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PKEFACE. 


The  object  in  preparing  this  collection  of  cases  has  been  to 
place  before  the  profession,  in  a  compact  and  accessible  form, 
the  decisions  of  the  U.  S.  Circuit  Courts,  which  are  constantly- 
cited  in  the  Federal  Digests,  and  treatises  upon  U.  S.  Courts, 
and  which  have  not  been  published  in  the  regular  series  of 
reports.  Frequent  inquiries  at  our  Law  Libraries  for  such 
cases  have  shown  the  necessity  for  a  collection  of  this  nature. 

It  has  been  the  endeavor  of  the  editor  to  include  all  the  cases 
(except  decisions  on  Bankruptcy  and  Revenue  Law),  which 
have  been  decided  in  Circuit.  Courts  throughout  the  United 
States,  and  VH^h.^a^'  been^rinted  in  law  Magazines,  Peri- 
odicals, etc.;  from  ftie  date  of  the  earliest  decisions  to  time  of 
the  publication  of  the  Federal  Reporter,  which  latter  purports 
to  include  all  Circuit  Court  Cases-  decided  since  its  inception. 
The  Bankruptcy  Cases  in  these  courts  are  extremely  volumin- 
ous, of  little  or  no  value  at  present,  and  most  of  these  cases  will 
be  found  in  the  Bankrupt  Register.  The  decisions  relative  to 
Revenue  Law  are  of  special  interest  only  to  a  very  few,  and  are 
to  be  found  collected  in  the  Internal  Revenue  Record. 

The  cases  comprising  this  collection,  containing  many  valu- 
able decisions  on  Federal  Law,  have  been  taken  from  the  Law 
Periodicals,  Magazines,  and  States  Reports,  current  at  the  time 
when  the  decisions  were  rendered,  many  of  which  volumes  are 
now  out  of  print,  and  rarely  found  even  in  the  most  complete 
public  libraries. 

The  result  of  such  a  collection  is  in  effect  to  complete  the 
series  of  Circuit  Court  Reports,  and  to  present  in  connection 
with  the  already  published  volumes  of  Circuit  Court  cases,  easy 
access  to  any  decision  rendered  by  the  Circuit  Courts  (with  the 
exception  above  stated),  which  may  be  cited  or  referred  to. 

There  have  been  added  to  the  cases,  notes  and  references 
showing  the  citations  thereto,  and  the  effect  of  such  cases  in 
subsequent  decisions. 

Albeet  Bexjnneb. 

San  Feancisoo  Law  LrBBAET,  August,  1884. 
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CASES  ARGUED  AND  DETERimED 


IN  THE 


CIRCUIT  COURTS 


OF  THE 


UNITED    STATES. 


GUIOlSr  V.   M'CULI.OUGH  et  al. 

[tr.  S.  Circuit  Court,  District  of  North  Carolina,  1791.— 2  Martin,  78.] 

Weit  Ef  Action  of  Debt — Fobm  of. — A  writ  in  debt  "that  they  answer  unto 
him  of  a  plea  of  debt  of  one  tliousand  dollars,"  held  good  on  a  demurrer  to  a 
plea  in  abatement  that  the  writ  did  not  run  in  the  debet  and  detinet. 

Action  on  a  bond.  The  writ  was  filled  up,  "that  they 
answer  unto  him  of  a  plea  of  debt  of  one  thousand  dollars" 
(the  penalty  of  the  bond) :  plea  in  abatement  because  the  writ 
did  not  run  in  the  usual  form,  "in  the  debet  and  detinet": 
general  demurrer. 

Graham,  for  the  plaintiff. 

Slade,  for  defendants. 

Ieedell,  J.,  and  Sitgeeaves,  J.,  notwithstanding  the  pointed 
authority  produced  by  Slade,  overruled  the  plea.  They  held  the 
writ  was  deemed  sufficient  because  it  agreed  with  the  ac  eiiam 
clauses  inserted  in  actions  of  debt  in  the  bill  of  Middlesex, 
according  to  the  English  practice,  {Page  v.  Farmer,  2  Murpli. 
Eep.  288 ;  S.  C.  1  Car.  L.  Kepos.  278.) 

Bbun.  C.  C  — 1. 


Palyaet  v.  Goulding. 


PALYART  V.   GOULDING. 

[U.  S.  Circuit  Court,  District  of  Nortli  Carolina,  1792.  — 2  Martin,  78.] 

PjUiiies — JoTKDEB  OF  NoN-EESiDENT  PAETNEKa.  —  A  firm  in  Karyland  gave  its 
promissory  note  to  A.  signed  in  the  name  of  a  firm,  and  A.  sued  one  of  the 
partners  alone,  relying  on  the  Act  of  1789.  (See  1  Ker.  Stat.  eh.  31,  J  89.) 
Held,  that  he  might  do  so,  as  that  act  did  not  affect  the  contract,  hut  only 
extended  the  remedy. 

The  defendant  and  his  two  brothers  carried  on  business  as 
merchants  in  the  State  of  Maryland,  under  the  firm  name  of 
John  Goulding  &  Brothers,  and  in  the  year  1791  gave  the 
plaintiff  the  promissory  note  on  which  this  action  was  brought, 
for  a  debt  of  the  said  partnership,  signed  John  Goulding  & 
Brothers,  the  style  of  the  firm.  The  defendant  (being  the  only 
partner  in  this  State)  was  sued  alone;  he  pleaded  in  abatement 
to  the  action  that  this  contract  was  entered  into  in  the  State  of 
Maryland,  and  that  the  other  partners  who  were  living  and  not 
named  ought  to  be  made  defendants.  To  this  plea  there  was  a 
general  demurrer. 

Graham,  in  support  of  the  demurrer,  relied  wholly  on  the 
fifth  section  of  the  act  of  Assembly  of  this  State.     (1789, 57, 688.) 

Woods  and  Martin  contended  that  this  case  came  within  the 
rule  of  lex  loci,  and  that  to  allow  this  act  the  operation  insisted 
on  for  the  plaintiff  would  substantially  alter  the  contract. 

But  Patterson,  J.,  took  a  distinction  between  the  contract 
and  the  rempdy,  and  observed  that  the  contract  remained  the 
same,  notwithstanding  this  act,  and  that  the  remedy  only  was 
extended. 

And  SiTGEEAVES,  J.,  accordante. 

A  respondeas  ouster  was  awarded. 
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BOND  V.  ALLEN  et  al.,   Ex'es.,   etc. 

[U.  S.  Circuit  Court.  District  of  North  Carolina,  1796 2  Martin,  83.] 

Limitations  — CoNSTBUCTioN  of  Statute — Tlie  fourtli  and  fiftli  sections  of  the 
Act  of  1879,  1  Eev.  Code,  oh.  308  (see  1  Eev.  Stat.  ch.  65,  ?  12),  limiting  the 
time  within  which  suits  are  to  be  brought  against  executors  and  administrators, 
must  be  taken  together,  and  the  defendant  to  entitle  himself  to  the  benefit  of 
the  fourth  most  show  that  he  has  complied  with  the  requisites  of  the  fifth  section. 

On  exception  taken  to  the  defendant's  plea,  grounded  on  the 
fourth  section  of  1789,  23,  677,  respecting  the  limitation  of  time 
for  bringing  suit  against  administrators  and  executors. 

The  Court,  Patterson,  J,,  and  Sitgreaves,  J,,  held  that 
the  fourth  and  fifth  sections  of  that  act  must  be  taken  together; 
that  the  defendant  ought  to  have  entitled  himself  to  the  benefit 
of  the  fourth  section,  by  showing  he  had  complied  with  the 
requisites  in  the  fifth ;  and  as  this  was  not  set  forth,  the  plea 
was  overruled.  (See  Blount  v.  Pmierfield,  2  Hayw.  161 ;  McIAn 
V.  McNamara,  2  Dev,  &  B.  Eq.  82;  8alter  v.  Blmmt,  2  Dev.  & 
B.  Eq.  218.) 

Badger,  for  the  complainant. 

Baker,  for  the  defendant. 


THE    HUMPHEEYYILLE    COPPER    CO  v.   J.   M.   & 
E.   T.   STERLING. 

[XT.  S.  Circuit  Court,  District  of  Ohio,  1859.  —1  West.  L.  Mo.  126.] 

CoBPOBATioNS — Genkbal  Powebs  —  Pbesujcpiion. — It  is  a  well-settled  principle, 
that  a-corporatiou  has  only  such  powers  as  are  specifically  granted,  and  such  as 
are  necessary  for  carrying  the  former  into  efiect ;  and  that  these  powers  can  be 
exercised  only  for  the  purposes  contemplated  by  its  charter  or  act  of  ineorporar 
tion.  But  it  may  borrow  money  or  deal  in  credits,  or  become  a  party  to  nego- 
tiable paper,  by  purchase  or  otherwise,  in  the  transaction  of  its  legitimate 
business,  if  that  is  a  convenient  mode  of  conducting  it,  unless  expressly 
prohibited.  And  the  legal  presumplion,  until  the  contrary  is  shown,  is  that  its 
acts  of  that  kind  are  done  in  the  regular  course  of  its  authorized  business. 

CoxsTEucTioif  OP  Statutes — State  Laws  is  Otheb  States. — The  statutes  of  one 
State  or  country,  when  they  become  the  subject  of  adjudication  in  another  State 
or  country,  are  to  receive  the  same  construction  that  is  given  them  in  the  courts 
of  the  former,  where  that  construction  is  made  to  appear. 
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Banney,  Backus  &  Noble,  for  plaintiif. 

Kdly  &  GHswold,  for  defendants. 

The  facts  in  this  case  are  fully  stated  iu  the  opinion  of  the 
court,  delivered  by 

WiLLSON,  J. — This  is  an  action  of  assumpsit  against  the 
defendants,  as  makers  of  two  promissory  notes  of  two  hundred 
and  iifty  dollars  each.  The  notes  were  dated  and  executed  at 
Cleveland,  Nov.  1,  1853,  and  payable  respectively  in  one  and 
two  years,  to  the  order  of  T.  Dwight,  and  by  him  indorsed. 

The  plaintiif  is  a  corporation,  organized  under  a  general 
statute  of  the  State  of  Connecticut  (passed  in  May,  1857),  which 
authorizes  the  formation  of  joint  stock  corporations,  etc. 

The  one  hundred  and  ninety-sixth  section  of  this  law  provides 
that  "  any  number  of  persons,  not  less  than  three,  who,  by  arti- 
cles of  agreement  in  writing,  have  associated  or  shall  associate 
according  to  the  provisions  of  this  chapter,,  under  any  name 
assumed  by  them,  for  the  purpose  of  engaging  in  and  carrying 
on  any  kind  of  manufacturing,  mechanical,  mining,  or  quarrying 
business,  or  any  other  lawful  business,  and  who  shall  cor:«ply 
with  the  provisions  of  this  chapter,  shall,  with  their  successors 
or  assigns,  constitute  a  body  politic  and  corporate,  under  the 
name  assumed  by  them  in  their  articles  of  association." 

It  is  also  provided  in  the  one  hundred  and  ninety-eighth 
section  of  the  same  act  that  "  the  purposes  for  which  every  such 
corporation  shall  be  t^*''  established,  shall  be  distinctly  and 
definitely  specified  by  the  stockholders  in  their  articles  of  asso- 
ciation, and  it  shall  not  be  lawful  for  said  corporation  to  direct 
its  operations  or  appropriate  its  funds  to  any  other  purpose." 

The  plaintiif,  by  written  articles  of  association,  obtained  a 
legal  existence  and  a  name  as  a  corporation  under  this  law,  on 
the  5th  day  of  January,  1849.  Its  declared  purposes  are  set 
forth  in  the  second  article  of  the  association.  This  article  de- 
clares, "the  object  and  business  of  said  corporation,  and  the 
business  for  which  it  is  established,  is  the  refining  of  metal  and 
the  manufacture  of  rolled  copper  and  brass  and  other  metals  and 
articles  manufactured  therefrom ;  and  the  buying  and  selling  of 
other  articles  of  trade  and  merchandise,  and  generally  to  do  all 
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acts  connected  with  or  incident  to  said  business,  or  the  prosecu- 
tion of  the  same." 

The  right  of  recovery  here  is  resisted  upon  the  grounds  that 
the  plaintiff  had  no  power  to  make  the  contract  whereby  it 
became  the  holder  of  the  notes  in  question,  and  that,  hence,  the 
notes  in  the  possession  of  the  plaintiff  as  indorsee  are  void,  and 
the  defendants  discharged  from  liability. 

The  testimony  of  Timothy  Dwight  (the  payee  of  the  notes)  in 
relation  to  their  negotiation  and  transfer,  is  that  on  the  1st  of 
September,  1854,  he  sold  the  one  that  first  became  due  to  the 
plaintiff,  for  cash,  and  received  its  full  value,  which  at  the  time 
was  the  face  of  the  note  and  interest,  less  discount.  At  a  subse- 
quent period,  and  before  its  maturity,  he  negotiated  the  other 
note  for  a  valuable  consideration,  and  indorsed  the  same  to 
"William  Cornwell. 

Cornwell  testifies  that  he  received  this  last  note  of  Dwight  in 
1855,  and  in  payment  of  a  pre-existing  debt,  and  that  before 
the  note  matured  he  transferred  it  to  the  plaintiff  for  a  monied 
consideration,  he  at  the  time  being  indebted  to  the  plaintiff. 
This  is  the  substance  of  the  evidence  introduced  by  the  defend- 
ants. 

This  defense  brings  to  its  aid  no  equitable  considerations.  It 
is  not  pretended  that  the  debt,  evidenced  by  these  notes,  has 
been  paid,  or  that  it  is  not  justly  due  to  somebody.  Nor  is  it 
denied  that  these  nrites  were  duly  indorsed  to  the  plaintiff,  and 
fall  value  paid  for  them.  The  question  presented  is  strictly  a 
legal  one,  and  involves  the  inquiry  of  the  power  and  capacity  of 
the  plaintiff  to  contract  and  thereby  become  the  lawful  owner 
of  this  commercial  paper. 

The  principle  is  well  established  and  of  universal  application 
that  a  corporation  has  no  powers  except  those  specifically 
[i»8]  granted,  or  such  as  are  necessary  for  carrying  into  effect 
the  powers  expressly  granted.  Or,  as  Mr.  Angel  illustrates  the 
principle,  "if  the  object  of  a  corporation  is  to  insure  property, 
it  cannot  exercise  the  power  of  acting  as  a  banking  institution." 
And  when  a  corporation  is  not  in  any  degree  restricted  or  cur- 
tailed as  to  the  mode  of  doing  its  business,  its  powers,  whether 
expressed  or  implied,  can  only  be  exercised  to  effect  the  purposes 
for  which  they  were  conferred  by  the  legislature.     And  yet  an 
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express  authority  is  not  indispensable  to  confer  upon  such  an 
institution  the  right  to  borrow  money,  to  deal  on  credit,  or 
become  drawer  or  indorser  or  acceptor  of  a  bill  of  exchange,  or 
to  become  a  party  to  any  other  negotiable  paper.  It  is  sufficient 
if  it  be  implied,  as  the  usual  and  proper  means  to  accomplish 
the  purposes  of  the  law  of  its  creation ;  and  these  implied  pow- 
ers are  incident  to  all  corporations  created  for  manufacturing, 
mining,  or  mechanical  purposes,  when  not  expressly  prohibited 
in  their  charter  or  by  a  general  law  of  the  State. 

The  presumptions  of  law  arising  in  favor  of  the  contracts  of  a 
corporation  are  well  defined  by  numerous  well  adjudged  cases. 
The  doctrine  is  this :  "  If  a  corporation  is  authorized  to  raise 
money  on  promissory  notes  for  a  particular  purpose,  or  if,  as  is 
frequently  the  case  with  other  thau  banking  institutions,  it  may 
receive  notes  in  the  course  of  its  proper  business,  evidence  may 
by  admitted  in  the  one  case  in  favor  of  the  corporation,  and  in 
the  other  against  it  to  impeach  the  notes,  by  showing  they  were 
issued  for  another  purpose,  or  received  in  the  course  of  business 
improper  or  forbidden  to  it.  As  in  ordinary  cases,  'ut  res 
magis  vcdeat  quam  per  eat,'  the  presumption  is  always  in  favor 
of  the  validity  of  the  contract;  or,  in  other  words,  it  will  be 
presumed  that  the  debt  was  due,  or  the  note  or  other  security 
given  in  the  lawful  course  of  business,  until  the  contrary  is 
shown."     (Angell  &  Ames  Corp.  242;  H.  Hill  Rep.  442.) 

The  real  inquiry,  then,  or  rather  the  material  question  for 
determination,  is  whether  the  negotiation  and  transfer  of  the 
notes  to  the  plaintiff  was  an  act  which  falls  under  any  legal 
prohibition. 

The  transaction,  upon  a  careful  consideration  of  the  proofs  in 
the  case,  was  clearly  a  purchase  of  the  paper  by  the  plaintiff. 

There  is  no  evidence  that  this  corporation  ever  kept  an  office 
of  discount  and  deposit,  or  Avas  at  any  time  engaged  in  a  busi- 
ness foreign  to  the  objects  specified  in  its  charter,  t*®*^  Hence, 
the  legal  j)resumption  is  that  the  notes  were  purchased  for  a 
legitimate  purpose,  in  the  absence  of  proof  to  the  contrary ;  and 
it  certainly  requires  no  forced  construction  of  the  law  to  declare 
the  transaction  appropriate  and  needful  in  the  ordinary  business 
affairs  of  the  company. 

The  plaintiff's  location  and  place  of  business  were  in  Con- 
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necticut.  Its  chartered  powers  (as  declared  by  the  articles  of 
association),  comprise  the  refining  of  metals — the  manufacture 
of  rolled  copper  and  brass  and  other  metals,  and  articles  manu- 
factured therefrom,  and  the  buying  and  selling  of  other  articles 
of  trade  and  merchandise. 

Suppose  the  company,  in  its  business  operations,  found  it 
necessary  to  purchase  brass  in  Boston,  or  copper  in  Cleveland, 
two  well-known  markets  for  those  commodities  ? 

Can  it  be  urged  that  it  could  not  purchase  a  bill  of  exchange 
on  Boston  at  a  premium,  or  a  certificate  of  deposit  on  Cleveland 
at  a  discount,  in  order  to  place  its  funds  where  they  were  re- 
quired for  use?  And  if  drafts  and  certificates  of  deposit  could 
be  bought  for  such  an  object,  why  not  promissory  notes?  We 
can  discover  no  difference  of  principle  in  the  two  cases,  as  the 
object  to  be  attained  is  the  same  in  both. 

The  necessities  of  trade,  in  a  country  so  widely  extended  as 
our  own,  have  brought  into  use  various  modes  of  effecting  the 
exchanges  between  different  and  distant  localities;  and  it  is 
accomplished  in  most  instances  by  the  purchase  and  sale  of 
commercial  paper. 

This  corporation,  then,  has  done  no  more  in  the  purchase  of 
the  notes  in  question  than  was  authorized  by  its  charter,  or  more 
than  its  declared  purpose  of  doing,  as  expressed  in  the  second 
article  of  its  association.  And  as  the  transaction  itself  stands 
unimpeached  by  any  proof,  the  presumption  of  law  is  that  the 
notes  were  obtained  by  the  company  as  an  incident  to  its 
business  and  in  the  legitimate  prosecution  of  the  same. 

But  it  is  urged  by  counsel  that  the  weight  of  authority  is 
against  the  capacity  of  the  plaintiff  to  purchase  these  notes  by 
way  of  discount,  and  maintain  suit  upon  them. 

At  first  view  there  would  seem  to  be  force  in  the  objection. 
In  the  cases  of  The  People  v.  Utica  Ins.  Co.  15  Johns.  358, 
and  The  Utica  Ins.  Co.  v.  Scott,  19  Johns.  1,  this  question  was 
fully  discussed.  The  court  there  held  an  insurance  company 
incapable  of  discounting  a  promissory  note,  and  consequently 
unauthorized  to  bring  suit  upon  it  as  indorsee.  The  note  there 
was  adjudged  void. 

[130]  These  decisions  of  the  courts  of  New  York  and  the  sub- 
sequent adjudications  of  those  courts  upon  the  same  question, 
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turned  entirely  upon  the  restraining  act  of  the  State,  which  act 
declares,  "that  all  notes  and  securities  for  the  payment  of  money 
or  the  delivery  of  property,  made  or  given  to  any  such  associa- 
tion, institution,  or  company  not  authorized  for  banking  purposes, 
shall  be  null  and  void."  And  it  has  been  properly  held  that  this 
act  could  not  be  evaded  by  making  the  note  payable  to  individ- 
uals, the  corporation  claiming  as  indorsee.  We  cannot  well  see 
how  the  New  York  courts  could  have  decided  otherwise  under 
this  prohibitory  law. 

In  the  case  of  the  New  York  Fire  Insurance  Company  v.  Ely, 
5  Conn.  560,  the  Supreme  Court  of  Connecticut  followed  the 
line  of  decisions  Dreviously  marked  out  and  defined  by  the  courts 
of  New  York. 

The  insurance  company  in  that  case  was  a  corporation,  char- 
tered by  the  legislature  of  New  York ;  and  not  only  was  it  re- 
stricted in  its  powers  by  express  terms  in  its  charter,  but  it  was  also 
subject  to  the  disabling  statute  of  that  State.  Its  charter  being 
a  legislative  enactment  of  New  York,  it  was  to  be  governed  in 
its  construction  and  in  the  interpretation  of  its  powers  by  the 
judicial  decisions  of  the  state  of  its  creation. 

We  see  nothing  in  the  doctrine  of  these  authorities  (cited  by 
the  defendant's  counsel),  to  change  or  vary  the  principle  of  law 
which  obtains  in,  and  which  in  our  opinion  governs  this  case. 

We  are  satisfied  that  the  notes  were  purchased  by  the  plaintiff 
in  the  prosecution  of  its  legitimate  business,  and  that  the  trans- 
action was  lawful  by  virtue  of  the  statute  of  Connecticut,  and  of 
the  general  power  contained  in  the  second  article  of  the  com- 
pany's organization,  viz.,  to  do  all  acts  connected  with  or 
incident  to  said  business,  or  the  prosecution  of  the  same. 

Judgment  will  be  rendered  for  the  amount  of  the  notes  and 
interest,  in  favor  of  the  plaintiff. 


MANUFACTURERS'   &  FARMERS'   BANK  OF 
WHEELING  V.  BAYLESS. 

1 U.  .8.  Circuit  Court,  matniot  of  Ohio,  1859. —1  West.  L.  Mo.  356.  ] 

State  Exemption  Laws — Homesteads.— State  exemption  laws  apply  to  proooss 
iasued  from  the  federal  courfs.  The  homestead  of  the  head  of  a  family  is 
exempt  from  sale  on  a  judgment  rendered  by  a  court  of  the  United  States  in 
the  same  manner  as  upon  a  judgment  of  a  State  Court. 


Manuf.  &  Faemees'  Bank  v.  Bayless. 


ExECDTioN  — Homestead  Exemption  Laws.— Where  a  portion  of  the  defendant's 
lands,  on  wliioh  is  situated  a  dwelling-house  far  exceeding  the  value  of  the 
homestead  entitled  to  exemption,  is  subject  to  a  mortgage  nearly  equal  to  the 
value  of  that  portion  of  his  lands,  and  the  defendant  lias  another  parcel,  on 
which  is  a  dweUing  occupied  by  part  of  his  family,  of  a  value  within  the  limits 
of  the  statute  exemption,  he  is  entitled,  upon  his  request,  to  have  the  latter  set 
off  and  exempted  from  sale  on  execution. 

S.  J.  Andrews,  for  the  motioa. 

Paine  &  Wade,  opposed. 

WiLLSON,  J. — A  motion  is  made  to  set  aside  the  appraisal 
in  this  case,  and  the  reason  assigned  is  that  the  defendant, 
at  the  time  of  the  levy  and  appraisal  of  the  land  de- 
scribed in  f*^'^  the  marshal's  return  upon  the  execution,  was  the 
head  of  a  family,  and  that  he  and  his  family  then  resided  upon 
the  upper  tract  of  land  included  in  said  appraisal,  and  which 
was  and  is  known  as  the  Milh^ille  farm.  That  the  defendant, 
prior  to  the  making  of  said  appraisement,  demanded  of  the 
deputy  marshal  under  whose  direction  said  levy  and  appraisal 
were  made,  to  set  off  and  assign  to  said  defendant  a  homestead 
in  the  said  Millville  farm,  which  the  said  deputy  marshal  refused 
to  do,  but  caused  said  appraisal  to  be  made  without  reference  to 
the  homestead  exemption  claimed  by  said  defendant. 

This  motion  presents  two  questions  for  our  consideration  :  — 

1.  Upon  an  execution  issued  from  the  United  States  Circuit 
Court  in  Ohio,  and  where  the  marshal,  in  executing  the  writ, 
levies  upon  land,  has  the  defendant  the  right  to  the  homestead 
exemption,  provided  for  by  the  Ohio  Statute  of  23d  March, 
1850?     And, 

2.  If  the  State  law  in  this  particular  is  applicable,  then,  is 
the  defendant  in  this  case  entitled  to  its  benefits 

The  first  section  of  the  State  law  of  March  23,  1850,  pro- 
vides that  from  and  after  the  4th  day  of  July,  1850,  the 
homestead  of  each  head  of  a  family  shall  be  exempt  from  sale ' 
on  any  judgment  or  decree  rendered  on  any  cause  of  action  after 
the  taking  effect  of  the  act ;  provided,  that  such  homestead  shall 
not  exceed  five  hundred  dollars  in  value.     (Swan's  Stat.  511.) 

The  third  section  of  the  Act  of  Congress  of  May  10,  1828,, 
declares  "  that  writs  of  execution  and  other  final  process  issued 
on  judgments  and  decrees  rendered  in  any  of  the  courts  of  the 
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United  States,  and  the  proceedings  thereupon,  shall  be  the  same, 
except  their  style,  in  each  State,  respectively,  as  are  now  used  in 
the  courts  of  such  State,  saving  to  the  courts  of  the  United 
States  in  those  States,  in  which  there  are  no  courts  of  equity, 
with  the  ordinary  equity  jurisdiction — the  power  of  prescribing 
the  mode  of  executing  their  decrees  in  equity  by  rules  of  court ; 
provided,  however,  that  it  shall  be  in  the  power  of  the  courts,  if 
they  see  fit  in  their  discretion,  by  rules  of  court,  so  far  to  alter 
final  process  in  said  courts,  as  to  conform  the  same  to  any  change 
which  may  be  adopted  by  the  legislatures  of  the  respective  States 
for  the  State  courts."     (Vol.  4  U.  S.  Stat.  281.) 

The  first  section  of  this  act  expressly  adopts  the  mesne  process 
and  modes  of  proceeding  in  suits  at  common  law,  then  existing 
in  the  highest  State  court,  under  the  State  laws,  "***^  which  it 
has  been  held  included  all  the  regulations  of  the  State  laws  as 
to  bail,  and  exemptions  of  the  pa'tty  from  arrest  and  imprison- 
ment. 

In  regard,  also,  to  writs  of  execution  and  other  final  process 
and  proceedings  thereupon,  the  third  section  declares  they  shall 
be  the  same  as  were  then  used  in  the  courts  of  the  State. 

There  can  be  no  question  that  the  provisions  contained  in  this 
section  relating  merely  to  executions  and  modes  of  proceeding 
after  judgment  are  exceptions  to  the  thirty-fourth  section  of  the 
Judiciary  Act  of  1789,  which  enjoins  upon  the  federal  courts 
the  adoption  of  State  laws  as  rules  of  decision  in  certain  cases. 
They  are  exceptions,  because  nothing  is  left  for  implication,  as 
Congress  has  legislated  directly  upon  the  subject-matter.  The 
law  is  express  that  executions  and  the  proceedings  thereupon 
shall  be  the  same  as  were  used  in  each  State  on  the  10th  of 
May,  1828,  conferring,  however,  upon  the  federal  courts  the 
power,  in  their  discretion,  by  rules,  to  so  alter  final  process  in 
said  courts  as  to  conform  the  same  to  any  change  which  might  be 
adopted  by  the  legislatures  of  the  respective  States  for  the  State 
courts. 

It  has  accordingly  been  urged  with  some  plausibility,  that 
inasmuch  as  there  was  no  homestead  exemption  law  in  force  in 
Ohio,  on  the  10th  of  May,  1828,  the  subsequent  enactment 
could  have  no  binding  obligation  in  the  execution  of  process 
from  the  federal  courts,  unless  those  courts  should  by  rule  adopt 
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such  law ;  and  that  as  this  court  has  adopted  no  rule  upon  the 
subject,  the  defendant  cannot  claim  its  benefits. 

This  is  not  a  question  upon  the  mode  of  proceeding  upon  an 
execution.  It  does  not  involve  the  inquiry  how  the  levy  upon 
real  estate  should  be  made,  and  the  duties  of  the  marshal  as  to 
the  mode  of  appraisal,  advertisement,  and  sale.  But  the  question 
here  goes  directly  to  a  rule  of  property.  It  relates  not  to  the 
proceeding,  but  to  the  property  proceeded  against. 

As  an  incident  to  sovereignty,  the  State  of  Ohio,  through  its 
legislature,  has  not  only  the  power  to  declare  what  shall  consti- 
tute a  valid  title  to  real  property,  but  also  the  mode  of  alienation 
of  such  property.  It  certainly  has  power  to  change  a  rule  iu  the 
common  law  in  the  matter  of  divesting  title,  as  was  done  by  the 
Act  of  February  28,  1846,  in  relation  to  the  interest  of  husbands 
in  the  estates  of  their  wives.  It  can,  by  a  law  of  limitation,  de- 
termine when  a  judgment  shall  cease  to  have  any  legal  effect, 
and  by  a  like  law  it  can  deny  '"^"^  to  the  lawful  owner  the  right 
to  recover  the  possession  of  his  land.  And  so  it  can  exempt  from 
legal  process  to  the  head  of  a  family,  a  homestead,  as  provided 
in  the  Act  of  March  28,  1850.  This  law  of  exemption  has  a 
direct  operation  upon  property,  and  has  as  much  force  as  the 
law  which  gives  effect  to  a  title  in  fee  simple  when  obtained  by 
deed.  It  confers  a  right  which  it  is  not  iu  the  power  of  Con- 
gress by  legislation,  nor  within  the  province  of  the  federal 
courts,  by  rules,  to  divest. 

This  question  comes  clearly  within  the  principle  of  the  case 
of  Ross  d  al.  V.  Duval  et  al.  13  Peters,  45,  where  it  was  held 
by  the  Supreme  Court  of  the  United  States  that  the  act  of  the 
legislature  of  Virginia  in  1792,  to  regulate  proceedings  in  judg- 
ment, was  substantially  and  technically  a  limitation  on  judg- 
ments, and  was  not,  therefore,  an  act  to  regulate  process.  It 
was  declared  to  be  a  limitation  law,  establishing  a  rule  of  prop- 
erty, and  under  the  thirty-fourth  section  of  the  Judiciary  Act, 
affording  a  rule  of  decision  for  the  courts  of  the  United  States. 
This  was  but  a  reaifirmance  of  the  principle  established  by  the 
Supreme  Court  in  the  case  of  Green  v.  Lessee  of  Neal,  6  Peters, 
291. 

But  were  this  a  question  of  practice  merely,  we  should  incline 
to  recognize  the  provisions  of  the  State  law,  even  in  the  absence 
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of  a  rule  of-  court  upon  the  subject.  It  is  far  preferable  to 
yield  to  than  encroach  upon  State  laws,  especially  in  enforcing 
remedies  upon  contracts  entered  into  with  reference  to  these 
laws.  And  it  is  administering  justice  in  the  true  spirit  of  the 
Constitution  and  laws  of  the  United  States  to  conform,  as  nearly 
as  practicable,  to  the  administration  of  justice  in  the  courts  of 
the  States. 

We  therefore  hold,  on  principles  of  law  as  well  as  upon  con- 
siderations of  comity,  that  on  execution  issuing  from  this  court 
the  party  whose  land  is  seized  is  entitled  to  the  benefits  of  the 
homestead  exemption,  in  the  manner  and  to  the  same  extent 
that  is  secured  to  the  judgment  debtor  under  the  law  of  the  State. 

It  only  remains  to  consider  the  evidence  touching  the  defend- 
ant's right  to  a  homestead  exemption  in  the  property  levied  upon 
by  the  marshal  in  this  case. 

All  the  testimony  submitted  is  comprised  in  three  affidavits, 
to  wit,  that  of  J.  M.  Rickey  (the  deputy  marshal  who  made  the 
levy),  of  J.  B.  Bayles  (the  defendant),  and  of  Jefferson  Stringer 
(one  of  the  appraisers). 

[3«o]  j^  appears  from  this  testimony  that  at  the  time  of  the 
levy  and  appraisal  of  the  Millville  farm,  so  called,  the  defendant 
demanded  a  homestead  therein  to  be  exempted  and  set  off  to  him 
for  that  purpose,  and  that  this  demand  was  refused  by  the  mar- 
shal. It  further  appears  that  the  defendant  was  carrying  on 
the  farm  himself,  and  a  part  of  his  family,  with  his  household 
furniture,  was  in  the  occnpation  of  the  house  sought  to  be  dis- 
charged from  appraisal  and  sale.  His  other  real  estate,  as  the 
evidence  shows,  was  mortgaged  for  about  its  full  value,  and  the 
mortgage  was  executed  by  himself  and  wife;  and  that  the 
dwelling-house  upon  encumbered  land  was  far  too  valuable  to 
constitute  the  homestead  allowed  by  the  statute. 

This  evidence  clearly  shows  the  defendant  to  be  entitled  to  a 
liomestead  exemption  in  the  land  levied  upon,  and  which  was 
appraised  without  recognition  of  his  right  under  the  local  law. 

The  appraisal  is  accordingly  set  aside. 
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HULBUET  V.  SQUIRES. 

[U.  S.  Circuit  Court,  District  of  Ohio,  1859.  — 1  West.  L.  Mo.  443.] 

Payment  of  Note  Held  by  Bank  fob  Collection,  What  CoNSirruTES.  —  Wliere 
one  of  three  maimers  of  a  promissory  note,  payable  at  tlie  office  of  a  banlviug 
association,  tlilrteen  days  before  the  note  became  due,  deposited  with  the 
company  at  their  office  a  sum  of  money  sufficient  to  meet  the  note,  and  received 
from  the  cashier  a  certificate  of  credit  for  that  sum,  "  to  pay  your  note  to  "  the 
payees  named  in  the  note,  and  the  banls  failed  on  the  day  the  note  fell  due, 
having,  from  the  time  of  the  deposit  up  to  the  day  of  failure,  constantly  more 
than  sufficient  funds  on  hand  to  pay  the  note ;  and  after  the  deposit  of  the 
money,  and  before  the  note  became  due,  it  was  deposited  with  the  company,  who 
held  it  up  to  the  day  of  failure,  with  authority  to  receive  payment  upon  it,  but 
no  farther  application  of  the  money  deposited  had  been  made  to  its  payment. 
Seld,  that  the  note  remained  unpaid,  and  that  the  makers  were  liable  upon  it  to 
the  payees. 

Paine  &  Wade,  for  plaintiff. 

S.  B.  &  F.  J.  Prentiss,  for  defendant. 

The  facts  in  this  case  are  stated  in  the  opinion  of  the  court, 
delivered  by 

WilIjSOX,  J. — This  case  was  tried  by  a  jury,  and  a  verdict 
rendered  for  the  plaintiffs. 

The  defendants  have  moved  for  a  new  trial  upon  the  following 
assigned  causes:  — 

1st.    That  the  verdict  was  against  the  evidence. 

2d.   That  the  verdict  was  against  the  law. 

3d.  That  the  court  erred  in  refusing  to  charge  the  jury  as 
requested  by  the  counsel  for  the  defendants. 

[444]  ^}jg  plaintiffs,  upon  the  trial,  produced  in  evidence  a 
promissory  note,  of  which  the  following  is  a  copy: — 

"MoNKOEViLLE,  Ohio,  May  9,  1857. 

"  $600.  Six  months  after  date,  for  value  received,  we  jointly 
and  severally  promise  to  pay  to  the  order  of  Hulburt,  Sweetzer 
&  Co.,  at  the  office  of  the  Norwalk  Savings  Company,  six 
hundred  dollars,  with  interest. 


f  "Douglass  Squiees, 


Signed-!  "John  Claey, 
("Lewis  Zahu." 
And  thereupon  the  plaintiffs  rested  their  cause. 
The  facts  disclosed  by  the  defendants'  testimony  were  that  the 
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note  in  suit  was  the  last  of  three  notes  of  equal  amount,  bearing 
the  same  date,  payable  at  the  same  place,  and  given  by  the 
defendants  in  the  settlement  of  one  and  the  same  transaction. 

Each  of  the  two  first  notes,  which  severally  matured  on  the 
12th  of  July  and  the  12th  of  September,  1857,  was  sent  by  the 
holder  to  the  Norwalk  Savings  Company  for  collection,  and  re- 
ceived by  it  before  maturity.  It  appears  that  these  two  notes 
were  paid  by  the  defendants,  who  deposited  sufficient  money 
'with  the  Savings  Company  for  that  purpose,  comprising  a  de- 
posit on  the  30th  of  June,  and  one  on  the  8th  of  July,  1857,  as 
applicable  to  the  first  note,  and  another  on  the  11th  of  Septem- 
ber, 1857,  as  applicable  to  the  second. 

The  note  in  suit  matured  on  the  12th  of  November,  1857. 
The  plaintiffs  indorsed  it  over  to  C.  L.  Latimer,  treasurer  of 
said  Savings  Company  for  collection,  who  received  it  a  day  or 
two  before  it  fell  due.  Just  before  its  receipt  by  him,  to  wit, 
on  the  30th  day  of  October,  1857,  one  of  the  defendants  made  a 
deposit  with  said  Savings  Company,  and  took  from  it  the 
following  paper : — 

"Office  of  Norwalk  Savings  Company,  1 
"Norwalk,  Ohio,  Oct.  30,  1857.  j 

"Mr.  D.  Squires — Dear  Sir:  We  credit  you  this  day  six 
hundred  and  eighteen  dollars,  to  pay  your  note  to  Hulburt, 
Sweetzer  &  Co.  — $618.         Yours  truly, 

"  [Signed]  J.  S.  Cole,  Cashier." 

On  the  12th  of  November,  1857,  the  very  day  on  which  this 
note  became  due,  the  Norwalk  Savings  Company  failed,  and  at 
which  time  Latimer  indorsed  and  delivered  over  the  note  to  the 
Bank  of  Norfolk  for  collection. 

And  it  further  appeared  in  evidence  that  from  the  30th  of 
October  to  the  12th  of  November,  the  Savings  Company  had 
continuously  on  hand  cash  means  more  than  sufficient  to  pay  the 
note. 

[445]  Upon  this  evidence  the  court  instructed  the  jury  in  sub- 
stance that  when  a  note  is  payable  in  a  specified  time,  the  law 
neither  gives  the  maker  the  right  to  pay,  or  imposes  on  the 
holder  the  obligation  to  receive  and  apply  the  money  in  dis- 
charge of  the  note  before  its  maturity.  That  when  the  relation 
of  principal  and  agent  exists,  the  conduct  of  the  agent  in  all 
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matters  pertaining  to  his  employment  within  the  scope  of  his 
authority  is  conchisive  upon  his  principal ;  and  that  in  this  case, 
if  that  relation  existed  between  Squires  and  the  Savings  Com- 
pany, and  the  latter  failed  to  apply  the  money  of  its  principal 
in  its  possession  to  the  discharge  of  the  note,  then  there  was  no 
payment,  and  the  plaintiff  ought  to  recover. 

The  material  question  presented  by  this  motion  is  whether, 
under  all  the  circumstances  of  the  case,  this  note  was  paid  by 
the  defendants'  deposit  of  the  six  hundred  and  eighteen  dollars 
with  the  Norwalk  Savings  Compauy. 

It  is  claimed  by  the  counsel  for  the  defendants  that  inasmuch 
as  before  and  on  the  day  of  the  maturity  of  the  note  it  was  in 
the  hands  of  the  Savings  Company,  with  authority  to  receive 
payment  upon  it,  and  the  money  to  pay  it  also  in  the  possession 
of  said  company,  that  the  duties  growing  out  of  this  condition 
of  things  implies  payment  of  the  note,  and  that  then  and  there- 
after the  company  held  the  note  as  the  agent  of  the  defendants, 
and  the  money  as  the  agent  of  the  plaintiffs.  This  position  of 
counsel  cannot  be  maintained. 

Before  the  note  was  received  by  the  Savings  Company  for 
collection,  the  defendant  Squires  deposited  the  money  with  that 
institution  to  his  own  credit,  and  this  credit  was  so  entered  upon 
the  books  of  the  company.  Squires  controlled  the  money,  and 
although  he  constituted  the  company  his  agent,  to  dispose  of  the 
fund  for  a  specific  object,  yet  until  that  disposition  was  made  he 
not  only  controlled  the  money  but  could  also  revoke  the  agency. 
The  original  parties  to  the  note,  by  making  it  payable  at  the 
office  of  the  Savings  Company,  did  not  create  that  institution 
the  agent  of  either  of  them.  The  company  was  not,  by  virtue 
of  the  contract  of  the  parties,  the  agent  to  pay,  or  the  agent  to 
receive  payment.  The  makers  of  the  note  were  not  required  to 
place  funds  in  the  possession  or  under  the  control  of  the 
Savings  Company  to  meet  their  obligation.  When  the  paper 
matured  they  had  a  right  to  go  to  the  place  of  payment,  either 
in  person  or  by  an  agent,  tender  the  amount  due,  and  take 
up  and  cancel  the  evidence  of  indebtedness.  If  the  note  was 
[**«]  not  then  and  there  ready  to  be  delivered  up  on  such  tender 
of  payment,  the  effect  would  have  been  to  stop  the  accumulation 
of  interest,  and  in  case  of  suit  upon  the  note  the  maker  could 
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plead  the  tender,  bring  the  money  into  court,  and  be  discharged 
from  further  liability. 

It  is  a  principle  of  law,  well  settled  by  a  course  of  uniform 
decisions,  that  the  maker  of  a  promissory  note  has  not  the  right 
to  pay,  nor  is  the  holder  obliged  to  receive  payment  before  the 
note  matures.  This  money  was  deposited  with  the  Savings 
Company  before  the  note  came  into  its  possession,  and  there 
could  be  no  legal  implication  of  payment,  especially  as  at  that 
time  the  company  was  not  in  fact  the  agent  of  the  plaintiffs  and 
by  them  authorized  to  receive  the  money  on  their  account. 

But  it  is  said,  this  company  had  held  for  collection  the  two 
previous  notes,  and  upon  those  notes  had  received  payments 
before  they  became  due,  and  that  to  this  conduct  of  the  com- 
pany the  plaintiffs  never  objected,  but  on  the  contrary  ratified 
and  approved  it  by  their  reception  of  the  money  thus  paid. 
Such,  however,  was  not  the  proof.  The  evidence  simply  estab- 
lished the  fact  that  money  was  deposited  for  the  purpose  of 
paying  those  two  notes ;  but  whether  it  was  received  and  applied 
in  payment  of  the  paper  before  maturity  did  not  appear.  And 
had  it  so  appeared,  it  would  not,  in  our  opinion,  have  been  con- 
clusive of  a  course  of  dealing  between  these  parties  that  would 
have  changed  a  rule  of  law  governing  their  rights  and  duties 
in  the  premises.  The  three  notes  were  all  negotiable  commer- 
cial paper.  They  came  to  the  place  of  payment  through  differ- 
ent channels,  and  were  indorsed  by  different  parties.  There 
was  nothing  on  the  notes  to  indicate  their  uniform  ownership, 
or  that  they  belonged  to  the  plaintiffs  to  whose  order  they  were 
originally  made  payable. 

If  there  had  been  a  course  of  dealing  understood  and  acted 
upon  by  these  parties,  by  which  the  defendants  were  accustomed 
to  pay  like  notes  belonging  to  the  plaintiffs  at  the  Savings 
Company's  oifice  before  they  fell  due,  there  would  be  force  in 
the  presumption  that  like  authority  was  granted  to  pay  this  note 
in  the  same  way.  This  course  of  dealing,  however,  the  proof 
failed  to  establish;  On  the  contrary,  it  is  clear  the  defendants 
acted  upon  no  such  understanding  in  making  the  deposit,  as  in 
that  case  they  would  have  paid  the  money  to  the  credit  of  the 
plaintiffs  and  talien  up  the  note,  or  obtained  an  acquittance 
therefor  from  the  company. 
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[447]  -pjjg  gjjgg  presented  then  is  simply  this :  The  defendants 
deposited  money  witli  the  Norwalk  Savings  Company  to  their 
own  credit,  with  which  they  intended  to  pay  this  note  when  it 
should  fall  due. 

Now,  it  cannot  be  disputed  that  immediately  upon  the  credit 
being  given  upon  the  books  of  the  Savings  Company,  that  institu- 
tion became  debtor  to  the  depositor;  and  that  it  was  not  thereafter 
competent  for  the  company,  as  agent  for  the  plaintiffs,  to  pay 
the  note  by  a  transfer  of  this  credit  on  its  books  to  the  plaintiffs. 
Such  a  transaction  Avould  have  been  nothing  more  than  the 
simple  case  of  the  agent  "  writing  off"  money  due  from  him  to 
the  debtor,  by  way  of  discharging  the  debt  due  from  the  debtor 
to  the  agent's  principal.  It  is  well  settled  by  authority  that 
such  a  transfer  of  credit  cannot  be  made  by  an  agent.  • 

Russdl  V.  BangUy,  4  Barn.  &  Aid.  398,  was  the  case  of  a 
policy  of  insurance  delivered  to  an  agent  to  adjust  the  loss  and 
collect  the  money  from  the  underwriter.  The  agent  adjusted 
the  loss,  and  being  himself  at  the  time  indebted  to  the  under- 
writer, charged  him  with  the  amount  of  the  loss  in  account,  and 
credited  the  assured.  The  agent  having  failed  before  accounting 
to  his  principal,  the  question  was  whether,  in  fact,  the  debt  was 
paid.  Chief  Justice  Abbott  in  that  case  held  the  general  rule 
of  law  to  be,  that  if  a  creditor  employs  an  agent  to  receive 
money  of  a  debtor,  and  the  agent  receives  it,  the  debtor  is  dis- 
charged as  against  the  principal;  but  if  the  agent,  instead  of 
receiving  money,  "  writes  off"  money  due  from  him  to  the 
debtor,  then  the  latter  is  not  discharged.  That  decision  was  in 
accordance  with  the  prirlciple  established  in  the  leading  case  of 
Todd  V.  Reed,  where  it  was  held  that  the  agent  of  the  assured 
was  only  entitled  to  receive  payment  in  money;  and  that  the 
attempt  to  pay  the  debt  of  one  person  with  the  money  of  another 
could  not  be  sanctioned.  The  same  principle  was  again  affirmed 
in  the  late  case  of  Underwood  v.  NiohoUs,  33  Eng.  L.  &  Eq.  321. 

This  doctrine  is  well  settled  and  established  in  England,  and  is 
not  contravened  by  any  decision  of  the  courts  in  the  United  States. 

We  are  therefore  of  the  opinion  that  in  its  charge  to  the  jury 
the  court  committed  no  error,  and  that  the  verdict  rendered  was 
in  accordance  with  the  law  and  the  evidence. 
Judgment  upon  the  verdict. 
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DUNHAM  V.  BAIED. 

[U.  8.  Circuit  Court,  District  of  Pennsylvania,  1875.  — 1  Law  &  Eq.  Eep.  391.] 

4 

Removal  op  Cause  to  Fedeual  Cocet — Act  or  Maboh  3,  1875.  —  On  a  petition 
fur  removal  of  a  cause  from  a  State  court,  no  action  of  the  State  court  upon 
either  petition  or  bond  is  required  by  the  Act  of  March  3, 1875 ;  it  is  for  the 
United  States  court  to  determine  the  sufficiency  of  the  latter. 

Motion  to  dismiss  suit  for  want  of  jurisdiction. 

The  suit  was  originally  brought  in  the  District  Court  of 
Philadelphia  County  in  1874,  and  after  issue  joined  was  trans- 
ferred to  the  court  of  common  pleas. 

On  June  12,  1875,  about  a  year  after  the  commencement  of 
the  suit,  a  petition  to  remove  to  the  Circuit  Court  of  the  United 
States  for  the  third  circuit  was  presented  by  the  defendants, 
citizens  of  Pennsylvania,  who  alleged  that  the  plaintiffs  were 
citizens  of  Connecticut. 

A  rule  to  show  cause  why  the  petition  should  not  be  granted 
was  discharged.  On  July  26,  1875,  a  petition  to  the  Supreme 
Court  was  granted  for  a  rule  to  show  cause  why  a  writ  of  per- 
emptory mandamus  should  not  issue  to  the  judges  of  the  court 
of  common  pleas,  directing  them  to  proceed  no  further  with  the 
cause,  and  to  permit  it  to  be  removed  to  the  Circuit  Court  of 
the  United  States.  This  rule  was  made  returnable  in  January, 
1876.  In  August,  1875,  a  bond  was  filed  by  the  defendants  in 
the  Common  Pleas  No.  3,  conditioned  as  required  by  the  act  of 
Congress,  supra,  but  no  action  was  ever  taken  approving  this 
bond.  A  certified  copy  of  the  record  was  on  September  1st  filed 
in  the  Circuit  Court,  whereupon  the  plaintiff  moved  to  dismiss 
the  suit  for  want  of  jurisdiction. 

McKennan,  J.  —  The  petition  was  filed  in  time,  and  no 
action  of  the  State  court  was  required  by  the  Act  of  the  3d  March, 
1875,  upon  either  petition  or  bond;  it  was  for  the  United  States 
court  to  determine  the  sufficiency  of  the  latter,  and  upon  a  care- 
ful perusal  of  the  Judiciary  Act  of  the  3d  March,  1875,  the  court 
is  of  opinion  that  its  provisions  were  intended  to  be  co-extensive 
with  the  powers  conferred  upon  the  judiciary  in  section  2,  sub- 
section 1,  article  3,  of  the  Constitution  of  the  United  States. 
The  petition  for  removal  was  not  filed  too  late  in  the  State  court 
as  it  was  presented  in  the  term  succeeding  that  in  which  the  act 
was  passed. 
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GIBSON  ET  AL.  V.  WILLIAMS,  Heie  of  Williams. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1803.— 2  Hayw.  281.] 

Heeb — Liability  fob  Debts  of  Anoestoe.  —  If  an  heir  pay  debts  of  his  ancestor, 
so  much  of  the  land  which  descended  to  him,  as  is  equal  to  such  payments, 
shall  be  deemed  to  have  been  purchased  by  the  heir.  The  surplus  of  such  land 
shall  be  charged  to  him  at  its  value  at  the  time  he  sold  it ;  not  what  it  was  worth 
at  the  time  it  descended  to  him.  The  heir  is  not  liable  to  other  creditors  of  the 
ancestor  for  interest  on  such  surplus. 

This  was  a  sdre  facias  to  subject  him  to  the  payment  of  a 
debt  recovered  against  the  executor  of  Wm.  Williams,  his  ances- 
tor. He  pleaded  that  he  had  nothing  by  devise,  and  as  to  what 
he  had  by  descent,  that  he  had  in  1796  mortgaged  the  lands 
descended,  to  certain  creditors  of  his  ancestor  for  eighteen  hun- 
dred dollars,  and  had  paid  bond  debts  besides  to  the  value  of 
the  lands.  It  appeared  he  had  in  1801  sold  the  equity  of 
redemption,  and  these  questions  arose  as  to  the  value  above  the 
debts  paid  for  his  ancestor — first,  shall  he  pay  interest  for  the 
surplus?  and  it  was  held  by  Maeshall  and  Potter,  judges, 
that  he  should  not;  secondly,  as  to  the  value,  shall  it  be  esti- 
mated at  its  worth  at  the  death  of  the  ancestor,  or  at  the  time 
of  the  mortgage,  or  at  the  time  of  sale  in  1801? 

Pee  Cubiam. — So  much  of  the  lands,  as  the  money  secured 
by  the  mortgage  was  worth,  shall  be  deemed  to  have  been  pur- 
chased by  the  heir,  by  payment  of  the  debts  of  the  ancestor ;  the 
surplus  of  the  land  shall  be  estimated  at  its  worth  at  the  time 
of  sale  in  1801.  It  must  not  be  valued  at  its  worth  at  the  time 
of  descent  to  the  defendant,  for  the  intermediate  profits  are  a  rec- 
ompense for  the  expenses  incident  to  holding  the  land,  such  as 
taxes  and  the  like. 

Verdict  and  judgment  accordingly. 


TEASDALE  v.  JORDAN,  Administeatoe  in  Right  of  the 
Wife  of  Beanton. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1803 2  Hayw.  281.] 

Pleading — Aemihistbatoe — Failtoie  of  Assets.  —  An  administrator  maybe  per- 
mitted to  amend  by  adding  a  plea  where  judgments  have  been  obtained  to  the 
amount  of  the  assets  in  his  hands  since  he  first  pleaded. 
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This  cause  being  called  for  trial  Woods  moved  to  add  a  plea 
and  stated  that  since  the  defendant  pleaded,  judgments  had  been 
obtained  against  him  to  the  amount  of  the  assets  in  his  hands. 

And  by  Marshall,  Chief  Justice,  to  which  Potter,  Justice, 
assented ;  it  is  in  the  discretion  of  the  court  to  permit  the  addi- 
tion of  a  plea  at  any  time  before  the  trial ;  and  the  court  will 
admit  the  plea  where  the  justice  of  the  case  requires  it.  And 
the  plea  now  oifered  is  such  an  one  as  justice  requires  the  admis- 
sion of.  It  would  be  a  monstrous  position  that  when  judg- 
ments, after  plea,  had  taken  away  all  the  assets,  the  executor  or 
administrator  should,  notwithstanding,  be  compelled  to  answer 
the  debts  first  pleaded  to. 

The  plea  was  added.  ^ 


SANDERS  V.  HAMILTON. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1802-3.— 2  Hayw.  226,  282.] 

Ikdemnitt — Measube  of  Damages. — A.  sold  to  B.  a  negro,  and  agreed  that  if  B. 
would  defend  a  suit  brought  against  him  for  the  negro,  he,  A.,  would  make 
good  the  damages  sustained.  Upon  the  negro's  being  recovered  from  B.  it  was 
held  that  he  was  entitled  to  recover  from  A.  in  damages  the  value  of  the  negro 
at  the  time  of  the  reooveiy,  and  not  the  present  value. 

Evidence — Epfeot  op  Judgment  as. — In  this  case  it  was  held  further  that  the  rec- 
ord of  the  recovery  againt  B.  by  a  third  person  was  not  evidence  against  A.  of 
such  third  person's  title ;  but  was  evidence  to  show  the  fact  of  B.'s  eviction,  and 
the  amount  of  the  damages. 

[sao]  Marshall,  Chief  Justice. — It  is  said  Hamilton  war- 
ranted the  wench  from  whom  descended  the  slaves  afterwards 
recovered  by  Streeter  from  Sanders.  The  record  of  that  recov- 
ery is  now  offered  to  be  read  to  prove  Streeter's  title.  I  am  of 
opinion  that  as  Hamilton  Avas  no  party  to  that  suit,  nor  privy,  it 
cannot  be  read  to  prove  Streeter's  title;  it  may,  however,  to 
show  that  Sanders  was  evicted. 

And  it  was  accordingly  read  for  that  purpose  only. 

[a8»]  rpjjg  declaration  stated  that  Hamilton's  agent  had  sold 
a  negro  for  Hamilton  to  Sanders,  who  was  sued  for  the  increase ; 
in  consideration  whereof,  and  that  Sanders  had  promised  he 
would  defend  the  suit,  Hamilton  promised  that  if  judgment 
should  be  obtained  against  Sanders,  he,  Hamilton,  would  make 
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good  the  damages;  that  Sanders  did  defend  the  suit,  and  had 
judgment  against  him.  One  question  upon  the  trial  was,  how 
the  damages  should  be  assessed ;  whether  according  to  the  pres- 
ent value  of  the  negroes,  or  of  the  value  when  recovered. 

Marshall,  Chief  Justice. — The  jury  should  assess  damages 
according  to  the  value  at  the  time  of  recovery ;  for  supposing  he 
was  to  have  the  present  value,  he  should  bear  the  loss  in  ease 
of  the  death  of  the  negroes,  or  other  loss  since  the  judgment; 
and  besides,  the  plaintiff's  demand  arises  immediately  upon  the 
recovery,  and  is  not  to  be  influenced  by  after  circumstances. 

In  the  progress  of  this  cause  it  was  moved  that  the  record  of 
the  recovery  between  Streeter  and  Sanders  should  be  read. 

Per  Curiam.  —  It  may  be  read  to  prove  that  there  was  a 
recovery  and  the  amount  of  damages,  but  not  to  prove  that 
Streeter  had  title,  because  Hamilton  was  not  a  party  or  privy. 

A  juror  was  withdrawn,  and  the  plaintiff's  counsel  moved  for 
leave  to  add  a  count,  which  the  court  said  was  necessary,  to 
arrive  at  the  merits,  but  would  not  admit  the  amendment  except 
upon  the  condition  of  paying  all  the  costs  to  this  time.  He 
accepted  of  these  terms,  and  made  the  amendment. 


"WILKINGS  V.   MURPHEY,  Administrator,  etc. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1803.— 2  Hayw.  282.] 

T.TMTTATTnv — New  Peomise  BY  Administatoe — EFFECT  OF.— Wlietlier  an  admis- 
sion of  a  debt  of  the  intestate  by  an  administrator,  where  the  intestate  has  been 
dead  more  than  three  years,  will  take  the  case  out  of  the  Statute  of  Limitations, 
q'iwre  ? 

Assumpsit— JorNTEB  of  Counts.  —  A  count  upon  the  intestate's  promise,  and  upon 
that  of  the  administrator  to  pay  the  debt  of  the  intestate,  may  be  joined. 

Plea,  the  act  of  limitations;  replication,  that  the  intestate 
assumed,  and  the  evidence  offered  was  that  the  administrator 
promised  within  three  years.  It  was  objected  that  such  evidence 
was  not  that  which  the  replication  offered,  and  therefore  should 
not  be  received.  To  this  it  was  answered  that  an  admission 
of  the  debt  by  the  administrator  takes  the  case  out  of  the 
act;  and  there  is  no  other  way  of  giving  the  evidence  to  the 
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jury  but  under  a  replication  such  as  this.  If  the  replication 
should  state  a  promise  of  the  administrator,  that  would  be  a 
departure  from  the  declaration,  which  states  a  promise  of  the 
intestate.  And  you  cannot  in  the  declaration  join  a  count 
founded  on  the  promise  of  the  administrator  with  that  against 
the  intestate.  Such  counts  cannot  be  joined,  the  judgments  upon 
them  being  different;  the  plaintiff's  counsel  cited  4  T.  347;  H. 
Bl.  108,  110;  e  cawtra,  was  cited  H.  Bl.  104. 

Marshall,  Chief  Justice.  —  I  doubt  whether  an  admission 
of  the  debt  by  the  administrator  will  take  the  ease  out  of  the  act 
of  limitations;  for  the  admission  presupposes  a  promise  made 
within  three  years,  and  how  can  this  be  when  the  intestate  has 
been  dead  ten  years?  If  it  were  true  that  an  admission  of  the 
debt  did  take  the  case  out  of  the  act,  and  it  could  not  be  given 
in  evidence  at  all  unless  allowed  of  upon  such  a  replication,  I 
should  think  that  a  strong  argument  for  admitting  the  evidence. 
But  the  premises  are  not  correct;  it  is  not  true  that  a  count 
upon  the  intestate's  promise,  and  upon  that  of  the  administrator 
to  pay  the  debt  of  the  intestate  may  not  be  joined ;  the  contrary 
is  directly  proved  by  the  case  cited  from  H.  Bl.  104,  where 
the  administrator  upon  an  insimul  computasset  and  promise 
thereon  was  held  liable  de  bonis-testatoris.  The  other  cases  cited, 
which  state  that  he  is  bound  de  bonis  propriis,  are  where  neither 
the  consideration  nor  the  promise  arose  after  the  death  of  the 
intestate,  and  in  the  time  of  the  administrator;  here  the  prom- 
ise was  on  a  consideration  arising  in  the  time  of  the  intestate. 
The  cases  are  reconcilable. 

The  verdict  founded  on  the  admission  of  the  evidence  was  set 
aside,  and  leave  given  to  the  plaintiff's  counsel  to  add  a  count, 
the  plaintiff  paying  costs  up  to  this  time. 


MURRAY  &  MURRAY  v.  MARSH  &  MARSH. 

[U.  S,  Circuit  Court,  District  of  North  Carolina,  J803.  — 2  Hayw.  290.] 

EviDEKOE— DisoHABGED  Bankbdpt  Indohseb  Ag  WITNESS.— A  bankrupt  who  in- 
dorsed a  note  before  liis  banltruptoy,  and  who  has  obtained  his  certificate,  is  a 
good  witness  for  tlie  indorsee. 
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Eeooeds  of  United  States  Coubts — What  Sotticient  as.  ^ — A  record  of  the  pro- 
ceedings against  a  bankrupt,  attested  by  the  clerk  of  the  District  Court  is  good 
evidence,  the  act  of  Congress  not  requiring  the  certificate  of  tlie  presiding  judge 
in  the  case  of  records  from  United  States  Courts. 

Witness — Ihtekest  as  a  DisquaIiIficatios. — If  the  objection  to  a  witness  on 
account  of  interest  arise  from  proof  made  by  the  objector,  the  witness  cannot 
discharge  himself  of  the  objection  by  any  matter  sworn  by  himself;  it  must  be 
removed  by  proof  drawn  from  some  other  source. 

Depositioks  —  Requisites  to. — Depositions  which  do  not  show,  either  in  the  cap- 
tion or  body  of  them,  between  what  parties  they  were  taken  cannot  be  received. 

NoHsriT — ScKPBisE  AS  A  Geouhd  roit  Setting  Aside. — If  a  plaintiff  supposing 
himself  ready,  press  a  trial,  and  it  is  found  on  the  trial  that  the  testimony  he  re- 
lied on  cannot  be  given  in  evidence  as  he  expected,  and  he  be  nonsuited,  the 
allegation  of  sui'prise  shall  not  prevail  to  set  aside  the  nonsuit. 

Pee  Cueiam.  Maeshall,  Chief  Justice,  and  Pottee, 
Judges.  —  Loomis  and  Tillinghast  assigned  to  the  plaintiifs  the 
note  sued  on,  which  was  made  by  the  defendants,  and  afterwards 
became  bankrupts,  and  obtained  a  certificate.  And  now  Loomis 
is  offered  as  a  witness  for  the  plaintiffs.  He  is  a  competent  wit- 
ness, for  he  is  by  the  certificate  discharged  of  all  debts  provable 
under  the  commission,  and  his  indorsement  to  the  plaintiffs  ren- 
dered him  liable  to  them,  so  as  to  make  their  demand  provable 
against  him;  secondly,  the  record  of  the  proceedings  against 
them,  attested  by  the  clerk  of  the  District  Court,  without  any 
certificate  of  the  presiding  judge,  is  good  evidence;  for  the  act 
of  Congress  relates  to  certificates  in  case  of  officers  of  the  several 
State.s,  not  to  those  of  the  United  States ;  thirdly,  if  the  objection 
to  a  witness  arises  from  proof  made  by  the  objector,  the  witness 
cannot  discharge  himself  of  the  objection  by  any  matter  sworn 
by  himself;  it  must  be  removed  by  proof  drawn  from  some 
other  source;  fourthly,  depositions,  not  specifying  the  parties 
between  whom  they  are  taken,  in  the  caption,  nor  naming  them 
as  parties  in  the  body  of  the  deposition,  cannot  be  received ; 
fifthly,  if  a  plaintiff  supposing  himself  ready,  press  for  trial,  and 
it  is  found  on  trial  that  the  testimony  he  relied  on  cannot  be 
given  in  evidence  as  he  expected,  and  he  be  nonsuited,  the  alle- 
gation of  surprise  shall  not  prevail  to  set  aside  the  nonsuit. 

Note.— Eeoobds  or  United  States  Codbts  do  not  require  the  judges'  certificate  ; 
such  provisions  apply  only  to  certificates  of  State  officers.  ( United  States  v.  Wood, 
2  Wh.  Cr.  Cas.  326.) 

Witness  Incompetent  from  Interest.— Interest  being  proved  the  witness  cannot 
be  examined  at  all,  nor  the  objection  be  removed  by  his  oatli ;  the  objection  must  be 
discharged  by  other  proof.     ( The  Watchman,  1  Ware,  235,  citing  case  in  text.) 

Depositions,  Eequisites  or.  —See  Waskem  v.  Diamond,  Hemp.  701, 


24  Hamilton  v.  Jones. 

McALISTER  et  al.  v.  BARRY  et  al. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  I80S.— 2  Hayw.  290.] 

Equity — Feacd  as  Gbound  tob  Setting  Aside  Costvevancb.  —  Misrepresentations 
and  obtaining  a  bargain,  in  cuusequence  tliereof,  disadvantageouB  to  the  party 
complaining,  is  a  ground  in  equity  for  setting  aside  a  conveyance,  although  the 
party  imposed  on  were  of  sound  urderstanding,  and  had  time  enough  to  detect 
the  falsehood  before  he  made  the  contract.  But  the  grantee  shall  be  allowed  for 
improvements  made  on  the  estate. 

Per  Curiam.  —  Misrepresentations,  and  obtaining  a  bargain 
in  consequence  thereof,  disadvantageous  to  the  party  deceived  by 
them,  is  a  ground  in  equity  for  setting  aside  the  conveyance, 
although  the  party  imposed  on  were  of  sound  understanding, 
and  had  time  enough  to  detect  the  falsehood  before  he  made  the 
contract.  In  this  case  the  debts  due  from  the  testator  were  rep- 
resented to  his  legatees  to  be  very  large,  and  likely  to  fall  upon 
the  estate  in  remainder  devised  to  them ;  and  it  was  concealed 
from  them  that  a  fund  was  provided  by  the  testator  for  pay- 
ment of  his  debts.  The  conveyance  must  be  set  aside,  but  the 
grantee  shall  be  allowed  for  the  improvements  made  on  the  estate. 
Note.  —  See  Boyce  v.  Grundy,  3  Peters,  210. 


HAMILTON  V.  JONES  et  al. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1803.  — 2  Hayw.  201.] 

Scire  Facias  agaikst  Heih  — Eights  of  Innocext  Vendee.  — A  scire  facias  issued 
against  an  heir  to  have  cxucution  of  tlie  lands  of  the  deceased,  but  before  the 
scire  facias  issued  the  heir  sold  tlie  lands,  and  it  was  held  that  the  purchaser 
from  the  heir  miglit,  in  the  name  of  the  heir,  be  permitted  to  plead  to  the  scire 
facias  that  the  executor  had  assets. 

This  was  a  scire  facias  against  the  heirs  and  devisees  of  John 
Jones,  deceased,  to  have  execution  against  the  lands  descended 
or  delivered  to  him,  of  a  judgment  obtained  against  the  execu- 
tors upon  a  plea  of  fully  administered,  found  for  the  executors. 
After  the  test  of  the  scire  facias,  but  before  the  issuing  of  it  was 
known  to  Peter  Arrington,  he  purchased  a  share  of  the  lands 
from  one  of  the  defendants,  who  being  served  with  the  scire 
facias  would  not  plead  thereto.  Arrington  alleged  there  were 
personal  assets  much  more  than  sufficient  to  pay  the  debt. 
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MAJiSHALL,  Chief  Justice. — The  seller  impliedly  gave  power 
to  the  vendee  to  plead  such  pleas  in  his  name  as  were  necessary 
for  the  defense  of  the  land ;  and  should  a  plea  be  now  put  in  by 
Arrington  in  the  name  of  the  vendor,  I  would  not  consent  to 
strike  it  out. 

Whereupon  Arrington  put  in  the  plea  of  personal  assets  in 
the  hands  of  the  executor,  enough  to  satisfy  the  judgment.  And 
he  put  in  the  name  of  the  vendor  in  open  court. 


HAMILTON  V.  SIMMS. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1803.  — 2  Hayw.  291.] 

Heik— Liability  foe  Debts  of  Ancestoe.  —If  the  heir.iu  an  action  against  him  on 
the  bond  of  his  ancestor,  plead  nothing  by  descent  or  devise,  and  it  be  found 
against  him,  judgment  shall  be  de  bonis  propriis. 

Pee  Curiam.  —  This  is  a  debt  upon  bond  against  the  heir  of 
the  obligor;  and  if  the  plea  of  nothing  by  descent  or  devise  be 
falsified  by  verdict,  the  judgment  will  be  de  bonis  propriis  of  the 
heir  or  devisee.  And  it  will  not  help  the  defendant  if  the  jury 
should  find  the  value  of  the  land  on  such  issue,  for  still  the 
court  would  give  the  judgment  against  the  defendant  injure  pro- 
prio  for  the  whole  debt.  Thereupon  this  plea  was  by  consent 
withdrawn,  and  the  lands  devolved  to  the  defendant  in  remain- 
der set  forth  in  a  new  plea. 


JONES  &  WIFE  V.  WALKER  et  al. 

[TJ.  S.  Circuit  Court,  District  of  North  Carolina,  1803.-2  Hayw.  291.] 

Admiralty  Couet— Effect  of  Appeal  feom. — An  appeal  from  an  inferior  court  of 
admiralty  takes  the  cause  from  that  court,  and  it  can  no  longer  act  in  such 
cause  ;  but  it  stiU  retains  power  to  take  care  of  the  goods  seized,  which  are  the 
subject  of  the  suit,  and  to  that  end  may  order  a  sale  of  such  as  are  likely  to 
perish. 

Depositions— To  Pbote  Acts  of  Coubt  not  on  Eecoed.  —  Where  the  records  of  an 
admiralty  court  appear  to  have  been  loosely  and  carelessly  kept  on  slips  of  paper, 
depositions  may  be  read  to  prove  that  an  order  for  the  sale  of  property  was 
made  in  a  cause. 


26  Jos^ES  &  "Wife  v.  "Walkee. 

Decree  in  Admiralty — Who  Bodnd  by. — All  persons  are  bound  by  a  decree  in 
admiralty  on  the  jjoint  then  in  controversy.  But  those  who  become  interested 
by  a  purchase,  under  orders  and  proceedings  of  a  court  of  admiralty  are  not 
bound  by  a  decree  as  to  right  of  property  between  libelants  and  claimants. 

Per  Cueiam. — An  appeal  from  an  inferior  court  of  admi- 
ralty takes  the  cause  from  that  court,  and  such  court  can  no 
longer  act  in  it.  But  it  still,  retains  power  to  take  care  of  the 
goods  seized,  which  are  the  subject  of  the  suit ;  and  to  that  end 
it  may  order  a  sale  of  such  goods  as  are  likely  to  perish.  What 
raised  the  greatest  doubt  with  us  was  the  uncertainty  whether 
the  goods  in  question  were  sold  by  order  of  the  court.  The  pro- 
ceedings show  that  after  the  appeal  the  now  plaintiif  was  ordered 
to  pay  for  salvage  one  third  in  value  of  the  property  by  a  certain 
day,  or  otherwise  an  order  of  sale  should  issue.  Then  it  appears 
that  the  counsel  for  the  claimant  procured  a  postponement  of  the 
sale  till  the  4th  of  February.  It  appears  also,  by  a  deposition 
of  the  marshal,  that  he  sold  by  order  of  the  court.  And  it  ap- 
pears by  other  depositions  '*"*'  that  the  papers  of  this  court  were 
kept  very  loosely,  on  slips  of  paper,  which  were  often  removed 
from  the  oiRce,  as  applied  for  by  individuals.  From  all  these 
circumstances  we  have  concluded  that  the  evidence  is  in  favor 
of  the  order  of  sale.  Then  if  the  court  ordered  a  sale,  those 
who  purchased  under  it  should  be  protected ;  and  the  defendants 
are  those  persons.  It  was  argued  that  all  the  world  are  parties 
to  a  prize  cause  in  the  admiralty,  and  are  affected  by  a  decree  in 
the  appellate  court.  This  should  be  understood  with  some 
restriction.  Upon  the  publication  made  of  the  suit  depending, 
in  order  that  all  persons  interested  may  come  in  and  defend,  all 
persons  are  bound  by  the  decree  pronounced  upon  the  point  then 
in  controversy.  But  there  is  no  controversy  between  the  libel- 
ants or  claimants,  and  those  who  afterwards  became  interested 
by  a  purchase,  under  orders  and  proceedings  of  the  court  in  the 
cause  between  the  libelant  and  claimants.  Such  intervening 
persons  are  not  bound  by  a  decree  made  between  the  libelants 
and  claimants  in  the  appellate  court.  The  defendants  are  enti- 
tled to  retain  the  property  they  have  purchased,  although  the 
decree  of  the  appellate  court  declared  it  to  belong  to  the  claimant. 
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DUNLOP  &  CO.  V.  WEST,  The  Maeshal. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1805.  —2  Hayw.  346.] 

Shemiff — Liability  fob  Neglect  to  Sell  afteb  Execution.  —  Where  a  sheriff 
after  seizing  property  on  execution  neglects  to  sell  it,  he  is  liahle  in  damages. 

Per  Curiam. — If  the  sheriff  or  marshal  seizes  property  in 
execution,  and  neglects  to  sell  it,  and  is  sued  for  his  neglect,  the 
plaintiff  shall  recover  damages  to  the  amount  of  what  the  prop- 
erty would  have  produced  had  he  sold  it. 


MUTTEE'S  EXECUTORS  v.   HAMILTON. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1805.— 2  Hayw.  346.] 

Injunction  to  Stat  Tbial.  —  Where  a  cause  is  ready  for  trial,  an  injunction  will  not 
he  granted  so  as  to  stay  the  trial. 

Pee  Curiam.  —  We  will  not  grant  an  injunction  so  as  to 
stay  trial,  or  entering  up  judgment;  therefore  this  cause  now 
ready  for  trial  shall  not  be  postponed,  although  the  bill  in  equity 
which  has  been  read  for  obtaining  an  injunction  may  contain 
matter  enough  to  warrant  the  granting  it. 


LEWIS'S   EXECUTORS. 


[U.  S.  Circuit  Court,  District  of  North  Carolina,  1805.  — 2  Hayw.  346.] 

LiMiTA ticks- Kdnning  OF  STATUTE  DuEDto  Wak.— The  Statute  of  Limitations  was 
suspended  during  the  continuance  of  the  war  as  to  alien  enemies  disqualified  to 
sue  in  our  courts. 

Pee  Curiam.  —  The  Act  of  1715,  whilst  it  was  unrepealed, 
was  suspended  from  its  usual  operation  by  the  acts  disqualifying 
British  adherents  to  sue  in  our  courts.  It  did  not  begin  to 
operate  '**'^  as  to  such  persons  till  the  end  of  the  war,  and  then 
if  the  seven  years  were  not  completed  before  it  was  repealed  Ijy 
the  act  of  1789,  no  bar  could  ever  be  operated  under  it.  Lewis, 
the  testator,  died  in  1780;  between  the  end  of  the  war  and  1789 
were  not  seven  years.  The  demurrer  to  the  plea,  stating  these 
facts,  and  relying  upon  the  Act  of.  171 5,  must  be  allowed. 

Plea  held  good. 


28  Teasdale  v.  Administeatoes  of  Beanton. 

TEASDALE  v.  THE  ADMINISTRATORS  OF  BRANTON. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1805.— 2  Hayw.  377.] 

Tebdict  —  Pbesdmptiox  or  Judgment  rnoM. — If  upon  the  plea  of  md  tlel  record 
the  record  produced  shows  a  verdict,  but  no  judgment  entered  thereon,  the 
court  will  presume,  according  to  the  loose  practice  in  this  State,  that  there  was 
a  judgment  entered  pursuant  to  the  verdict,  and  pronounce  that  there  is  such  a 
record. 

rLEADiNG  —  Administbatoe — Peesonai.  LIABILITY. — After  a  confession  of  assets  a 
judgment  to  he  levied  de  bonis  testatoris,  and  a  return  of  tmlla  hona,  a  scire 
facias  to  the  executor  or  administrator  to  subject  him  de  bonis  propriis  is  the 
proper  course,  and  will  issue  on  suggestion  of  a  devastavit. 

Pleading — Replication  to  Plea  of  Judgment  and  no  Assets. — If  an  adminis- 
trator plead  judgment  and  no  assets  uUra,  replication  thereto  may  be  either  md 
tiel  record,  or  assets  idlra,  or  per  fraudem,  or  any  other  fact  properly  triable  by 
jury. 

There  was  a  verdict  against  the  administrator  upon  the  plea 
of  fully  administered — judgments,  etc.  Execution  issued,  and 
was  returned  nulla  hona.  This  scire  facias  issued  to  show  cause 
why  the  plaintiff  should  not  have  judgment  to  be  levied  de  bonis 
propriis.  The  defendant  pleaded  nul  tiel  record,  no  devastavit 
returned  or  found — judgments.  Replication  to  the  plea  of  nul 
tiel  record,  and  demurrer  to  the  other  pleas.  The  record  pro- 
duced showed  the  verdict;  no  judgment  had  been  regularly 
entered.  The  scire  facias  after  stating  the  verdict  went  on  and 
stated  that  judgment  was  rendered  accordingly. 

Pee  Cueiam. — We  must  presume  according  to  the  loose 
practice  of  this  State  that  there  was  a  judgment  entered  pursuant 
to  the  verdict,  and  therefore  we  must  say  there  is  such  a  record. 
As.to  the  demurrer,  for  that  no  devastavit  is  returned  or  found  : 
to  be  sure  by  the  English  practice  no  scire  facias  lies  against  the 
executor  to  subject  him  de  bonis  propriis,  till  a  devastavit  is 
found  upon  a  scire  fieri  inquiry,  and  returned.  An  action  of 
debt,  however,  will  lie  upon  suggestion  of  a  devastavit,  and 
the  practice  in  this  State  has  been  to  issue  a  scire  facias  upon 
s^ch  suggestion.  And  as  every  defense  can  be  made  to  the 
scire  facias  which  could  be  made  .to  the  action,  there  can  be  no 
good  reason  for  adjudging  the  scire  facias  improper.  If  the 
scire  facias  here  be  considered  in  lieu  of  scire  fieri  inquiry  in 
England,  it  possesses  advantages  far  above  the  English  mode  • 
for  here  it  is  to  be  executed  in  court,  and  under  the  direction  of 
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the  court ;  whereas  the  other  is  in  the  county  before  a  jury. 
With  respect  to  the  demurrer  to  the  plea  of  judgments  and  no 
assets  ultra,  that  was  pleaded  in  the  original  suit;  but  the 
defendant's  counsel  say  a  replication  thereto,  denying  the  judg- 
ments, is  nultiel  record;  and  the  record  shows  that  the  jury  said 
there  were  no  such  judgments ;  therefore  the  plea  has  not  been 
tried,  and  if  so,  no  judgment  can  be  presumed ;  for  the  court 
ought  not  to  enter  judgment  when  any  one  plea  remains  untried. 
The  answer  is,  the  t*'*^  replication  may  be  either  nul  tiel  record, 
or  assets  ultra,  or  per  fraudem,  or  other  matter  of  fact;  and  such 
replication  was  properly  triable  by  jury;  and  an  irregularity 
committed  by  the  clerk  in  entering  the  verdict  will  not  raise  a 
presumption  that  the  judgment  was  not  given  upon  the  verdict. 
If  there  was  such  a  judgment,  that  estops  the  defendant  from 
using  any  plea  which  he  did  or  might  have  pleaded  prior  to  that 
judgment.     The  demurrer  therefore  must  be  allowed. 


ANONYMOUS. 

rU.  S.  Circuit  Court,  District  of  North  Carolina,  1805.— 2  Hayw.  378.] 

Intebest — ;  Liability  of  Bail  fob. — In  a  scire /acios  against  bail,  interest  is  not 
allowed  on  the  judgment  rendered  against  the  principal. 

Per  Ctjeiam. — This  is  a  scire /acios  against  bail,  and  the 
plaintiff's  counsel  urges  that  he  is  entitled,  against  the  bail,  to 
interest  upon  the  judgment  against  the  principal.  We  are  of 
opinion  he  is  not  so  entitled ;  for  the  judgment  upon  the  sdre 
facias  is  that  the  plaintiff  have  execution  against  the  bail  of 
the  judgment  against  the  principal.  The  very  same  execution 
therefore  issues  against  the  bail  as  issues  against  the  principal; 
and  consequently  damages  arising  after  the  judgment  cannot  be 
included.  (Cases  cited,  Salk.  208;  Strange,  807;  2  Raym.  Ld. 
1532;  Com.  Dig.,  Bail;  R.  10.) 


30    Geubb's  Administeator  v.  Clayton's  Executor. 

GEUBB'S  ADMINISTRATOR  v.    CLAYTON'S  EX- 
ECUTOR. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1805.  —  2  Hayw.  378.] 

Dismissal  op  Action  —  Effect  of.  —  A  dismissal  of  a  bill,  except  upon  the  merits, 
is  no  bar  to  a  subsequent  bill  for  the  same  cause. 

Limitation  to  Action  by  Cbeditoe  of  Deceased  Person.  — If  there  be  no  adminis- 
trator of  a  deceased  creditor  to  bring  suit,  the  Act  of  1789  requiring  creditors  in 
the  State  to  bring  their  actions  within  three  years  cannot  operate  as  a  bar. 

Pee  Curiam.  —  This  cause  was  instituted  formerly  in  "Wil- 
mington Superior  Court.  The  Act  of  1715  was  pleaded,  and 
thereupon  a  case  was  made  and  stated  for  the  court  of  confer- 
ence, who  decided  that  the  said  Act  of  1715,  chap.  48,  §  9, 
was  in  force.  The  plaintiff's  counsel  then  replied  to  the  plea, 
and  after  the  replication  the  whole  bill  was  dismissed  on  their 
motion ;  that  is  to  say,  on  the  motion  of  the  plaintiff's  counsel. 
The  suit  was  then  instituted  in  this  court,  and  the  defendant's 
counsel  have  pleaded  the  former  dismission  in  bar.  We  are  of 
opinion  that  was  not  a  dismission  upon  the  merits  considered  of 
and  decided  by  the  court,  and  therefore  that  the  plea  in  bar  is 
not  good.  There  is  also  another  plea  in  bar,  namely,  the  Act 
of  1789,  chap.  23,  §  4,  by  which  it  appears  that  this  suit  was 
not  commenced  within  three  years  from  the  qualification  of  the 
executors,  though  there  was  an  administrator  of  Grubb  in  Eng- 
land. Now  as  there  was  no  administrator  in  this  country,  there 
was  no  person  in  being  who  could  demand  the  debt,  of  course 
no  creditor  to  be  barred.  The  words  of  the  act  are:  "The 
creditors  of  any  person  deceased,  if  they  reside  without  the 
liniits  of  this  State,  shall  within  three  years  from  the  qualifica- 
tion of  the  executor  or  administrator,  exhibit  and  make  demand, 
etc.,  and  if  any  creditor  shall  hereafter  fail  to  demand  and  bring 
suit  for  the  recovery,  etc.,  he  shall  forever  be  debarred,"  etc. 
The  f"'"'  plaintiff,  therefore,  is  not  within  the  body  of  the  act. 
We  need  not  consider  whether  an  exception  shall  be  allowed  of, 
which  is  not  expressly  mentioned  in  the  act. 
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THE  UNITED  STATES  v.  HOLTSCLAW. 

[U.  S.  Circuit  Court,  District  of  Nortli  Carolina,  1805 2  Hayw.  379.] 

Expert  Evidence — Proof  of  Haxdwkiting.  — The  signatures  of  the  president  and 
cashier  of  a  bank  may  be  proved  by  persons  who  never  saw  them  write,  but 
whose  business  has  made  them  conversant  with  bank  bills;  and  the  judgment  of 
persons  well  acquainted  with  bank  notes  is  sufBoient  to  determine  whether  a 
note  be  genuine  or  forged. 

Pee  Cueiam. — The  objection  made  by  Mr.  Seawell  that  no 
one  shall  speak  as  to  the  handwriting  of  the  president  and 
cashier  of  the  bank,  but  one  who  has  seen  them  write,  or  has 
been  in  the  habit  of  receiving  letters  from  them  in  a  course  of 
correspondence,  is  not  a  sound  one.  These  signatures  are  known 
to  the  public,  and  persons  who  have  been  in  the  habit  of  dis- 
tinguishing the  genuine  from  the  counterfeit  signature,  and 
conversant  in  dealings  for  bank  bills,  are  as  Avell  qualified  to 
determine  of  their  genuineness,  as  persons  who  in  private  corres- 
pondence have  received  letters  from  the  person  whose  hand- 
writing is  in  question.  Moreover,  it  is  determined  by  the  skillful 
whether  a  bill  be  genuine,  not  only  by  the  signature,  but  also 
by  the  face  of  the  bill,  and  by  the  exact  conformity  of  the 
devices  which  are  used  for  the  detection  of  counterfeits,  to  those 
in  true  bills.  We  are  of  opinion  that  the  judgment  of  persons 
well  acquainted  with  bank  paper  is  sufficient  evidence  to  deter- 
mine whether  the  one  in  question  be  genuine  or  otherwise. 


ISAAC  STOYEL  v.   JOHN   LAWEENCE   and 
TIFFANY  ADAMS. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1807.  — 3  Day  1.] 

Pbocess — Sebvice  afteb  Eetoen  Dav. — An  execution  after  the  expiration  of 
the  time  within  which  it  is  made  returnable,  is  of  no  force,  and  an  arrest  under 
it  is  a  trespass. 

Present,  The  Hon.  Pieepont  Edwaeds. 

This  was  an  action  of  trespass  for  false  imprisonment. 

Plea,  not  guilty. 


32  Stoybl  v.  Lawrence  &  Adams. 

On  the  trial  it  appeared  that  one  Job  Smith  had  obtained  a 
judgment,  before  the  Windham  County  court,  against  the 
plaintiff,  and  had  taken  out  an  execution,  dated  the  13th  of 
May,  1804,  returnable  according  to  law/  On  the  25th 
of  August,  1804,  Lawrence  was  deputed  by  the  sheriff  of 
Windham  County  to  execute  it.  On  the  31st  of  July,  1805, 
Lawrence,  with  the  assistance  of  Adams,  arrested  the  plaintiff, 
by  virtue  of  that  execution,  and  kept  him  in  confinement  one  or 
two  days,  when  he  paid  the  execution  and  was  released.  The 
only  question  f*'  in  the  case  was  whether  the  execution  gave  the 
officer  any  authority  to  make  the  arrest. 

IngersoU,  for  the  plaintiff,  contended  that  the  time  within 
which  the  execution  was  returnable  having  expired,  it  became  a 
dead  letter,  and  that  the  arrast  under  it  was  a  trespass. 

Daggett,  for  the  defendants,  contended  that  the  time  limited 
for  the  return  of  an  execution  is  only  for  the  benefit  of  the 
creditor.  When  that  time  is  expired  the  officer  becomes  liable 
to  him.  But  with  regard  to  the  debtor  it  makes  no  difference. 
His  indebtedness  is  the  same  till  the  execution  is  satisfied.  He 
may  be  taken  at  any  time.  The  right  of  the  creditor  to  renew 
his  execution  at  pleasure  shows  that  the  limitation  is  in  his  favor. 

Further,  an  officer  may  justify  under  a  process  which  is  either 
irregular  or  erroneous,  provided  it  be  not  absolutely  void.  In 
the  following  cases  it  was  holden  that  though  the  process  was 
irregular,  yet  it  was  sufficient  for  the  sheriff  to  make  the  arrest, 
and  therefore  he  was  liable  for  an  escape :  Howard  v.  Pitt,  1 
Salk.  261;  Shirley  v.  Wright,  1  Salk.  273;  2  Salk.  700;  2  Ld. 
E,aym.  775;  OgneU  v.  Paston,  Cro.  Eliz.  165;  and  Bushels 
Case,  Cro.  Eliz.  188.  A  capias  ad  satisfaciendum,  made  return- 
able at  a  day  which  falls  out  of  the  term  is  not  void,  but  only 
liable  to  be  set  aside,  upon  motion,  for  irregularity.  {Campbell 
V.  Camming  et  a.l.  2  Burr.  1187.)  In  this  State  an  execution 
after  the  return  day  is  not  more  irregular  than  the  executions  in 
the  cases  cited.     The  reason  why,  in  England,  an  execution  may 

'  By  statute  "  all  writs  of  execution  shall  be  made  returnable  within  sixty  days, 
or  to  the  next  court  (in  case  sixty  days  are  remaining  between  the  date  of  the  execu- 
tion and  the  next  court) ,  at  the  election  of  him  that  prays  it  out,"  (1  Stat.  Con.  tit. 
63,  0, 1,  i  10.) 
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not  issue  after  the  expiration  of  a  year  and  a  day,  without  a 
scire  facias,  is  that  the  court  concludes,  prima  facie,  that  within 
that  time  the  judgment  is  satisfied.  Here,  a  scire  facias  to 
obtain  execution  is  unknown;  but  in  lieu  of  it  we  take  out  an 
alias,  and  if  the  judgment  has  been  satisfied  the  debtor  is  entitled 
to  an  audita  querela. 

IngersoU,  in  reply,  said  there  was  a  material  difierence  '"'  be- 
tween an  execution  in  England  after  a  year  and  a  day,  and  an 
execution  here  which  has  run  out.  In  the  former  case  the 
ofiicer  does  not  know  but  that  the  execution  had  been  stayed  by 
a  Avrit  of  error,  in  which  case  it  would  be  good ;  it  is  good  upon 
the  face  of  it;  and  he  ought  not  to  be  hurt  for  executing  it. 
But  in  the  latter  case  the  execution  is  bad  upon  the  face  of  it. 
He  knows  that  it  can  give  him  no  authority. 

Edwaeds,  J.,  after  remarking  to  the  jury  that  the  case 
depended  upon  a  mere  question  of  law,  directed  them  to  find  for 
the  plaintiif.  The  execution,  he  said,  gave  the  officer  no 
authority  whatever,  and  consequently  formed  no  defense. 

A  verdict  was  found  for  the  plaintiff  accordingly. 


GEORGE  CODWISE,  Jr.,  PETER  LUDLOW  and 
JAMES  CODWISE  v.  CHAUNCEY  GLEASON, 
ELIJAH  (iOWLES,  JONATHAN  COWLES,  GAD 
COWLES,  SETH  COWLES,  and  MARTIN  COWLES. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1807.— 3  Day,  3.] 

JxjEisDioTioN — Citizenship  EasENHAL  to. — An  action  in  fovor  of  the  indorsee 
of  a  promissory  note,  a  citizen  of  one  State,  against  the  indorsor,  a  citizen  of 
a  different  State,  may  he  brought  before  the  Circuit  Court  of  the  United  States 
though  the  maker  and  payee  of  such  note  are  citizens  of  the  same  State. 

In  the  writ  the  plaintiffs  were  described  as  being  "  all  of  the 
city  and  county  of  New  York,  in  the  State  of  New  York,  and 
citizens  of  said  State  of  New  York,  late  (viz.,  on  or  about  the 
1st  of  March,  1796,  and  for  a  long  time  before  and  since)  mer- 
chants in  company";  and  the  defendants  as  being  "all  citizens 
of  the  State  of  Connecticut,  resident  in  said  State,"  and  as  being 
Bbun.  0.  c  — 3. 
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"lately,  viz.,  on  or  about  the  1st  day  of  March,  1796,  and  for  a 
long  time  before  and  since,  merchants  in  company,"  etc. 

The  declaration  alleged  "that  on  or  about  said  1st  day  of 
March,  1796,  the  defendants  possessed  a  certain  paper  writing, 
purporting  to  be  a  promissory  note,  payable  to  them,  the  defend- 
ants, by  one  Erastus  Gay,  in  the  words  and  figures  following, 
viz:  — 

'*^  "On  the  1st  day  of  October  next  I  promise  to  pay 
Gleason  &  Cowles,  or  order,  at  the  Hartford  bank,  nine  hundred 
and  forty-five  dollars,  value  received,  in  the  city  of  said  Hart- 
ford, this  14th  day  of  November,  1795. 

"$945.  Eeastus  Gay." 

"And  afterwards,  viz.,  on  or  about  the  said  1st  day  of 
March,  1796,  the  defendants  (being  so  possessed  of  such  paper 
writing,  and  the  said  sum  of  nine  hundred  and  forty-five  dollars 
being  unpaid),  did  by  their  indorsement,  by  them  made  on  said 
paper  writing,  by  their  said  firm  of  Gleason  &  Cowles,  order 
and  appoint  the  contents  of  the  said*  paper  writing  (being  the 
said  sum  of  nine  hundred  and  forty-five  dollars),  to  be  paid  to 
the  plaintiffs,  for  value  received,  according  to  the  tenor  of  said 
paper  writing,  by  their  indorsement  thereon  signed  with  their 
said  names." 

The  plaintiffs  then  averred  "that  on  the  1st  day  of  October, 
1796,  and  also  on  the  3rd  day  of  the  same  month  of  October,  at 
the  uttermost  convenient  time  of  said  days,  at  said  Hartford, 
they  showed  and  exhibited  said  paper  writing  and  indorsement 
at  said  Hartford  bank  (being  the  place  where  said  note  was 
payable  as  aforesaid),  and  then  and  there,  on  said  both  days,  de- 
manded payment  of  the  aforesaid  sum  of  nine  hundred  and 
forty-five  dollars,  according  to  the  tenor  of  said  paper  writing, 
and  the  indorsement  thereon;  but  said  Erastus  Gay  neglected  to 
pay  the  same ;  and  neither  the  same  nor  any  part  thereof  hath 
ever  been  in  any  way  paid,  and  said  Erastus  hath  ever  refused 
and  still  refuses  to  pay  the  same.  Whereupon  the  plaintifife,  on 
the  4th  day  of  October,  1796,  gave  notice  of  the  premises  to  the 
defendants,  and  required  of  them  payment  of  the  said  sum  of 
nine  hundred  and  forty-five  dollars,  mentioned  in  said  paper 
writing;  and  afterwards,  viz.,  on  the  31st  day  of  October,  1796, 
the  plaintiffs  caused  an  action  to   f*^    be  commenced  on  said 
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papei-  writing,  in  the  name  of  the  said  Chauncey,  Elijah,  Jona- 
than, Gad,  Seth,  and  Martin,  against  the  said  Erastus  Gay,  by 
writ  of  that  date  returnable  to  the  city  court,  holden  within  and 
for  the  city  of  Hartford,  in  the  county  of  Hartford,  on  the 
second  Tuesday  of  December,  1796 ;  and  said  writ  was  duly 
served  and  returned  to  said  city  court.  And  in  the  declaration 
in  said  action  it  was  and  is  alleged  that  the  said  paper  writing 
was  a  promissory  note,  under  the  hand  of  the  said  Erastus,  by 
him  well  executed,  within  the  limits  of  said  city  of  Hartford, 
and  that  thereby  the  said  Erastus  promised  the  said  Chauncey, 
Elijah,  Jonathan,  Gad,  Seth,  and  Martin,  by  their  said  name  of 
Gleason  &  Cowles,  for  value  received,  to  pay  to  them  at  the 
said  Hartford  bank  (which  then  was  and  is  in  said  city  of  Hart- 
ford), the  said  sura  of  nine  hundred  and  forty-five  dollars,  on 
the  1st  day  of  October  next  after  the  date  of  said  writing;  and 
that  the  said  Erastus  had  never  in  any  way  performed  the  said 
promise.  And  such  proceedings  were  had  in  the  said  action, 
that  the  same,  by  divers  legal  removes,  came  regularly  before 
the  Superior  Court  holden  at  Hartford,  within  and  for  the 
county  of  Hartford,  on  the  second  Tuesday  of  February,  1797, 
when  and  where  said  parties  to  said  action  appeared  therein 
before  said  court,  and  the  said  Erastus  pleaded  thereto,  that  he 
did  not  assume  and  promise  in  manner  and  form,  as  in  said 
declaration  was  alleged ;  on  which  plea  issue  was  then  and  there 
joined,  and  said  action,  by  legal  continuances,  came  before  the 
Superior  Court  holden  at  Hartford,  on  the  third  Tuesday  of  Feb- 
ruary, 1803,  when  and  where  the  said  parties  to  said  action 
appeared  therein  before  said  court,  and  with  their  evidence  and 
exhibits  and  by  their  counsel,  were  fully  heard  before  said  court 
and  the  jury  attending  said  court,  on  the  issue  joined  in  said 
action,  which  issue  being  then  and  there  by  said  court  committed 
to  said  jury,  said  jury  found  a  verdict  thereon  that  the  said 
Erastus  did  not  assume  and  promise,  in  manner  and  form,  as  in 
said  declaration  was  t*^  alleged,  which  verdict  was  then  and 
there  returned  to  and  accepted  by  said  court ;  and  thereupon  it 
was,  by  said  court,  at  their  said  term,  considered  and  adjudged 
that  the  said  Erastus  did  not  assume  and  promise,  in  manner 
and  form  as  the  plaintiifs  had  alleged,  and  that  he  should 
recover  of  the  said  Chauncey,  Elijah,  Jonathan,  Gad,  Seth,  and 
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Martin  his  costs  of  said  suit,  allowed  and  taxed  at  sixty-two 
dollars  and  ten  cents,  as  by  the  files  and  records  of  said  court, 
ready  in  court  to  be  produced,  appears ;  and  in  prosecuting  said 
suit,  the  said  Codwise,  Ludlow  &  Co.  incurred  great  charges 
and  expenses,  amounting  to  the  sum  of  two  hundred  dollars,  of 
which  the  defendants  aforesaid,  viz.,  on  the  1st  day  of  March, 
1803,  had  notice." 

The  plaintiffs  further  stated  "that  the  said  Erastus  Gay  never 
did,  in  and  by  the  aforesaid  paper  writing  (purporting  to  be  a 
promissory  note  as  aforesaid),  assume  and  promise,  for  value 
received,  to  pay  to  them,  the  said  Chauncey,  Elijah,  Jonathan, 
Gad,  Seth,  and  Martin,  the  sum  of  nine  hundred  and  forty-five 
dollars  therein  mentioned,  nor  any  part  thereof;  and  said  paper 
writing  never  was  the  promissory  note  of  said  Erastus.  But 
the  plaintiffs  received  said  paper  writing  as  indorsees  thereof  as 
aforesaid ;  and  paid  therefor  the  full  amount  of  the  said  sum  of 
nine  hundred  and  forty-five  dollars  as  aforesaid,  believing  it  to 
have  been  the  promissory  note  of  him  the  said  Erastus,  and 
believing  that  the  said  Erastus,  in  and  by  said  paper  writing, 
assumed  and  promised,  for  value  received,  to  pay  to  the  said 
Chauncey,  Elijah,  Jonathan,  Gad,  Seth,  and  Martin,  the  said 
sum  of  nine  hundred  and  forty-five  dollars,  according  to  the 
tenor  of  said  paper  writing,  and  the  defendants  indorsed  and 
assigned  the  same  as  aforesaid,  as  and  for  a  good  and  valid 
promissory  note,  payable  to  them  by  the  said  Erastus  according 
to  the  tenor  thereof. 

t'''^  "And  by  means  of  the  premises  the  defendants  became 
liable  to  pay  to  the  plaintiffs  the  aforesaid  sum  of  nine,  hundred 
and  forty-five  dollars  (specified  in  said  paper  writing),  and  the 
lawful  interest  thereon  from  and  after  the  said  1st  day  of  Octo- 
ber, 1796,  and  also  the  aforesaid  charges  and  expense  of  prose- 
cuting the  aforesaid  suit  against  the  said  Erastus  Gay;  and 
being  so  liable  the  defendants,  in  consideration  thereof,  after- 
wards, viz.,  on  or  about  the  1st  day  of  March,  1803,  at  said 
Hartford,  upon  themselves  assumed,  and  to  the  plaintiffs  prom- 
ised to  pay  to  them  the  said  sum  of  nine  hundred  and  forty-five 
dollars,  and  said  interest  thereon,  and  the  aforesaid  charges  and 
expense,  within  a  reasonable  time  afterwards,  when  they  should 
be  thereto  required.     But  the  defendants,  and  each  of  them, 
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their  assumption  and  promise  aforesaid  not  regarding,  have 
never  paid  to  the  plaintiffs  or  either  of  them  the  aforesaid  sum 
of  nine  hundred  and  forty-five  dollars,  and  the  interest  thereon, 
and  said  charges  and  expense,  or  any  part  thereof,  though  they 
have  been  often  by  the  plaintiifs  thereto  required,  and  though  a 
reasonable  time  for  that  purpose  hath  long  since  elapsed."  The 
damages  were  laid  at  three  thousand  dollars. 

The  defendants  pleaded  in  abatement  that  Erastus  Gay, 
named  in  the  plaintiff's  declaration,  who  made  and  executed  the 
note  on  which,  etc.,  was  at  the  time  he  executed  said  note,  and 
ever  since  has  been,  an  inhabitant  of  Farmington,  in  the  district 
of  Connecticut,  and  the  note  was  executed  at  Hartford  in  said 
district;  and  that  said  Gleason  &  Cowles,  the  defendants  to 
whom  said  note  was  made  payable,  were  at  the  time  of  making 
said  note,  and  ever  since  have  been,  inhabitants  of  said  district 
of  Connecticut  and  there  residing ;  and  at  the  time  of  indorsing 
their  names  on  the  back  of  said  note,  the  defendants  were,  and 
ever  since  have  been,  inhabitants  of  said  district  of  Connecticut, 
and  there  residing ;  and  that  the  defendants  indorsed  their  names 
on  said  note  at  ^^^  said  Hartford,  and  there  delivered  said  note 
to  Peleg  Sanford,  then  of  said  Hartford,  since  deceased,  and 
thereby  assigned  said  note  to  said  Sanford.  The  plea  concluded 
by  alleging  that  this  court  had  not  jurisdiction  of  this  action, 
and  praying  judgment  that  it  should  be  dismissed. 

To  this  plea  there  was  a  demurrer  and  joinder  in  de- 
murrer. 

Goodrich  and  Griswold,  in  support  of  the  plea,  relied  upon 
the  following  clause  of  the  11th  section  of  the  act  to  establish 
the  judicial  courts  of  the  United  States :  "  Nor  shall  any  district 
or  circuit  court  have  cognizance  of  any  suit  to  recover  the  con- 
tents of  any  promissory  note,  or  other  chose  in  action  in  favor 
of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange."  (Stats.  U.  S. 
V.  1,  pp.  55,  66 ;  Swift's  ed.)  It  appears  from  the  declaration 
that  the  note  which  is  the  foundation  of  this  suit  was  made  in 
Connecticut,  and  that  the  maker  and  payees  belonged  to  Con- 
necticut. If  this  note  had  not  been  assigned,  it  is  clear  that  no 
suit  could  have  been  brought  to  recover  its  contents  before  this 
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court.     The  restrictive  clause  of  the  act,  therefore,  is  applicable 
to  this  case,  and  is  decisive  against  the  jurisdiction. 

Daggett  and  JE.  Perkins,  contra. 

The  plaintiffs  in  this  case  are  citizens  of  'New  York,  the 
defendants  of  Connecticut.  This  court  has  jurisdiction  unless 
the  defendants  can  bring  their  case  within  the  restrictive  clause 
of  the  11th  section  of  the  judiciary  act.  The  limitation  of  the 
general  jurisdiction  of  the  court  is  to  be  construed  strictly.  But 
that  clause  is  not  applicable,  either  in  its  letter  or  spirit,  to  this 
case.  The  suit  ^"^  is  not  brought  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action. 

In  the  first  place  the  declaration  states  expressly  that  the 
writing  in  question  never  was  the  promissory  note  of  Erastus 
Gay.     It,  indeed,  purported  to  be,  but  in  truth  was  not. 

Edwakds,  J.  —  The  consideration  that  the  note  is  stated  not 
to  have  been  a  valid  one,  will  not  have  much  weight  with  the 
court. 

In  the  next  place,  if  the  note  had  been  genuine  and  valid, 
still  this  suit  might  be  sustained  in  this  court..  The  defendants, 
by  the  assignment,  entered  into  a  new  contract  with  the  plaint- 
iffs for  the  breach  of  which  the  present  action  is  brought,  not 
for  the  non-payment  of  the  note  by  the  maker.  The  contract 
between  the  maker  and  payee,  and  that  betw  jn  the  indorsor  and 
indorsee,  are  distinct  and  essentially  different,  To  the  latter  the 
restrictive  clause  of  the  act  does  not  extend. 

The  reason  of  the  law  is  that  where  a  man  enters  into  a  con- 
tract of  which  this  court  has  not  jurisdiction,  he  shall  not  after- 
wards be  subjected  to  its  jurisdiction  on  account  of  such  contract, 
by  the  acts  of  other  persons.  But  this  reason  is  applicable  only 
to  the  case  of  che  maker. 

But  it  may  be  said  that  if  the  plaintiffs  recover  in  this  case 
the  rule  of  damages  will  be  the  contents  of  the  note.  Admitting 
this,  it  does  not  follow  that  this  case  is  within  the  restrictive 
clause.  It  is  surely  too  much  to  say  that  the  clause  extends  to 
every  case  where  the  plaintiff,  if  he  prevails,  will  recover  the 
same  amount  with  the  contents  of  the  note.  Suppose  a  note 
executed  by  A.  to  B.,  both  citizens  of  Connecticut.     C,  a  citi- 
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zen  of  Massachusetts,  enters  into  a  contract  with  A.  by  the 
terms  f**^  of  which  he  is  to  pay  and  take  up  A.'s  note.  It  will 
not  be  contended  that  the  clause  in  question  would  deprive  the 
Circuit  Court  of  jurisdiction  over  this  contract;  and  yet  if  C. 
were  to  sue  upon  it  and  recover,  the  rule  of  damages  would  be 
the  contents  of  A.'s  note.  Or,  suppose  C.  in  the  case  put  should 
tortiously  take  the  note  from  B.,  and  B.  should  bring  trover  for 
it  and  recover;  the  rule  of  damages  would  be  the  amount  of  the 
note,  but  might  not  the  Circuit  Court  have  jurisdiction? 

But  we  deny  that  the  rule  of  damages  in  the  case  before  the 
court  will  be  the  contents  of  the  note  merely.  The  rule  of 
damages  will  be  the  damages  sustained  by  the  breach  of  the 
contract  implied  by  the  indorsement,  which  may  include  the 
expenses  of  protest,  of  a  suit  against  the  maker,  etc.  At  any 
rate  the  damages  are  not  necessarily  the  precise  amount  of  the 
note,  which  is  sufficient  for  our  purpose. 

2.  The  averments  in  the  plea  are  insufficient.  It  is  not 
alleged  that  the  original  parties  to  the  note  were  not  citizens  of 
different  States.  If  they  were  citizens  of  different  States,  then  a 
suit  might  have  been  prosecuted  in  this  court  before  any  assign- 
ment was  made,  and  of  course  the  statute  has  no  bearing  upon 
this  case. 

Again,  the  plea  is  defective,  as  it  does  not  show  what  court 
has  jurisdiction. 

Edwards,  J.  —  I  have  no  doubt  as  to  the  jurisdiction  of  the 
court  in  this  case ;  but  I  am  not  prepared  to  give  a  formal  opin- 
ion on  a  point  of  this  importance,  at  this  time.  My  opinion 
will  be  that  the  plea  in  abatement  is  insufficient.  It  appears  to 
me  that  the  argument  in  favor  of  the  jurisdiction  is  irresistible. 

On  a  subsequent  day  his  honor  delivered  an  elaborate  opinion 
on  this  point,  but  the  reporter  heard  only  '**'  a  part  of  it,  and 
was  not  at  that  time  in  a  situation  which  admitted  of  his  taking 
any  minutes. 

The  case  was  afterwards  continued  to  the  next  term  for  trial 
on  the  merits. 

Note.  Jiibisdiction — Citizenship  Essential  to. — It  ia  settled  by  the  declsiona 
that  in  an  action  by  an  indorsee  against  an  indorsoi  of  a  note  or  bill,  if  they  are 
citizens  of  different  States,  this  citizenship  is  sufficient  to  give  jurisdiction  though 
the  maker  and  payee  be  citizens  of  the  same  State.    (See  6'o^ee  t.  Planter^  Bk.  of 
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Term.  13  How.  183  j  Hvans  v.  Gee,  11  Peters,  80  j  Young  v.  Bryan,  6  Wheat.  146 ; 
Mottan  T,  Torrance,  9  Wheat.  537;  Campbell  v.  Jordan,  Hemp.  534;  tiaylor  v. 
Johnson,  5  McLean,  448;  Dennison  y.  Limed,  6  McLean,  496.) 


GEOEGE  CODWISE,  Jk.,  PETER  LUDLOW,  and 
JAMES  CODWISE  v.  CHAUNCEY  GLEASON,  ELI- 
JAH COWLES,  JONATHAN  COWLES,  GAD 
COWLES,  SETH  COWLES,  and  MARTIN  COWLES. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1808.— 3  Day,  12.] 

PbomissobS  Note— LlABiLiTr  or  ImioBSOii. — Though  a  note  is  void  as  against 
the  maker,  it  may  be  good  against  an  indorsor,  in  favor  of  an  indorsee,  who 
took  it  relying  upon  tlie  indorsement.  The  contract  made  by  indorsement 
extends  io  all  future  indorsees,  even  where  notes  are  not  negotiable. 

Present,  the  Hon.  Beockholst  Livingston  and  Pieepont 
Edwaeds. 

This  case  was  argued  on  a  plea  in  abatement  at  the  last 
term ;  a  respondeas  ouster  was  ordered ;  and  the  case  continued  to 
this  term  for  trial  on  the  merits. 

The  declaration  having  been  already  stated  at  length,  it  may 
be  sufficient  to  refer  to  that  statement  (ante,  p.  3),  without 
repeating  it  here;  but  the  case  will  be  better  understood  by  a 
statement  of  the  following  facts,  in  addition  to  those  which 
appear  on  the  declaration :  — 

Erastus  Gay  made  a  contract  for  a  title  to  some  Georgia  lands 
with  Peleg  Sanford  and  another  person,  according  to  the  terms 
of  which  he  was  obliged  to  give  them  a  note  for  nine  hundred 
and  forty-iive  dollars,  f*"^  payable  at  the  Hartford  bank,  with  a 
good  indorsor.  To  comply  with  this  contract  Gay  induced 
Gleason  &  Cowles  to  indorse  the  note  in  'question,  and  after  it 
was  so  indorsed  he  delivered  it  to  Sanford.  It  was  then  sold  to 
Timothy  Burr,  but  without  any  indorsement;  and  by  him  it 
was  again  sold  to  Codwise,  Ludlow  &  Co.  for  goods,  and  with- 
out any  indorsement  by  Burr.  It  was  afterwards  indorsed  by 
Codwise,  Ludlow  &  Co.  and  sent  to  John  Dodd  of  Hartford  for 
collection,  and  by  him  indorsed  and  lodged  in  the  bank.  As  it 
was  not  paid  when  it  became  due,  demand  was  made  of  Burr  as 
well  as  of  Gay,  and  Gleason  «S;  Cowles.    After  the  note  was 
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taken  from  the  bank,  the  names  of  Codwise,  Ludlow  &  Co. 
were  erased,  they  having  been  entered,merely  for  the  purpose  of 
collection.  The  suit  in  the  name  of  Gleason  &  Cowles  against 
Gay  failed  on  the  ground  of  fraud,  and  consequently  of  want  of 
consideration  in  the  contract  to  comply  with  which  the  note  was 
given.  An  action  was  then  brought  against  Burr  by  Codwise, 
Ludlow  &  Co.,  in  Avhich  they  claimed  to  recover  of  him  as  hav- 
ing sold,  and  thus  become  responsible  for  the  note.  His  defense 
was  that  though  he  sold,  he  did  not  warrant  the  note,  but  that  it 
was  received  by  the  plaintiffs  entirely  at  their  own  risk.  That 
suit  also  failed,  and  the  present  action  was  immediately  com- 
menced. 

On  the  trial,  after  all  the  material  facts  alleged  had  been 
either  admitted  or  proved,  the  counsel  for  the  defendants  oifered 
evidence  to  prove,  first,  that  this  indorsement  was  not  intended 
to  give  a  general  credit  to  the  note;  and  aecondly,  that  the 
plaintiffs  were,  in  reality,  remote  indorsees. 

Daggett,  for  the  plaintiffs,  objected  to  the  testimony. 

This  indorsement  by  Gleason  &  Cowles  needs  no  explanation. 
It  admits  of  none.  No  evidence  as  to  the  intention  ^'^*^  of  the 
parties  can  alter  the  legal  nature  of  the  instrument.  This  note 
appears  to  have  been  sent  into  the  world  under  the  sanction  of 
the  names  of  Gleason  &  Cowles,  So  merchants  would  univer- 
sally understand  it,  and  so  courts  will  consider  it. 

LmNGSTON,  J. — Evidence  that  Gleason  &  CoAvles  indorsed 
the  note  and  gave  it  back  to  Gay,  in  order  to  give  him  credit ; 
and  that  they  never  negotiated  it  may  have  some  important 
bearing  on  the  case.  Perhaps  the  same  fraud  which  procured 
the  note  to  be  given  was  used  in  obtaining  the  indorsement; 
and  if  so  it  may  be  properly  laid  before  the  jury.  The  evidence 
may,  therefore,  be  heard. 

In  the  argument  of  the  case,  Ingersoll  and  Oriswold,  for  the 
defendants,  contended:  — 

1.  The  plaintiffs  cannot  recover  because  the  note  has  been 
decided  by  a  competent  tribunal  to  be  void.  The  indorsement 
mtist  of  course  be  void.     The  indorsement  is  in  the  nature  of 
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security,  and  where  notes  are  not  negotiable  it  can  be  viewed  in 
no  other  light.  It  is  th^  same  thing,  then,  as  if  Gleason  & 
Cowles  had  signed  this  note  with  Gay,  as  his  sureties.  And  it 
must  be  acknowledged  that  a  surety  cannot  be  holden  when  the 
obligation  of  his  principal  is  void. 

2.  From  the  testimony  which  has.  been  let  in,  it  appears  that 
the  plaintiffs  are  remote  indorsees,  and  the  defendants  never 
indorsed  the  note  to  them.  There  is  no  privity  of  contract 
between  the  plaintiffs  and  defendants.  To  decide  that  upon 
these  facts  the  defendants  are  liable  to  the  plaintiffs  would  be 
giving  to  an  indorsement  all  the  efficacy  which  it  has  where 
notes  are  negotiable.  On  this  principle,  an  indorsor  can  alter 
the  nature  of  an  instrument,  ^^^^  and  make  that  negotiable 
which  was  not  so  in  its  creation,  which  is  absurd. 

Daggdt,  for  the  plaintiffs. 

1.  The  contract  of  the  indorsor  is,  in  every  case,  that  the  sum 
contained  in  the  note  shall  be  paid  when  due,  and  for  his  pay- 
ment he  pledges  himself  to  be  responsible.  It  makes  no  differ- 
ence whether  the  note  is  not  paid  by  the  maker  because  he  is 
unable,  or  because  the  instrument  is  void,  or  on  account  of  any 
other  impediment  in  the  way  of  collection.  Let  the  cause  of 
failure  of  payment  be  what  it  may,  the  indorsor  is  liable.  If 
the  note  is  forged  the  indorsor  is  still  holden ;  and  in  a  suit 
against  an  indorsor  it  is  not  necessary  to  prove  the  handwriting 
of  the  maker. 

2.  Nor  is  the  contract  made  with  the  next  indorsee  only.  It 
extends  to  all  future  indorsees.  An  indorsement  in  blank  is  a 
letter  of  credit  to  the  whole  world ;  and  every  man  who  trusts 
to  it  can  recover  of  the  indorsor.  This  principle  is  clearly  illus- 
trated and  supported  by  the  case  of  Bussel  v.  Langstaffe,  Doug. 
614,  where  Lord  Mansfield  declared  that  the  defendant,  by 
indorsing  blank  copper-plate  checks,  gave  a  letter  of  credit  for 
an  indefinite  sum ;  and  that  it  did  not  lie  in  his  mouth  to  say 
the  indorsements  were  not  regular.  Indeed,  this  is  a  direct 
authority  to  both  points,  for  it  not  only  decides  the  general  lia- 
bility of  indorsors  on  account  of  having  given  their  names  to  the 
world,  but  declares  further  that  the  indorsor  is  holden  though 
the  paper  indorsed  was,  at  the  time,  a  mere  nullity. 
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Livingston,  J.,  directed  the  jury  that  as  to  the  first  point, 
though  he  had  had  doubts,  they  were  almost  entirely  removed. 
If  a  note  were  forged,  the  indorsement  would  bind  the  man  who 
made  it. 

f**'  The  second  point  he  declared  not  to  have  altered  the 
decision  of  the  case  from  what  it  would  have  been,  if  the  plaint- 
il&  were  the  only  indorsees,  and  the  defendants  the  only  persons 
through  whose  hands  the  note  had  passed.  Gleason  &  Cowles 
gave  the  weight  of  their  names  to  the  world,  and  must  be 
responsible  to  every  man  who  trusts  to  the  note  relying  on  their 
credit,  as  every  subsequent  indorsee  must  be  supposed  to  do, 
from  the  nature  of  the  transaction.  The  case  is,  therefore, 
clearly  with  the  plaintiffs  on  both  points. 

A  verdict  was  accordingly  found  for  plaintiffs  to  recover 
$1,599.20  damages. 


HON.  PIEEPONT  EDWARDS  v.   JOHN  NICHOLS. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1808.— 3  Day,  16.] 

Book  Accotott  —  Assumpsit  fob — Parties  as  Witnesses  in.  —  Assumpsit  will 
lie  for  articles  or  services  commonly  charged  on  book.  The  declaration  may  be 
for  labor  and  services  performed  generally.  In  such  action  the  parties  cannot 
be  permitted  to  testify. 

Citizenship  —  How  A.lleged.  — If  a  party  is  described  as  a  citizen  of  the  district  of 
New  York,  he  is  sufficiently  described  as  a  citizen  of  the  State  of  New  York. 

This  was  an  action  of  indebitatus  assumpsit. 

In  the  writ  the  plaintiff  was  described  as  "  of  the  city,  county, 
and  district  of  New  York,  a  citizen  of  said  district,"  and  the 
defendant  as  "  of  Waterbury,  in  the  county  of  New  Haven,  and 
district  of  Connecticut,  a  citizen  of  said  district." 

The  first  count  of  the  declaration  alleged  "that  on  the  30th 
day  of  June  last  past,  at  New  Haven,  in  said  district  of  Con- 
necticut, he  the  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  seven  hundred  dollars,  for  divers  labors  and  services 
before  that  time  done  and  performed  by  the  plaintiff  for  the 
defendant  at  his,  the  defendant's,  special  instance  and  request; 
and  the  defendant,  at  said  New  Haven,  immediately  afterwards, 
viz.,  on  the  30th  day  of  June  last  past,  in  consideration  of 
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f '  being  indebted  to  tlie  plaintiff  as  aforesaid,  assumed  upon 
himself,  and  to  the  plaintiff  faithfully  promised  to  pay  to  him 
the  aforesaid  sum  of  seven  hundred  dollars^  in  a  reasonable  time 
thereafter,  when  thereto  requested  by  the  plaintiff." 

The  second  count  stated  a  quantum  meruit  for  seven  hundred 
dollars,  for  labors  done  and  services  performed. 

The  third  count  claimed  five  hundred  dollars  for  so  much 
money  laid  out,  disbursed,  and  expended  by  the  plaintiff  for  the 
use  of  the  defendant,  and  at  the  defendant's  special  instance  and 
request. 

The  fourth  count  was  as  follows :  "Also  for  that  at  New  Haven 
aforesaid,  on  the  30th  day  of  June  last  past,  in  consideration 
that  the  plaintiff  had  before  that  time,  at  the  special  instance  and 
request  of  the  defendant,  done  and  performed  divers  labors  and 
services  for  one  Samuel  C.  Alcox  of  Wolcott,  in  the  county  of 
New  Haven,  he,  the  defendant,  at  said  New  Haven,  on  or  about 
said  30th  day  of  June,  1805,  assumed  upon  himself  and  to  the 
plaintiff  faithfully  promised  to  pay  him  therefor,  as  much  as 
said  services  rendered  and  performed  as  aforesaid  were  reason- 
ably worth ;  and  the  plaintiff  further  avers  that  said  services  so 
rendered  and  performed  were  reasonably  worth  the  sum  of  sixty 
dollars." 

The  fifth  count  alleged  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  fifty  dollars,  for  services  before  that  time 
rendered  to  Alcox  by  the  plaintiff,  at  the  special  instance  and 
request  of  the  defendant,  and  that  being  so  indebted  he  promised 
etc. 

The  sixth  count  was  for  fifty  dollars  in  money,  laid  out  by 
the  plaintiff  for  the  use  of  Alcox,  at  the  special  instance  and 
request  of  the  defendant. 

f**^  The  common  averments  were  inserted  at  the  close. 

Plea,  non  assumpsit. 

When  this  case  came  on  for  trial  the  counsal  for  the  defendant 
moved  for  a  continuance  of  the  case  until  the  next  term  of  the 
court,  on  account  of  the  sickness  of  the  defendant,  who  was  then 
in  the  State  of  New  York,  and  unable,  as  was  stated,  to  attend 
the  trial. 

Livingston,  J.— You  must  be  sensible  that  the  sickness  of 
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a  party,  or  his  inability  to  attend  the  trial,  is  no  legal  cause  for 
a  continuance. 

IngersoU  and  Staples,  for  the  defendant,  stated  that  Nichols 
was  a  competent  witness  in  this  case ;  that  they  wanted  his  tes- 
timony, and  on  that  ground  moved  for  a  continuance.  They 
insisted  that  though  this  action  is  assumpsit  in  form,  it  still 
comes  within  the  meaning  of  our  statute,  which  permits  the 
party  to  testify  in  book-debt  actions.  The  words  of  the  statute 
are  "  that  in  all  actions  on  book  debts  that  shall  be  tried  by  a 
jury,  the  jury  shall  well  weigh  and  consider  the  credit  of  the 
parties  or  any  other  persons  interested,"  etc.  (1  Stat.  Conn.  tit. 
25,  c.  1,  §  2.)  This  action  is  brought  for  charges  made  on  book, 
and  ordinarily  sued  for  in  the  form  of  action  described  in  our 
statutes  as  book-debt  actions ;  but  whether  sued  for  in  this  form 
or  not,  the  same  rule  of  evidence  must  be  adhered  to  in  order  to 
satisfy  the  meaning  of  the  statute. 

They  also  urged  that  the  Statute  of  Limitations  of  book  debts 
had  been  construed  to  extend  to  actions  of  assumpsit.  But  the 
words  of  this  statute,  "that  all  such  book  debts  as  are  now  out^ 
standing,"  etc.,  can  with  no  more  propriety  be  extended  to  such 
actions  than  the  words  of  the  other  statute. 

t**^  Daggett  and  Bristol,  for  the  plaintiff. 

The  privilege  allowed  by  our  statute  that  the  parties  should 
be  permitted  to  testify  in  their  own  case  is  mutual ;  and  it  is 
confined  to  the  action  denominated  book  debt.  The  practice 
adopted  in  our  State  courts  has  never  extended  the  privilege  to 
any  other  form  of  action.  It  was  a  fundamental  principle  of 
common  law  that  no  man  should  testify  in  his  own  case ;  and 
the  statute  which  gives  the  privilege  in  question,  being  in 
derogation  of  the  common  law,  is  not  to  be  extended  by  con- 
struction. This  is  true  in  all  cases,  but  ought  to  be  inviolably 
adhered  to  when  the  principle  of  common  law  invaded  by  a 
statute  is  a  rule  of  evidence  so  important  as  the  one  under 
consideration. 

It  has  been  said  that  the  Statute  of  Limitations  regarding  book 
debts  is  applicable  to  actions  of  assumpsit,  and  has  been  so 
applied.     This  is  true  where  the  action  of  assumpsit  is  brought 
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to  recover  the  value  of  articles  or  services  commonly  charged  on 
book.  But  this  depends  on  the  phraseology  of  the  Statute  of 
Limitations  which  declares,  with  certain  exceptions,  "that  all 
book  debts  shall  not  be  recoverable  after  six  years."  (1  Stat. 
Conn.  tit.  25,  c.  2.)  The  limitation,  therefore,  applies  to  the 
subject-matter  of  this  action,  and  the  statute  substantially 
declares  that  whatever  may  be  the  remedy  or  the  form  of  action 
adopted  for  the  purpose,  still  no  book  debt  shall  be  recovered 
after  six  years.  But  the  statute  authorizing  courts  to  receive  the 
testimony  of  the  party  himself,  gives  the  privilege  only  in  the 
particular  form  of  action  which  we  call  book  debt. 

Livingston,  J. — If  Nichols  were  present,  he  could  not  tes- 
tify in  this  case  under  your  statute ;  there  is  no  reason,  therefore, 
for  the  continuance  of  the  case. 

r»o]  ipjjg  jjg^^  jjjjy  ^jjg  gg^gg  game  on  for  trial.  As  it  was  con- 
ceded by  the  counsel  for  the  plaintiff  that  the  demand  in  question 
was  for  services  performed  as  an  attorney  and  counsellor  at  law, 
and  for  disbursements  in  several  cases  in  which  he  had  been  thus 
employed,  IngersoU  and  Staples  urged  an  objection  to  the 
admission  of  any  testimony  to  support  the  declaration,  for  the 
following  reasons :  — 

1.  An  action  of  assumpsit  will  not  lie  to  recover  the  value  of 
such  articles  delivered  or  such  services  performed  as  are  the 
proper  subject  of  charge  on  book.  The  remedy  in  such  cases  is 
by  action  of  book  debt,  and  by  that  only.  This  remedy  has 
grown  up  with  the  State  of  Connecticut,  and  has  had  an  import- 
ant influence  upon  our  modes  and  habits  of  business.  All 
persons  taking  it  for  an  established  position  that  they  can 
support  their  charges  by  their  own  testimony,  have  become 
negligent  of  procuring  and  preserving  other  evidence.  It  must 
be  very  pernicious  to  this  community,  therefore,  that  this  ancient 
privilege  and  one  so  much  relied  upon  should  be  taken  away  at 
the  choice  of  one  party,  who  must  be  supposed  to  know  his 
advantages,  and  that  the  other  party  should  be  obliged  to  defend 
himself,  deprived  of  the  accustomed  mode  of  substantiating  his 
charges  and  payments.  It  is,  in  short,  no  less  than  taking  from 
parties  that  testimony  to  which,  from  long  and  perhaps  universal 
usage,  they  think  themselves  entitled. 
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Besides,  in  our  action  of  book  debt  the  defendant  has  the 
opportunity  of  setting  off  all  his  charges  against  those  of  the 
plaintiff,  and  if  they  exceed  the  plaintiff's,  of  recovering  his  bal- 
ance and  costs.  (1  Stat.  Conn.  tit.  25,  c.  1,  §  3.)  This  is  cer- 
tainly a  very  beneficial  provision,  both  as  it  prevents  litigation 
and  expense,  and  as  it  is  a  security  that  one  party  shall  not  gain 
an  undue  advantage  over  the  other.  Such  a  provision  ought 
not  to  be  defeated,  nor  are  the  forms  of  action  by  which  it  is 
secured  to  be  rashly  invaded. 

[ai]  2_  The  declaration  is  too  general.  It  ought  to  have 
stated,  particularly,  the  labor  done  and  services  performed  in 
order  that  the  defendant  may  come  prepared  to  repel  the  claim. 
Here  it  is  not  even  hinted  in  what  capacity  or  character  the 
plaintiff  acted  while  performing  these  services,  nor  is  the  nature 
of  the  services  at  all  mentioned.  Our  courts  have  decided  that 
indebitatus  assumpsit  shall  not  be  supported  by  a  general  promise 
to  pay  the  plaintiff  all  the  defendant  owed  him.  The  promise 
must  have  a  particular  reference  to  the  very  debt  sued  for,  and 
must  not  be  capable  of  an  application  to  other  debts.  The 
plaintiff  does  not  offer  to  prove  any  promise  to  pay  the  particu- 
lar items,  but  only  a  general  acknowledgment  of  the  debt. 
Indeed,  if  he  did  offer  particular  testimony,  it  could  not  be  gone 
into  on  the  general  counts. 

3.  The  counts  which  declare  upon  the  services  performed  for 
Alcox,  and  the  moneys  paid  to  him,  are  within  the  statute  of 
frauds  and  perjuries,  as  the  promise  of  the  defendant  is  an 
engagement  to  pay  the  debt  of  another.  It  is  admitted  that  in 
one  of  these  counts  the  allegations  are  made  with  sufficient 
particularity. 

Daggett  and  Bristol,  for  the  plaintiff. 

1.  On  the  same  principles  that  the  oath  of  the  party  has  not 
been  allowed  in  this  case,  the  action  of  book  debt  itself,  being  an 
anomaly  in  our  law,  ought  not  to  be  extended  by  construction ; 
much  less  ought  it  to  be  so  construed  as  to  defeat  the  remedies 
afforded  by  the  common  law.  The  statute  respecting  book  debts 
has  not  prohibited  a  resort  to  the  common  law  remedy  in  all 
proper  cases,  and  consequently  all  other  modes  of  redress  remain 
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the  same  as  they  were  before  that  statute.  A  statute  giving  a 
new  remedy  does  not  take  away  a  remedy  furnished  by  the 
common  law,  unless  it  be  expressly  taken  away ;  but  in  all  such 
cases  the  statute  and  common  f**^  law  remedies  are  concurrent. 
Thus,  it  was  never  imagined  that  the  statute  giving  threefold 
damages  for  cutting  trees  on  another's  land  (1  Stat.  Conn.  tit. 
165,  c.  1,  §  1)  had  abolished  the  remedy  by  trespass  at  the  com- 
mon law.  But  the  statute  regulating  book  debts  does  not 
profess  to  give  the  form  of  action ;  it  merely  regulates  the  action 
by  allowing  the  parties  to  testify,  and  enabling  the  defendant  to 
recover  if  the  balance  is  in  his  favor.  It  is  probable  the  form 
of  book  debt  had  been  adopted  in  practice  long  before  the  statute 
was  made. 

Nor  are  we  to  forget  that  this  action  is  in  derogation  of  the 
common  law,  and  a  direct  invasion  of  the  established  rules  of 
evidence. 

As  to  the  objection  that  the  defendant  is  deprived  of  his  oath, 
it  may  be  answered  that  the  plaintiff  is  deprived  of  the  same 
advantage,  and  it  is  as  likely  to  be  an  inconvenience  to  him  as 
to  the  other  party ;  and  as  he  pursues  a  common  law  remedy,  he 
must  establish  his  claim  by  common  law  proof. 

This  objection,  in  a  more  specious  form,  was  originally  made 
to  all  actions  of  assumpsit  where  debt  on  simple  contract  might 
be  brought  at  the  common  law.  The  reason  then  assigned  was 
that  this  action  took  away  the  defendant's  wager  of  law,  and 
thus  bereaved  him  of  the  benefit  which  the  law  gave  liim.  (4 
Co.  Eep.  92.)  Yet  the  court  held  in  Slade's  case  that  assumpsit 
was  a  proper  remedy  though  it  deprived  the  defendant  of  his 
wager  of  law. 

2.  It  was  unnecessary  to  state  with  more  particularity  the 
services  performed.  If  the  plaintiff  is  able  to  show  that  any 
services  which  could  come  under  these  allegations  have  been 
performed  by  him  for  the  defendant,  he,  on  the  t**]  other  hand, 
must  come  prepared  to  show  that  these  services  have  been  paid 
for  or  discharged,  or  that  some  good  and  legal  reason  exists  why 
they  should  not  be  remunerated.  If  anything  further  than  this 
general  averment  is  required,  how  particular  mtist  the  plaintifi. 
be?  Must  he  show  the  days,  houjrs,  and  minutes  he  has  been 
employed,  or  must  he  state  the  number  of  cases  in  which  he  was 
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retained,  the  several  terms  which  intervened,  the  consultations 
had  or  arguments  made?  This  would  swell  the  record  to  an 
insupportable  and  endless  prolixity.  Neither  precedent  nor 
authority  can  be  cited  in  support  of  the  doctrine  advanced.  No 
cases  in  this  State  can  be  cited  where  great  particularity  has 
been  held  to  be  necessary.  It  is  the  constant  course  of  practice 
here  to  make  general  averments  as  in  the  present  case.  In 
England,  and  by  the  Supreme  Court  of  errors  in  this  State, 
actions  precisely  like  this  have  been  held  maintainable- 
It  may  be  well  to  observe  here,  since  the  action  of  book  debt 
is  so  zealously  advocated  by  the  counsel  for  the  defendant,  that 
no  form  of  action  used  in  our  courts  of  justice  is  more  general 
than  that  of  book  debt;  nor  is  it  possible  to  conceive  of 
any  form  more  general.  It  simply  demands  that  the  defend- 
ant render  to  the  plaintiff  such  a  sum,  which  he  owes  by 
book. 

But  lest  any  inconvenience  should  result  to  the  defendant,  or 
he  should  be  taken  by  surprise,  the  court  may  order  the  plaintiff 
to  furnish  him  seasonably  with  oyer  of  his  account,  which  must 
be  a  more  accurate  specification  of  his  demand  than  any  declara- 
tion can  be  supposed  to  afford.  This  has  been  voluntarily  done 
in  the  present  case  for  more  than  eighteen  months. 

3.  The  counts  applicable  to  the  services  rendered,  and  the 
money  paid  to  Alcox,  allege  that  they  were  performed  at  the 
special  instance  and  request  of  the  defendant,  and  we  offer  to 
prove  that  request,  and  the  services  performed  '**'  in  consequence 
of  it.  The  undertaking  of  Nichols,  then,  is  an  original  under- 
taking to  pay  for  those  services,  and  not  collateral  to  any 
contract  or  obligation  of  Alcox. 

The  counsel  for  the  defendant,  in  reply,  commented  upon  the 
words  of  the  statute,  "  in  all  acts  on  book  debts,"  which  seemed 
to  imply  that  different  actions  might  be  brought  for  articles  and 
services  commonly  charged  on  book.  Since,  however,  this  action 
has  been  decided  by  the  court  not  to  be  an  "  action  on  book,"  by 
the  exclusion  of  the  defendant's  oath,  no  evidence  ought  to  be 
admitted  to  substantiate  a  book-debt  claim. 

To  this  it  was  answered  by  the  counsel  for  the  plaintiff  that 
the  words  "  actions  on  book  debts,"  had  been  always  understood 
to  mean  the  same  as  "actions  o/book  debts." 
Bbtoi.  c.  C— 4. 
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Livingston,  J.,  after  requesting  to  hear  the  statute  read, 
observed : .  From  the  reading  of  the  statute  I  am  convinced  that 
this  action  is  well  brought,  and  that  assumpsit  and  the  book- 
debt  action  are  concurrent  remedies. 

As  to  the  legality  of  permitting  parties  to  testify  in  the  action 
of  assumpsit,  on  the  ground  that  it  is  an  action  on  book,  I  have 
doubts  with  respect  to  the  correctness  of  my  decision  yesterday. 
I  am  far  from  certain  that  the  party  ought  to  be  excluded,  and 
I  hope  that  no  inconvenience  wUl  result  to  the  defendant  in  this 
case  from  the  decision. 

I  think  the  objection  that  the  declaration  is  too  general  can- 
not prevail.  In  the  English  practice  and  our  own,  declarations 
as  indefinite  as  this  may  be  found,  though  it  is  usual  to  declare 
for  services  rendered  as  an  attorney,  physician,  mechanic,  etc. 
Very  little  particularity  is  demanded  in  assumpsit,  except  in  the 
count  for  money  had  '**'  and  received,  where  more  exactness  and 
precision  is  required.  This  is  open  for  discussion,  however,  in 
a  future  stage  of  the  case. 

The  evidence  was  admitted,  and  the  jury  found  a  verdict  for 
the  plaintiff  for  the  amount  of  his  account. 

Upon  a  motion  in  arrest. 

Iingeraoll  and  Staples  took  two  exceptions. 

1.  The  declaration  is  too  general.  The  same  arguments  were 
relied  on  to  support  this  position  that  have  been  stated  in  the 
objection  to  the  testimony. 

2.  It  does  not  appear  by  the  record  that  the  plaintiff  is  a 
citizen  of  the  State  of  New  York,  or  the  defendant  a  citizen  of 
the  State  of  Connecticut.  That  this  should  appear  is  absolutely 
necessary;  and  this  court  has,  without  motion,  ordered  a  case  to 
be  erased  from  the  docket  on  discovering  that  the  parties  did  not 
appear  to  be  citizens  of  different  States. 

Daggett  and  Bristol,  contra. 

The  first  exception  comes  too  late  after  verdict,  when  every 
promise  alleged  in  the  declaration  is  taken  to  be  an  express 
promise,  or  even  a  promise  in  writing,  if  necessary  to  sustain  the 
verdict. 
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But  an  allegation  of  work  and  labor  generally,  without  set- 
ting out  what  sort  of  labor,  or  in  what  manner  it  was  performed, 
is  good  and  agreeable  to  numerous  precedents  in  the  books  of 
forms.  Some  doubt  was  formerly  entertained  on  this  point,  but 
the  question  has  been  long  since  put  at  rest.  (Carthew,  276 ; 
1  Vent.  44;  Sid.  425.)  The  best  pleaders  have  latterly 
adopted  '*®^  this  mode,  as  the  plaintiiF  would  be  restricted  in  his 
proof  if  the  declaration  were  more  special. 

2.  The  plaintiff  and  defendant  are  well  described  as  citizens 
of  the  States  of  New  York  and  Connecticut.  The  plaintiff  is 
alleged  to  be  a  citizen  of  the  district  of  New  York,  and  the 
defendant  a  citizen  of  the  district  of  Connecticut.  By  the  act  of 
Congress  to  establish  the  judicial  courts  of  the  United  States, 
vol.  1  U.  S.  Laws,  48,  the  United  States  are  divided  into  dis- 
tricts ;  and  the  States  of  New  York  and  Connecticut  are  respect- 
ively constituted  districts  of  the  same  name.  The  same  terri- 
torial limits,  as  well  as  the  same  body  politic  are,  therefore, 
described  by  the  terms  district  of  Connecticut,  as  if  the  word 
"State"  had  been  used.  The  district  and  State  of  Connecticut 
are  synonymous  and  co-extensive,  and  the  parties  are  described  as 
citizens  of  the  States  of  New  York  and  Connecticut,  by  language 
perfectly  definite  and  certain. 

LiyiNGSTON,  J.,  overruled  the  motion  in  arrest,  and  ordered 
judgment  to  be  entered. 


EHINELANDSE  HAETSHORNE  et  al.  v.  PELEG  P. 
SANFORD   ET  AL. 

[U.  S.  Circuit  Court,  District  of  Conneoticnt,  1808.  —  3  Day,  279.] 

GuABDiAH  —  Motion  fok  Appointment  of. — A  motion  for  the  appointment  of  a 
guardian  to  an  infant  party  must  be  in  writing,  and  must  state  the  name  of  the 
person  proposed,  and  his  consent  to  he  appointed. 

Present,  Hon.  Beockholst  Livingston,  Associate  Justice 
of  the  Supreme  Court  of  the  United  States,  and  Hon.  Pieepont 
Edwaeds,  District  Judge  for  the  District  of  Connecticut. 
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Bristol  moved  ore  tenus  for  the  appointment  of  a  guardian  to 
Peleg  P.  Sanford,  one  of  the  defendants,  who  was  a  minor. 

Livingston,  J. — This  motion  is  too  loose.  Whenever  there 
is  an  application  for  the  appointment  of  a  guardian,  even  pro 
hoc  mae,  it  must  be  by  a  petition  in  writing,  therein  naming  the 
person  proposed,  and  stating  his  consent  to  be  appointed. 

Motion  denied. 


NATHAN  SMITH  v.  JACOB  BAEKER. 

[tJ.  S.  Circuit  Court,  District  of  Oonneoticnt,  1808.  —  3  Day,  280.] 

Apwdatot  fob  ContinuAhce— ExTBmsio  Evidence  not  Admissible  to  Explaiit. 
—All  affidavit  in  support  of  a  motion  to  put  off  a  cause  for  the  absence  of  a 
witness  cannot  be  explained  by  matters  extrinsic, 

Ooddard,  in  support  of  a  motion  for  a  continuance  of  this 
cause,  read  an  aifidavit  of  the  absence  of  a  witness- 

Daggett,  contra,  contended  that  there  had  beeu  negligence  in 
procuring  the  attendance  of  the  witness. 

Goddard  was  about  to  make  some  remarks  in  explanation^ 
when  lie  was  interrupted  by 

Livingston,  J. — When  an  affidavit  is  relied  upon  the  court 
will  not  go  out  of  it.  I  shall,  therefore,  decline  hearing  any 
we  tenus  explanation. 

The  name  of  the  witness  must  always  be  disclosed  in  the  affi- 
davit unless  there  are  circumstances  to  show  that  the  party, 
without  any  fault  of  his,  was  unable  to  learn  his  name. 

Hereafter  when  a  cause  is  ready  for  trial  no  application  for  a 
continuance  will  be  successful  unless  upon  an  affidavit  conform- 
able to  the  English  practice.  His  honor  remarked  upon  the 
inconveniences  of  putting  off  a  cause  ready  for  trial  in  this  court, 
and  said  the  English  courts,  and  the  courts  in  those  States 
which  follow  the  English  practice,  were  growing  mote  strict 
upon  this  subject. 
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BENJAMIlSr    BISSELL    et    al    v.    ELIHU    HOETON. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1808.  —  3  Day,  281.] 

Citizenship — What  Constitdtes. — In  an  action  for  ejectment  of  lands  in  Con- 
necticut, of  which  tho  defendant  had  disseised  the  plaintiff  eighteen  months 
before,  and  continued  in  possession,  part  of  the  plaintiffs  were  described  as 
citizens  of  Vermont,  and  part  as  citizens  of  Connecticut,  and  the  defendant 
was  described  as  a  citizen  of  New  ¥ork,  dwelling  in  Connecticut,  Held,  that 
the  plaintiff  were  not  citizens  of  Vermont,  nor  the  defendant  a  citizen  of  Now 
York,  within  the  Constitution  and  laws  of  the  United  States,  and  that  the  cause, 
therefore,  was  not  within  the  jurisdiction  of  this  court. 

This  was  an  action  of  ejectment  for  lands  in  Hebron,  in 
the  State  of  Connecticut,  alleging  that  the  defendant  ousted  the 
plaintiffs  of  the  demanded  premises-  eighteen  months  before  the 
commencement  of  the  action,  and  had  ever  since  remained  in 
possession. 

Dana  and  Gilbert,  of  counsel  for  the  defendant,  moved  to 
erase  this  cause  from  the  docket  on  the  ground  that  from  the 
description  of  the  parties  it  did  not  appear  to  be  within  the  jur- 
isdiction of  the  court.  The  plaintiffs  Avere  described  thus: 
"Benjamin  BLssell,  late  of  Hebron,  in  the  county  of  Tolland, 
in  the  State  of  Connecticut,  now  of  Saint  Johnsbury,  in  the 
county  of  Caledonia,  in  the  State  of  Vermont,  a  citizen  of  the 
State  of  Vermont,  Abel  Bissell,  Hezekiah  Bissell,  Elijah  House, 
Francis  Norton,  John  Thompson  Peters  of  said  Hebron,  and 
Asa  Willey,  late  of  said  Hebron,  now  of  Ellington,  in  the  county 
of  Tolland  aforesaid,  citizens  of  the  State  of  Connecticut." 
The  defendant  was  described  as  follows:  "Elihu  Horton  of 
Greenfield,  in  the  county  of  Saratoga,  in  the  State  of  New  York, 
a  citizen  of  the  State  of  New  York,  now  dwelling  in  said  Heb- 
ron. To  support  the  jurisdiction  it  ought  to  appear  either  that 
the  plaintiffs  are  citizens  of  Vermont  and  the  defendant  a  citizen 
of  Connecticut,  or  that  the  plaintiffs  are  citizens  of  Connecticut 
and  the  defendant  a  citizen  of  New  York.  The  first  part  of  the 
alternative  is  not  true,  for  all  the  plaintiffs  except  one  are 
described  as  residing  in  Connecticut,  and  are  averred  to  be 
citizens  of  Connecticut.  The  second  part  of  the  alternative  is 
equally  groundless,  for  it  is  averred  that  the  defendant  is  now 
dwelling  in  Hebron,  in  this  State. 
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[28a]  J  y_  Peters,  contra,  insisted  that  as  the  defendant  was 
expressly  averred  to  be  a  citizen  of  New  York,  he  must  be  so 
considered,  notwithstanding  his  residence  in  Hebron  at  the  time 
of  commencing  the  suit.  He  might  be  transiently  dwelling 
there,  without  any  determination  to  remain  there  permanently. 
It  will  be  admitted  that  he  is  still  a  citizen  of  New  York,  unless 
he  has  become  a  citizen  of  Connecticut;  but  a  transient  residence 
here  will  not  make  him  such.  The  word  "citizens,"  within  the 
intent  and  meaning  of  the  Constitution  and  laws  of  the  United 
States,  in  regard  to  this  subject,  has  reference  to  such  persons 
only  as  have  the  rights  of  freemen,  and  are  eligible  to  civil 
offices,  within  the  district  where  they  dwell.  But  it  does  not 
appear  that  the  defendant  has  any  such  rights  and  qualifications 
in  this  State. 

Livingston,  J. — The  rights  of  suffi-age  and  eligibility  to 
office  are  of  no  weight  in  the  decision  of  this  point,  it  is  to  be 
determined  on  other  grounds. '  The  plaintiffs  are  partly  in  Ver- 
mont and  partly  in  Connecticut.  They  are  not,  therefore,  citi- 
zens of  Vermont  within  the  Constitution  and  laws  of  the  United 
States.  "With  regard  to  the  defendant  it  is  admitted  that  he 
now  resides  in  Connecticut,  and  has  resided  here  during  the  time 
in  which  he  has  been  in  possession  of  the  demanded  premises, 
which  clearly  evinces  a  determination  in  him  to  remain  here 
permanently. 

Per  Curiam. — Let  the  cause  be  erased  from  the  docket. 

Note.  Jukisdiction  —  Citizenship  Essential  to.  —  See  Piquet  v.  Swan,  S 
Mason,  49,  criticizing  case  in  text,  Case  of  Sewing  Machine  Gompanies,  18  Wall. 
580,  citing  the  same. 


UNITED  STATES  v.  JOSEPH  PORTER. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1808.— 3  Day,  283.] 

Evidence — Contkaot  in  Wbitino— How  Pkoved.  —  Where  a  party  states  u,  con- 
tract which  from  evidence  exhibited  on  the  trial  appears  to  have  been  in  writing, 
he  must  either  produce  it  or  show  that  it  is  not  in  his  power  to  produce  it ; 
otherwise,  no  proof  of  its  execution  or  contents  will  be  received. 

Indictment — MATEniAL  Allegations  in  must  be  Peoved.  —  An  allegation  in  an 
indictment  which  is  not  impertinent  or  foreign  to  the  cause  must  be  proved, 
though  H  prosecution  for  the  same  offense  might  be  supported  without  such 
allegation. 
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This  was  an  indictment  charging  "that  before,  on,  and 
ever  since  the  1st  day  of  February  last,  the  public  highway 
from  the  city  of  New  York,  on  the  road  through  Danbury, 
Litchfield,  and  Farmington,  and  from  thence  to  Hartford,  by 
force  of  the  several  acts  of  the  Congress  of  the  United  States 
relating  to  postoffices  and  post-roads  was  made,  and  still  is,  a 
post-road  designated  for  the  transportation  of  the  public  mails 
of  the  United  States ;  and  during  all  the  period  from  and  after 
the  1st  day  of  December,  in  the  year  1806,  until  the  1st  day 
of  April,  in  the  year  1807,  certain  persons  were,  in  virtue  of  the 
provision  of  the  said  several  acts  of  the  said  Congress  of  the 
United  States,  authorized,  employed,  and  bound  by  contracts 
lawfully  made  by  and  with  the  postmaster-general  of  the  United 
States,  to  transport  and  carry  the  said  public  mails  of  the  United 
States  from  the  said  city  of  New  York  to  the  city  of  Hartford, 
and  from  thence  back  to  said  city  of  New  York,  on  the  route 
through  Danbury,  Litchfield,  and  Farmington;  that  on  the 
31st  day  of  January  now  last  past,  in  a  certain  four-wheeled 
carriage  for  that  purpose  provided,  and  drawn  by  four 
horses,  they,  the  said  persons  so  as  aforesaid  by  the  said  post- 
master-general authorized  and  employed,  were,  in  compliance 
with  and  fulfillment  of  their  said  engagements,  transporting  a 
public  mail  of  the  United  States  from  the  city  of  New  York  to 
said  city  of  Hartford,  one  Isaac  Kellogg,  a  mail  carrier,  lawfully 
employed,  and  sworn  to  a  faithful  discharge  of  his  said  duty  as 
such,  as  the  laws  of  the  said  United  States  require,  then  having 
the  care  and  charge  of  the  said  mail,  carriage,  and  horses,  so  as 
aforesaid  used,  and  employed  in  the  transportation  of  said  public 
mail ;  that  at  Farmington  aforesaid,  on  the  31st  of  January  and 
1st  '***'  of  February  now  last  past,  Joseph  Porter  of  Farming- 
ton  aforesaid,  being  not  ignorant  of  but  well  knowing  all  the 
facts  hereinbefore  stated,  with  intent  unlawfully  and  wilfully  to 
obstruct,  retard,  hinder  and  stop  the  passage  of  said  public  mail 
of  the  United  States,  then  and  there,  with  force  and  arms,  did 
seize  and  stop  said  horses  and  carriage  in  which  said  mail  was 
then  deposited;  and  with  like  force  and  arms,  violence  and 
strong  hand,  did  seize  the  said  Isaac  Kellogg,  then  having  the 
care  and  charge  of  said  public  mail,  transported  as  aforesaid, 
and  then  in  the  act  of  driving  and  guiding  said  horses,  and 
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transporting  said  mail  in  the  public  highway,  and  on  said  post- 
road,  on  the  route  aforesaid ;  and  said  driver,  horses,  and  car- 
riage, with  said  public  mail,  did  stop  and  forcibly  drag  said 
mail  carrier  from  said  carriage,  and  then,  at  Farmington  afore- 
said, him,  the  said  mail  carrier,  with  said  public  mail  of  the 
United  States,  and  horses  and  carriage  used  in  transporting  the 
same,  did  knowingly  and  wilfully  obstruct,  stop,  and  detain  for 
a  long  time,  to  wit,  for  the  space  of  more  than  fifteen  hours ; 
contrary  to  the  form,  force,  and  effect  of  the  act  of  Congress  of 
the  United  States  in  such  case  made,  and  then  in  force,  entitled 
'  an  act  to  establish  the  postofBce  of  the  United  States.' "  (Stats. 
U.  S.  vol.  4,  p.  605.) 

The  District  Attorney  and  Woloott,  for  the  prosecution. 

Goodrich,  Daggett  and  Dwighi,  for  the  defendant. 

The  defendant  pleaded  not  guilty, . 

The  district  attorney  offered  a  witness  to  prove  the  contract 
with  the  postmaster-general  for  the  transportation  of  the  mail, 
stated  in  the  indictment.  He  was  sworn  and  was  about  to  tes- 
tify to  the  terms  of  the  contract,  when 

Livingston,  J.,  inquired  if  it  was  in  writing  ? 
The  witness  answered,  yes, 

t**'*J  Daggett,  for  the  defendant,  objected  to  any  parol  evidence 
of  this  contract,  insisting  that  the  writing  itself  ought  to  be  pro- 
duced. 

The  District  Attorney  said  it  was  in  the  hands  of  one  Ely  of 
New  York,  who  refused  to  give  it  up,  and  we  could  not  compel 
him  to  produce  it. 

Livingston,  J.,  said  Mr.  Attorney  had  shown  that  it  could 
be  produced ;  he  had  named  the  person  who  had  it,  and  stated 
where  he  lived.  Mr.  Attorney  ought  to  have  compelled  Ely  to 
attend  and  produce  the  contract.  Nothing  is  clearer  than  that 
proof  of  the  contents  of  a  writing  cannot  be  received,  unless  it 
be  shown  that  it  could  not  be  produced. 
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Per  Curiam. — The  evidence  offered  is  inadmissible. 

Wolcott,  for  the  prosecution.  "We  shall  take  this  ground,  that 
the  allegation  in  the  indictment  of  a  contract  with  the  post^ 
master-general  is  mere  surplusage,  and  consequently  that  no 
proof  of  it  is  necessary.  The  words  of  the  statute  are,  "that  if 
any  person  shall  knowingly  and  wilfully  obstruct  or  retard  the 
passage  of  the  mail,  or  of  any  driver  or  carrier,  or  of  any  horse 
or  carriage  carrying  the  same,  he  shall,  upon  conviction,  for 
every  such  offense,  pay  a  fine,"  etc.  (Section  3,  Stats.  U.  S. 
vol.  4,  p.  506.)  That  the  mail  should  be  carried  in  pursuance 
of  a  contract  with  the  postmaster-general  is  a  qualification  not 
found  in  the  statute.  The  mail  is,  in  fact,  carried  on  some  of 
the  most  important  routes  in  the  United  States,  without  any 
previous  contract.  It  is  so  carried  between  Baltimore  and 
Philadelphia,  and  between  the  city  of  Washington  and  New 
Orleans.  There  cannot  be  a  doubt  whether  if  the  mail  be 
obstructed  on  these  routes  the  penalty  shall  accrue.  If  we  prove 
all  that  is  necessary  to  subject  the  f®®*^  defendant,  there  must  be 
a  verdict  against  him  whether  other  matters  stated  in  the 
indictment  be  proved  or  not. 

Daggett,  in  reply.  This  allegation  is  not  impertinent  matter; 
it  is  in  no  sense  foreign  to  the  cause.  The  obstruction  contem- 
plated by  the  statute  is  of  a  mail  carried  by  the  direction  and 
under  the  authority  of  the  postmaster-general.  The  indictment 
sets  forth  the  manner  in  which  such  direction  was  given,  in 
which  such  authority  was  derived.  Now,  though  this  allegation 
be  more  particular  than  it  was  necessary  it  should  be,  yet  having 
been  made  it  must  be  proved.  This  is  the  rule  even  in  civil 
cases.  (Bristow  v.  Wright,  Doug.  665.)  It  applies  more  strictly 
in  criminal  cases. 

Edwards,  J.,  was  of  opinion  that  no  prosecution  for  obstruct- 
ing the  passage  of  the  mail  could  be  supported  without  showing 
a  written  contract  with  the  postmaster-general. 

Livingston,  J.,  inclined  to  think  that  an  indictment  might 
be  so  framed  as  to  subject  the  defendant  without  proof  of  a 
written  contract ;  yet  as  this  indictment  states  a  contract  which 
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is  not  impertinent  or  foreign  to  the  cause,  he  was  clearly  of 
opinion  that  it  ought  to  be  proved.  The  court  will  be  more 
strict,  he  added,  in  requiring  proof  of  the  matters  alleged  in  a 
criminal  than  in  a  civil  case. 

The  District  Attorney  rose  and  said  he  would  enter  a  noUe 
prosequi. 

Livingston,  J.,  observed  that  the  defendant  was  entitled  to 
a  verdict  of  acquittal  if  he  wished  it. 

The  defendant's  counsel  said  he  wished  for  a  verdict. 

[asT]  Livingston,  J.,  then  addressed  the  jury  thus :  No  evidence 
at  all  being  adduced  against  the  defendant,  it  will  be  your  duty, 
without  leaving  your  seats,  to  find  a  verdict  of  not  guilty. 

The  jury  immediately  found  a  verdict  accordingly. 

Note.  Isdictment,  Material  Allegations  is.  Must  be  Pboved.  —  See  State 
V.  Stehhins,  29  Conn.  471 ;  United  Utatcs  v.  Braum,  3  McLean,  23i ;  citing  case  in 
text  approvingly. 


TIMOTHY  LESTER  v.  FEEDERICK  STANLEY. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1808.  —  3  Day,  287.] 

Jdby — Sepaeation  afteh  Case  Submitted  akd  befobe  Vebdict. — If  the  jury 
separate  after  a  case  is  committed  to  them,  and  before  they  have  agreed  in  a 
verdict  and  afterwards  return  a  verdict,  it  will  be  set  aside. 

After  this  case  had  been  committed  to  the  jury,  and  they 
were  about  to  retire,  Livingston,  J.,  remarked  that  he  under- 
stood it  had  sometimes  been  the  practice  with  juries  in  this  State 
to  separ,ate  while  they  had  a  case  under  consideration.  The 
rule  of  the  common  law  requires  them  to  be  kept  together  until 
they  have  agreed  on  a  verdict;  and  on  looking  at  the  statute  we 
do  not  perceive  that  that  varies  it.  The  statute,  indeed,  appears 
to  have  been  made  in  affirmance  of  the  common  law.  The 
words  are  explicit :  "And  when  the  court  have  committed  any 
case  to  the  consideration  of  the  jury,  the  jury  shall  be  confined, 
under  the  custody  of  an  officer  appointed  by  the  court  until  they 
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are  agreed  on  a  verdict."  *      If  they  separate  before,  and  after- 
wards return  a  verdict,  it  will  be  set  aside. 

■*  Tit.  6,  oh.  1,  §  11,  This  clause  waa  passed  as  early,  at  least,  as  1702,  for  it 
appears  in  the  edition  of  the  statutes  published  that  year,  and  has  not  since  under- 
gone the  slightest  variation.  The  courts  for  many  years  afterwards  were  astute  to 
enforce  a  compliance  with  the  injunction  it  contains.  In  the  case  of  Cyprian  Nicolls 
Y.  Joseph  Whiling,  t***!  before  the  Superior  Court  in  Hartford  County,  September 
Term,  1711,  the  parties  having  been  heard  and  the  issue  committed  to  the  jury,  in  the 
evening  Bichard  Skinner,  a  constable  and  officer  of  the  court,  was  charged  to  go  out 
with  them  and  attend  them  under  this  confinement,  until  they  should  have  agreed 
on  their  verdict.  The  court  then  adjourned  until  the  next  morning,  when  the  officer 
came  into  court  and  gave  information  that  the  jury  on  the  preceding  evening,  before 
they  had  agreed  on  any  verdict,  broke  loose  from  their  confinement,  or  in  other 
words  went  out  of  the  room  to  whioli  he  had  conducted  them,  each  one  where  he 
pleased.  Upon  which  the  officer  was  ordered  to  command  their  attendance  in  court 
forthwith.  They  accordingly  appeared,  acknowledged  the  fact,  and  offered  their 
several  excuses.  Some  of  them  said  they  thought  it  their  duty  to  stay  until  they 
were  agreed,  and  were  willing  to  do  so,  but  their  fellows  left  them.  Others  alleged 
the  carelessness  of  the  officer  as  a  palliation  of  their  offense.  The  result  was  as 
follows,  which  I  choose  to  give  in  the  words  of  the  record :  — 

"The  court  having  considered  the  matter,  the  disorder  of  the  jury  in  the  liberty 
they  have  taken  to  scatter  and  disperse  before  they  had  agreed  on  any  verdict,  which 
is  directly  contrary  to  the  law,  and  a  great  prejudice  to  the  administration  of  justice 
in  many  respects,  are  unanimously  of  opinion  not  to  receive  any  verdict  made  after 
the  separation,  either  while  they  are  so  separate,  or  whensoever  they  can  convene 
again.  It  is,  therefore,  resolved  that  the  money  they  received  of  the  plaintiff  be 
returned  to  the  plaintiff,  which  was  accordingly  done  in  court.  And  resolved  that 
this  action  be  continued  to  the  next  Superior  Court  to  be  holden  in  Hartford,  the 
third  Tuesdi.y  in  March  next,  where  it  shall  have  a  trial."  E. 

Note.  Jury  —  Sepakation  before  Tebdict.  —  Bee  Howard  v.  Colib,  3  Day,  310 ; 
BurriU  v.  I'hiUips,  1  Gall.  360. 


GEANT  COTTLE  v.  STEPHEN  PAYNE. 

[U.  S.  Circuit  Court,  District  of  Connecticut. — 3  Day,  289.J 

ACTIOK  ON  Bond— EiOHT,  When  Acoktjes,  —  The  condition  of  a  bond  being  that 
the  defendant  should  cany  on  the  business  of  distilling  cider  brandy  for  seven 
years  and  three  months,  and  keep  an  exact  account  of  the  quantity  distilled,  and 
deliver  to  the  plaintiff  when  demanded  one  tenth  part  thereof,  and  it  appearing 
that  the  defendant  did  carry  on  said  business,  but  kept  no  account  and  delivered 
nothing  to  the  plaintiff;  it  was  held  that  the  plaintiff  could  have  no  right  of 
action  on  the  bond  until  the  end  of  said  term. 

Patment — Pbesumption  from  Lapse  of  Time.  —  Payment  of  a  bond  will  not  be 
presumed  from  lapse  of  time  alone  within  a  shorter  period  than  twenty  years ; 
but  where  the  demand  is  a  stale  one,  the  plaintiff  will  be  held  to  strict  proof  of 
the  amount  of  damages  which  be  is  entitled  to  recover. 

Costs— When  Taxed  against  Plaintiff.— The  court,  in  the  exercise  of  their 
discretion,  will  not  tax  costs  against  a  prevailing  plaintiff,  except  where  he 
must  have  known  that  he  was  not  entitled  to  recover  five  hundred  dollars. 
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This  was  aa  action  of  debt  on  bond  dated  the  17th  of  April, 
1780,  the  condition  of  which  was  that  Payne  should  carry  on 
the  business  of  distilling  brandy  from  cider,  and  should  continue 
to  do  so  for  seven  years  and  three  months  from  the  date  of  the 
bond,  and  should  keep  an  exact  account,  during  that  term,  of 
all  brandy  or  other  spirits  distilled  from  cider  by  him,  or  on  his 
account,  or  should  deliver  to  Cottle,  when  demanded,  one  tenth 
part  of  all  such  brandy  or  other  spirits  distilled  from  cider,  free 
from  expenses.  The  declaration  averred  that  Payne  did  carry 
on  the  business  for  the  term  above  specified,  but  kept  no 
account  and  had  delivered  no  brandy  or  other  spirits.  A  special 
demand  was  alleged  on  the  20th  of  June,  1806.  The  action 
was  commenced  on  the  10th  of  June,  1807. 

The  defendant  pleaded  full  payment.  This  plea  was  traversed 
and  issue  joined  thereon. 

The  counsel  for  the  defendant  stated  that  they  should  rely 
ujjon  the  lapse  of  time  in  support  of  the  plea.  By  our  Statute 
of  Limitations  no  action  can  be  sustained  on  any  bond,  bill,  or 
note  for  the  payment  of  money  only,  unless  brought  within  sev- 
enteen years  (Stat.  Conn.  tit.  101,  c.  1,  §  3);  but  as  this  bond 
was  given  for  the  performance  of  certain  collateral  acts,  the 
statute  does  not  attach  upon  it.  The  length  f*"*^  of  time  in  this 
case  is  such  that  payment  is  to  be  presumed  at  common 
law. 

The  counsel  for  the  plaintiff  then  introduced  proof  of  the 
situation  and  circumstances  of  the  parties  to  repel  the  presump- 
tion arising  from  lapse  of  time.  It  appeared  that  the  plaintiff 
was  a  poor  man ;  that  soon  after  the  execution  of  the  bond  he 
went  out  of  the  State,  and  was  absent  several  years ;  that  when 
he  returned  the  defendant  did  not  know  him  at  first,  though  on 
hearing  his  name  he  recollected  him.  The  defendant  was  a  man 
of  large  property.  A  special  demand  was  proved,  as  stated  in 
the  declaration. 

As  to  the  amount  of  damages,  it  was  proved  that  the  defend- 
ant had  carried  on  the  business  of  distilling  cider  brandy  for 
several  years ;  but  no  specific  quantity  was  proved  to  have  been 
distilled  except  in  one  year.  It  was  shown,  on  the  other  hand, 
that  during  some  part  of  the  period  in  question  there  was  no 
cider  to  be  had. 
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T.  S.  WUliams  and  Trumbull,  for  the  plaintiff,  contended, — 

1 .  That  to  raise  the  presumption  that  a  bond  has  been  paid, 
there  must  be  a  lapse  of  the  full  period  of  twenty  years  from  its 
becoming  forfeited,  unless  there  be  other  circumstances  which 
do  not  ajipear  in  this  case.  (Colsell  et  al,  v.  Budd  d  al.  1 
Camp.  27.) 

2.  That  this  bond  did  not  become  forfeited  until  the  expira- 
tion of  seven  years  and  three  months  from  the  date ;  and  from 
that  time  until  the  demand  was  less  than  nineteen  years,  and 
less  than  twenty  years  until  the  commencement  of  the  action. 

3.  That  the  lapse  of  even  twenty  years  affords  only  a  pre- 
sumption of  payment  that  may  be  repelled,  which  '*"*'  in  this 
case  has  been  done  by  showing  the  plaintiff's  absence  from  the 
State,  and  his  inability,  from  that  circumstance,  and  his  poverty, 
to  institute  and  carry  on  a  suit.  Very  slight  evidence  is  suffi- 
cient for  this  purpose,    (Peake's  Ev.  25,  3d  London  edition.) 

Daggett  and  Goddard,  for  the  defendant,  contended, — 

1 .  That  in  England  the  period  of  time  within  which  a  bond 
shall  be  presumed  to  be  satisfied  is  not  invariably  fixed  at  twenty 
years,  but  may  be  eighteen  or  nineteen  years.  (Oswald  d  al.  v. 
Legh,  1  Term  Eep,  272.) 

2.  That  by  the  terms  of  the  condition  the  defendant  was  to 
keep  an  exact  account  of  the  brandy  distilled  in  each  year.  But 
he  kept  no  account  whatever.  The  condition  was  therefore 
broken  and  the  bond  forfeited  at  the  end  of  the  first  year,  which 
was  more  than  twenty  years  before  the  commencement  of  the 
action. 

3.  That  from  the  situation  and  circumstances  of  the  parties, 
which  had  been  proved,  the  presumption  of  payment  was  rather 
strengthened  than  rebutted.  The  defendant  was  a  man  of  prop- 
erty, and  abundantly  able  to  pay.  If  the  plaintiff  was  poor  he 
stood  in  greater  need  of  his  money,  and  was  more  likely  to  call 
for  it. 

4.  That  in  this  State  payment  ought  to  be  presumed  after  the 
lapse  of  seventeen  years,  in  analogy  to  cases  within  the  statute. 
Thus  it  has  been  held  that  an  equity  of  redemption  shall  be 
barred  after  fifteen  years'  possession  by  the  mortgagee,  in  anal- 
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ogy  to  the  statute  limiting  the  right  of  entry  into  lands.     (Smith 
V.  SUnner,  1  Day,  124.) 

Livingston,  J.  —  This  is  an  action  of  debt  on  bond,  the  con- 
dition of  which  is  that  the  defendant  should  distil  '*"*'  cider 
brandy  and  keep  an  account  thereof  for  seven  years  and  three 
months,  and  deliver  one  tenth  part  thereof  to  the  plaintiff.  The 
defendant  pleads  payment  generally,  and  relies  altogether  upon 
the  lapse  of  time  since  the  date  of  the  bond. 

In  England  payment  is  presumed  in  twenty  years,  but  this 
rule  is  controlled  by  courts  of  justice  where  the  presumption  of 
payment  is  opposed  by  other  circumstances.  But  in  Connecticut, 
as  the  legislature  have  acted  on  this  subject,  and  fixed  a  term 
after  which  bonds  of  a  certain  description  shall  not  be  enforced, 
it  deserves  serious  consideration  whether  the  rule  is  to  be  extended 
to  cases  not  within  the  statute.  Upon  this  point,  however,  the 
court  deem  it  unnecessary  to  express  an  opinion.  For  in  our 
view  of  the  case  the  plaintiff  had  no  right  of  action  for  his  part 
of  the  brandy  distilled  until  the  expiration  of  the  term  of  seven 
years  and  three  months,  which  was  in  July,  1787;  though,  had 
the  defendant  distilled  no  brandy  at  all,  perhaps  the  plaintiff 
might  have  sustained  an  action  at  the  end  of  the  first  year,  as 
such  neglect  would  have  been  a  breach  of  the  condition. 

But  if  twenty  years  had  elapsed  since  the  cause  of  action 
accrued,  we  think  the  circumstances  disclosed  by  the  plaintiff 
are  such  as  to  remove  any  presumption  of  payment.  [Here  his 
honor  commented  minutely  upon  the  evidence.] 

Though  the  plaintiff,  upon  strict  principles  of  law,  is  entitled 
to  recover,  it  is  difficult  to  estimate  the  damages.  The  demand 
is,  indeed,  a  stale  one.  The  plaintiff  calls  upon  the  defendant 
after  a  great  lapse  of  time,  for  an  account  of  the  brandy  he  has 
made;  yet  it  cannot  be  expected  that  the  defendant  should  have 
kept  such  an  account  until  this  time.  No  inference  is  to  be 
made  against  t*"*^  him  for  not  producing  it  now.  He  had  good 
reason  to  believe  he  never  should  be  called  upon.  He  would 
have  been  justified  even  had  he  destroyed  it.  Under  such  cir- 
cumstances, it  is  incumbent  upon  the  plaintiff  to  prove  the 
quantity  distilled.  During  one  year  the  plaintiff  has  furnished 
some  dcAa,  from  which  an  estimate  may  be  made;  in  no  other 
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year  is  there  any.  The  jury  have  no  right  to  supply  this  want 
of  proof  by  conjecture,  or  to  calculate  that  he  distilled  as  much 
in  other  years  as  in  this,  especially  when  it  appears  that  in  some 
of  these  years  there  was  no  cider. 

Daggett  inquired  whether  the  rule  of  damages  should  be  the 
value  of  the  brandy  at  the  time  of  the  demand,  or  at  the  time 
the  right  of  action  accrued  ? 

Per  Cueiam. — The  brandy  was  to  be  delivered  on  demand. 
The  value  at  the  time  of  the  demand,  therefore,  is  to  furnish 
the  rule. 

Verdict  for  the  plaintiff  for  $69.21. 

Daggett  moved  that  costs  be  allowed  the  defendant,  under  the 
twentieth  section  of  the  first  judiciary  act.  (Stats.  U.  S.  vol.  1, 
p.  61.) 

Pee  Cueiam. — The  court  will  not  exercise  their  discretion 
to  tax  costs  against  a  prevailing  plaintiff,  except  where  he  has 
knowingly  brought  forward  an  unfounded  claim,  or,  in  other 
words,  where  he  must  have  known  that  he  was  not  entitled  to 
five  hundred  dollars  damages.  In  this  case  the  plaintiff  might 
naturally  and  fairly  suppose  he  was  entitled  to  recover  more 
than  five  hundred  dollars. 

Motion  denied. 

Note.  Costs — Taxation  against  Pbevaiuno  Plaintiff. — See  Greene  y.  Sate- 
man,  2  Wood.  &  M.  359. 

Payment — Peesumption  feom  Lapse  of  Time.  —  See  Sox  v.  S'ostmasier-General, 
1  Peters,  318. 


CHAELES  MICHAELSON  v.  ABEL  DENISON  et  al. 

[tr.  S.  Circuit  Court,  District  of  Connecticut,  1808,  — 3  Day,  294.] 

JuEisDicTioN— Alien,  Who  is — Federal  courta  do  not  acquire  jurisdiction  of  a 
case  because  one  of  the  parties  is  a  subject  of  a  foreign  power;  such  subject 
may  still  be  a  naturalized  citizen.  The  party  must  be  stated  to  be  au  alien  in 
express  terms. 

ABMIBALTY  —  COBPOEAL     PUNISHMENT  —  ElOHT    OF    MASTEB    OF    VESSEL    TO    ADMIN- 

ISTEE.  —  The  master  of  a  vessel  has  a  right  during  the  voyage  to  punish  mari- 
ners by  corporal  chastisement  for  disobedience  to  his  reaBonable  commands  for 
insolence  and  other  offenses. 


MiCHAELSON   V.    DeNISON. 


This  was  an  action  of  assault  and  battery. 

After  the  declaration  was  read,  Livingston,  J.,  inquired  on 
what  ground  the  cause  was  brought  before  this  court.  Was  it 
because  the  plaintiff  was  an  alien?  He  was  not  so  described 
in  the  declaration.  The  description  was,  "Charles  Michaelson, 
of  Bass  End,  in  the  Island  of  St.  Croix,  a  foreign  subject, 
viz.,  a  subject  of  the  King  of  Sweden."  By  the  Constitution 
of  the  United  States  the  judicial  })ower  may  extend  to  cases 
between  citizens- of  a  State  and  foreign  subjects;  but  Congress, 
in  the  provision  of  the  judiciary  act  under  that  clause,  have 
restricted  it  to  cases  in  which  "  an  alien  is  a  party."  He  must 
be  stated  to  be  an  alien,  in  express  terms.  .  It  is  not  sufficient 
that  the  description  be  such  as  to  imply  it.  This  court  will 
take  nothing  by  implication.  Besides,  it  is  a  non  sequUur  that 
because  a  man  is  a  subject  of  a  foreign  power  he  is  an  alien;  he 
may  be  at  the  same  time  a  naturalized  citizen  of  this  State. 

Staples,  for  the  plaintiff,  moved  for  leave  to  amend. 

Livingston,  J.,  at  first  said  he  did  not  see  how  a  court  not 
having  jurisdiction  could  make  any  order  in  the  cause.  But 
upon  its  being  stated  that  an  amendment  had  been  allowed,  at 
the  last  term,  under  similar  circumstances,  he  remarked  that  the 
court  had  not  committed  itself  on  the  point ;  and  after  a  short 
consultation  between  the  judges,  the  motion  was  granted  upon 
payment  of  costs. 

[1195]  Qjj  ^}jg  ^.j-jg^i  j^.  appeared  that  Denison,  one  of  the  defends 
ants,  was  the  master  of  a  vessel,  and  the  plaintiff  his  mariner ; 
and  that  the  beating  complained  of  consisted  in  the  punishment 
inflicted  by  the  former  upon  the  latter,  for  disobedience  of  orders, 
insolent  language,  and  personal  violence. 

The  plaintiff's  counsel  contended  that  the  master  has  no  right 
to  inflict  corporal  punishment  for  insolent  language,  nor  for 
disobedience  to  orders,  not  relating  immediately  to  the  manage- 
ment of  the  vessel,  nor,  indeed,  for  past  offenses  of  any  kind. 

Livingston,  J.,  in  summing  up,  after  taking  notice  of  the 
weapon,  which  was  not  dangerous,  the  mode  of  punishment, 
which  was  not  unusual,  and  the  degree  which,  however  severe 
•was  less  than  sufficient  to  reduce  the  plaintiff  to  submission, 
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recognized  the  right  of  the  master,  during  the  voyage,  to  correct 
a  mariner  for  disobedience  to  any  reasonable  commands,  and  for 
insolence  and  other  oifenses.  The  punishment,  in  its  nature,  is 
not  limited  to  confinement,  corporal  chastisement  being  often 
necessary  and  proper;  and  as  to  its  extent,  depends  upon  the 
circumstances  of  the  case,  the  aggravation  of  the  offense,  or  the 
continuance  of  the  disobedience.  This  is  a  salutary  authority 
and  ought  to  be  maintained.  Without  it,  it  would  be  impossible 
to  navigate  our  vessels. 

Verdict  for  the  defendants. 

Staples  and  Wales,  for  the  plaintiff. 

Ingersoll  and  N.  Smith,  for  the  defendants. 

Note.  JtmiSDioTiONAL  Facts  —  How  Set  Forth. —Jurisdietion  depending  on 
character  of  parties  must  be  positively  averred  on  the  record.  (See  Bei-lin  v.  Jones, 
1  Woods,  639,  citing  case  in  text.)  Jurisdictional  facts  may  be  permitted  to  be 
shown  by  amendment.  (^Woolridge  v.  McKerma,  8  Fed.  Eep.  679,  citing  case  in 
tert.) 

Chastisement  fok  Disobedience  —  Kioht  oe  Master  op  Vessel  to  Admdjis- 
TEK.  —  See  Fuller  v.  Colby,  3  Wood.  &  M.  13,  14;  Buddmgton  -n.  Smith,  13  Conn. 
336 ;  citing  approvingly  the  case  in  text. 


UNITED   STATES  v.  The  Beig  JAMES    WELLS 

AND  Cargo. 

[0.  B.  Circuit  Court,  District  of  Connecticut,  1808.  — 3  Day,  296.] 

Embargo  Act — Condemnation  Under. — The  homeward  bound  cargo  of  a  vessel 
having  proceeded  to  a  foreign  port  in  contravention  of  the  Act  of  Congress  of 
the  9th  of  January,  1808,  supplementary  to  the  general  embargo  act,  is  not  liable 
to  condemnation.  On  a  libel  against  the  vessel  for  having  thus  proceeded, 
necessity  arising  from  stress  of  weather,  and  the  condition  of  the  vessel  is  no 
defense. 

Appeal  from  the  District  Court. 

This  was  a  libel  founded  on  an  alleged  violation  of  the  act  of 
Congress  approved  the  9th  of  January,  1808,  supplementary  to 
the  general  act  laying  an  embargo  on  all  ships  and  vessels  in  the 
ports  and  harbors  of  the  United  States.  The  brig  of  which 
Stephen  Griffiths  -was  claimant  was  charged  with  proceeding  to 
a  foreign  port  or  place,  contrary  to  the  provisions  of  said  acts, 
Bbun.  c.  c  — 5. 
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and  was  condemned  by  the  decree  of  the  District  Court.  The 
cargo,  of  which  the  claimants  were,  Jesse  Hurd  of  eighty  pun- 
cheons of  rum,  N.  G.  Eutgers  and  B.  Seaman  of  three  hundred 
and  twenty-six  bags  of  coffee,  and  J.  H.  Eawlins  &  Co.  of  forty- 
seven  hogsheads  and  fourteen  barrels  of  sugar,  and  five  hogs- 
heads of  rum,  was  restored. 

On  the  opening  the  cause  it  appeared  that  the  cargo  libelled 
was  the  return  cargo  of  the  vessel  from  the  West  Indies. 

Daggett,  for  the  claimants,  contended  that  the  embargo  law 
did  not  authorize  a  condemnation  of  this  property.  Though  the 
vessel  went  out  in  violation  of  the  embargo,  the  claimants  are 
entitled  to  a  restoration  of  the  return  cargo. 

Wohott,  contra, 

LiviNGSTOiir,  J. — I  have  a  strong  impression  that  the  pro- 
visions of  the  act  apply  only  to  the  cargo  carried  out.  In  a 
case  like  this,  nothing  is  to  be  taken  against  the  claimants  by 
implication.  The  most  express  words  would  f*"'''^  be  necessary 
to  include  the  homeward-bound  cargo.  But  Congress  have  said 
nothing  about  it.  We  cannot  supply  any  omission.  The  in- 
tention of  the  act  was  to  prevent  exportation.  I  am  ready  to 
say  that  those  parts  of  the  decree  restoring  the  cargo  ought  to 
be  affirmed.     Proceed  to  the  vessel. 

The  cause  was  conducted  by  the  District  Attorney  and  Wolcott, 
on  the  part  of  the  United  States ;  and  by  Daggett,  and  Bristol, 
for  the  claimants.  The  evidence,  so  far  as  it  is  material  to  the 
present  purpose,  is  recapitulated  in  the  opinion  of  the  court. 

Livingston,  J. — This  is  a  libel  against  the  Brig  James 
Wells,  for  proceeding  to  a  foreign  port  in  contravention  of  an 
act  of  Congress.  Admitting  the  fact,  the  claimant  interposes  a 
plea  of  necessity,  and  contends  that  although  he  may  have 
violated  the  letter,  he  is  not  within  the  spirit  and  meaning  of 
the  law.  Whether  such  matter  can  form  a  good  defense  here,  is 
a  question  of  considerable  magnitude.  To  interpret  a  statute  by 
its  equity,  or  to  say  cases  are  without  its  spirit,  although  within 
its  express  letter,  is  at  all  times  a  delicate  and  difficult  office. 
It  is  making,  instead  of  expounding,  laws.     It  often  sets  in 
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array  against  the  rigorous  provisions  of  an  act,  the  feelings  of  a 
single  judge  who  may  not  always  have  firmness  enough  to 
enforce  them,  if  he  be  at  liberty  to  mitigate  their  severity  when 
they  may  be  supposed  to  bear  hard  upon  a  particular  case.  He, 
besides,  destroys  that  certainty  in  laws  which  is  a  property  so 
much  desired,  and  must  ever  constitute  one  of  their  chief  ex- 
cellences. Even  when  this  mode  of  interpretation  may  be 
indulged,  it  should  be  strictly  confined  to  cases  which  could  not, 
from  their  nature  or  the  infrequency  of  them,  be  supposed  to 
have  been  foreseen  by  the  legislature.  But  when  the  necessity 
or  vis  major  which  is  relied  on,  arises  from  circumstances  which 
were  too  obvious  to  have  escaped  ^*"*i  the  most  ordinary  capa- 
city, but  which,  notwithstanding,  are  not  found  to  form  an 
exception  from  the  general  provisions  of  the  law,  a  court  may 
perhaps  say  per  quam  durum,  sit  ita  lex  seripta  est.  When  to 
this  is  added  that  another  tribunal  is  erected  and  referred  to  by 
these  very  laws,  invested  with  full  power  to  relieve  in  cases  of 
accident,  etc.,  unintentional  and  innocent  infractions,  it  can 
hardly  be  doubted  but  that  the  courts  of  the  United  States  are 
designedly  excluded  in  all  cases  of  this  nature  from  every  equity 
of  interpretation  whatever,  and  that  for  a  mitigation  of  their 
rigor  recourse  must  be  had  elsewhere. 

Without,  however,  deciding  how  far  a  defense  of  this  nature 
be  admissible,  where  the  act  is  silent  as  to  any  exception,  the 
court  will  proceed  to  examine  whether  in  point  of  fact  the  claim 
is  supported.  A  more  unpleasant  office  cannot  devolve  on  a 
judge  than  to  be  called  on  to  determine  both  the  law  and  the 
fact,  in  a  penal  suit  between  the  government  and  a  fellow  citi- 
zen. But  whatever  his  feelings  as  an  individual  may  be,  and 
of  these  I  should  never  wish  to  divest  myself,  he  must  not  lose 
sight  of  those  solemn  sanctions  he  is  under,  to  administer  with 
strict  impartiality  the  laws  of  his  country.  In  these  every  man 
has  an  interest,  and  to  permit  those  who  violate  them  to  pass 
with  impunity  is  an  injury  to  such  who,  from  principle  or  from 
any  other  motive,  make  them  the  rule  of  their  conduct. 

The  fact  alleged  in  the  libel  being  admitted,  it  will  not  be 
denied  that  the  necessity  on  which  the  claim  is  founded  should 
be  made  out  in  a  manner  to  leave  no  reasonable  doubt  that  it 
produced  the  violation  complained  of.     The  onus  lying  on  the 
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claimant,  his  proof  should  be  strong  and  satisfactory.  If  any- 
thing short  of  this  be  admitted,  laws,  however  salutary,  may  be 
easily  transgressed  and  their  penalties  avoided. 

[3»o]  rj^jjjg  ^ggggj  gj^jjg^  fj,Qjjj  ]vjg^  York  on  the  26th  of  Feb- 
ruary of  the  present  year,  bound  on  a  voyage  to  St.  Mary's,  in 
Georgia.  She  was  new,  and  without  encountering  any  extraor- 
dinary bad  weather,  or  meeting  with  any  accident,  we  find  her 
in  a  very  few  days  bearing  away  for  the  West  Indies.  For  this  / 
conduct  no  other  reason  is  assigned  but  her  leaky  condition. 
Of  this  fact  there  is  probably  not  much  doubt;  but  that  the 
danger  arising  from  this  circumstance  was  so  imminent  as  to 
justify  the  act,  is  not  so  clearly  established.  It  is  true,  that 
those  on  board  must,  prima  facie,  be  the  best  judges  of  the 
necessity,  which  may  exist  for  changing  the  course  of  a  voyage ; 
and  where  no  circumstances  arise  to  impeach  their  testimony, 
they  will  be  entitled  to  and  receive  full  credit.  But  where 
every  one  of  the  parties  may  possibly  be  implicated  in  heavy 
penalties,  it  camiot  be  regarded  as  a  Avant  of  charity  to  listen  to 
their  allegations  with  some  caution.  The  master,  it  is  con- 
cluded, is  in  this  predicament,  and  it  may  well  be  doubted 
whether  all  the  other  hands  are  not  subject  to  the  same  penalties. 
If  so  a  very  strong  inducement  existed  in  them  all  to  give  a 
high  coloring  to  the  transaction.  But  without  detracting  from 
their  credit  on  account  of  their  participation  in  it,  and  their 
possible  liability,  it  is  not  easy  to  believis  that  on  account  of  the 
leak  which  they  describe,  a  real  necessity  intervened  for  leaving 
the  continent.  Vessels  in  a  more  leaky  condition  than  this  one 
is  described  to  have  been  in,  have  sometimes  traversed  the  ocean, 
encountered  considerable  storms,  and  arrived  in  safety.  There 
is  too  much  reason,  therefore,  to  think  that  unless  some  strong 
temptation  to  depart  from  the  tract  of  the  original  voyage  had 
presented  itself,  more  serious  and  successful  efforts  would  have 
been  made  to  reach  St.  Mary's.  This  surmise  is  much  strength- 
ened by  the  voyages  performed  by  other  vessels  at  the  same 
season  of  the  year,  and  on  parts  of  the  ocean  not  very  distant 
from  this  brig.  Neither  has  it  escaped  f*""^  the  attention  of  the 
court,  that  after  bearing  away,  the  winds  and  weather  for  a  long 
time  were  very  favorable  to  have  made  an  attempt  to  reach  the 
destined  port ;  for  whatever  necessity  may  have  produced  at  the 
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time  a  determination  to  go  to  the  West  Indies,  if  a  reasonable 
prospect,  such  as  moderate  weather  and  favorable  winds  shprtly 
after,  presented,  of  reaching  the  continent  in  safety,  it  ought  to 
have  been  embraced ;  and  if  the  cargo  were  found  to  be  greater 
than  the  vessel  could  bear,  there  can  be  no  hesitation  in  saying 
that  part  of  it  ought  to  have  been  sacrificed,  if  not  the  whole,  in 
preference  to  landing  it  in  a  foreign  country  in  direct  violation 
of  a  public  law,  which  could  have  been  done  without  forfeiting 
the  penalty  of  the  bond  which  had  been  given  to  land  it  in  the 
United  States.  This  is  an  argument  which  was  not  urged  by 
the  counsel  for  the  United  States,  but  has  considerable  influence 
with  me  in  the  judgment  I  am  about  to  give.  It  is  not  pre- 
tended that  this  vessel,  if  relieved  of  part  or  the  whole  of  her 
cargo,  might  not  have  returned  to  the  United  States.  The 
underwriters,  if  insurance  had  been  made  to  St.  Mary's,  would 
have  been  liable;  and  if  uninsured,  the  owner  should  have 
borne  the  loss  himself  rather  than  have  gone  to  a  foreign  port. 
If  this  view  of  the  subject  be  correct,  there  is  an  end  of  every 
justification  arising  from  necessity.  The  carrying  of  the  cargo 
to  St.  Bartholomews  then  becomes  a  voluntary  act,  which 
nothing  could  justify,  but  being  driven  there  by  a  sudden  and 
severe  tempest,  which  did  not  leave  time  or  opportunity  to 
throw  it  into  the  sea. 

But  if  this  were  not  a  duty,  there  are  other  circumstances 
which  render  it  difficult  to  believe  that  this  was  not  a  concerted 
plan  to  evade  the  embargo  laws.  There  is  no  evidence  to  show 
what  was  the  value  of  flour  at  St.  Mary's.  It  is  a  fair  infer- 
ence, therefore,  that  the  cargo  was  chosen  for  a  West  India 
market,  where  the  embargo  '*"^^  would  necessarily  produce  a 
scarcity  of  that  article.  We  also  find  the  owner  on  board  as 
supercargo,  which  is  not  very  usual  in  coasting  voyages.  He 
carried  with  him,  also,  notes  payable  in  the  West  Indies ;  and 
although  those  may  have  been  duplicates,  it  is  not  very  custom- 
ary, whatever  may  be  the  practice  on  land,  to  take  such  papers 
to  sea.  Nor  is  it  very  conclusively  made  out  that  there  was  a 
necessity  to  dispose  of  the  cargo  at  Gustavia ;  and  although  the 
sale  at  that  port  constitutes  no  part  of  the  present  offense,  it  is 
some  evidence  of  the  quo  animo;  for  if  repairs  had  been  the 
Drily  object  of  going  there,  the  cargo  would  have  been  retained 
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and  brought  back  unless  prevented  by  some  compulsion  or  force 
on  the  part  of  government.  It  is  also  impossible  to  evade  the 
very  forcible  circumstance  of  the  holes  which  were  bored  in  this 
vessel.  On  this  subject,  as  well  as  on  every  other,  the  court  has 
listened  with  great  pleasure  to  the  very  ingenious  remarks  of 
the  claimants'  counsel;  and  although  it  felt  desirous  that  the 
impressions  which  were  unavoidably  made,  when  this  occurrence 
and  some  others  were  first  mentioned,  should  be  removed,  it 
cannot  say  that  the  manner  in  which  they  have  been  accounted 
for  has  had  that  effect. 

The  secrecy  with  which  these  holes  were  made,  the  place 
chosen  for  the  purpose,  the  instrument  made  use  of,  the  manner 
in  which  they  were  closed,  the  mode  of  fastening  the  plugs,  with 
the  anxiety  discovered  to  prevent  a  discovery  previous  to  the 
first  trial,  and  the  chance  by  which  the  disclosure  was  at  last 
made,  render  it  very  difficult  to  believe  that  their  design  was 
such  as  is  now  pretended,  or  any  other  than  to  produce  a  leak, 
which  was  to  furnish  the  means  of  defense  against  a  prosecution 
which  it  was  foreseen  would  take  place  on  the  return  of  the 
vessel  to  the  United  States.  I  take  no  notice  of  the  erasures  in 
the  log-book,  because  it  is  possible  they  may  have  been  made 
bona  fide;  and  it  '***^  appears  from  the  witnesses  that  from  the 
winds  which  prevailed  the  vessel  might  very  well  have  been 
where  she  was,  when  it  was  determined  to  bear  away.  But 
taking  all  the  testimony  and  circumstances  together,  I  am  com- 
pelled with  every  inclination  to  come  to  a  different  result,  to 
believe  that  the  claimant  has  altogether  failed  in  showing  such 
a  necessity  as  would,  under  an  express  exception  in  the  statute, 
have  justified  him  in  going  to  a  foreign  port.  The  judgment  of 
the  court,  therefore,  is  that  the  decree  of  the  District  Court 
condemning  the  Brig  James  "Wells  be  affirmed. 
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CHRISTOPHER  GIBBS  CHAMPLIN,  as  Executor 
OF  Christopher  Champlin,  v.  JAMES  TILLEY  and 
WILLIAM  TILLEY. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1809.— 3  Day,  303.] 

Foreign  ExEonroBS  and  Abuinistiiatobs — EioHTis  and  Powebs  of. — Letters 
testamentary  issued  under  the  authority  of  one  State  are  not  available  in 
another.  But  if  to  an  action  brought  by  an  executor,  on  a  cause  of  action  arising 
iu  the  lifetime  of  the  testator,  the  defendant  plead  the  general  issue,  the  plaintiff 
cannot  he  required  on  the  trial  to  produce  any  letters  testamentary. 

Evidence — Admissibility  of  Letteks  to  Deny  Paetneeship. — In  an  action 
against  A.  and  B.  as  partners  on  a  contract  executed  iu  the  partnership 
name,  A.  suffered  a  default,  and  B.  pleaded  the  general  issue ;  held,  that  letters 
written  by  A.  in  the  partnership  name  could  not  be  read  in  evidence  by  B.  to 
show  that  he  was  not  a  partner  with  A. 

Pabtnekship — Book  Accocnt  as  Evidence  of. — In  such  case  an  account  hook 
containing  entries  made  by  A.  and  B.  may  go  to  the  jury  as  evidence  of  a 
partnership. 

Joint  Contbaot — Effect  of  JunaMENT  on. — In  an  action  on  a  joint  contract 
against  two,  wliere  one  has  suffered  a  default  and  the  other  has  obtained  a 
verdict,  judgment  must  be  entered  up  for  both. 

Present,  Hon.  Beockholst  Livingston,  Associate  Justice  of 
the  Supreme  Court  of  the  United  States,  and  Hon.  Pieepont 
Edwards,  District  Judge  of  the  District  of  Connecticut 

The  plaintiff  in  his  declaration  stated  "  that  at  New  Port  the 
defendants,  by  said  William  Tilley,  purchased  of  said  deceased 
a  quantity  of  hemp,  to  be  manufactured  at  their  rope  factory  in 
New  London,  on  a  credit  of  four  f***^  months,  and  to  secure 
payment  thereof  the  defendants,  at  said  New  Port,  by  said 
William  Tilley,  one  of  said  firm  and  company,  and  then  joint 
mechanic  and  trader  with  said  James  Tilley  as  aforesaid,  made, 
executed,  and  to  said  deceased,  then  in  full  life,  delivered  a 
certain  writing  or  promissory  note,  in  the  words  and  figures 
following,  viz :  — 

"We,  William  Tilley  &  Company,  of  New  London,  promise 
to  pay  Christopher  Champlin  of  New  Port,  or  his  order,  within 
four  months  from  the  date  hereof,  five  hundred  and  eighty  dol- 
lars, value  received.     Witness  our  hands,  New  Port,  January 

31st,  1804. 

"William  Tilley  &  Co. 

"Witness,  George  G.  Whitehorne." 

When  the  cause  came  on  for  trial,  William  Tilley,  who  had 

failed  and  absconded,  was  defaulted ;  James  Tilley,  the  father  of 
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William,  and  a  man  of  property,  appeared  and  pleaded  non 

assumpsit. 

Daggett,  for  the  defendants,  called  upon  the  plaintiff's  counsel 
for  evidence  that  the  plaintiff  was  executor  to  the  deceased.  He 
said  that  unless  this  were  shown  there  was  no  propriety  in  pro- 
ceeding any  farther  in  the  cause.  He  stated,  at  the  same  time, 
that  no  letters  testamentary  issued  by  any  authority  out  of  the 
State  of  Connecticut  could  be  admitted  as  evidence  before  the 
courts  of  this  State,  according  to  the  decision  of  the  Supreme 
Court  of  Errors,  at  their  last  session  in  Hartford.  {Vide,  Riley 
V.  RUey,  3  Day,  74.) 

Goddard,  for  the  plaintiff,  replied  that  he  was  somewhat  sur- 
prised by  the  motion,  though  he  apprehended  t**^^  that  the 
defendant  was  too  late  with  it,  and  1;hat  advantage  ought  to 
have  been  taken  by  plea  in  abatement,  as  the  want  of  lawful 
appointment  to  be  executor  is  a  disqualification  to  sue  in  this 
case. 

LrviNGSTON,  J.,  having  inquired  whether  there  was  a  profert 
of  letters  testamentary,  was  answered  in  the  negative  and  that  it 
was  not  common  in  our  practice  to  make  sucJi  a  profert,  the 
mere  naming  the  plaintiff  as  executor  being  considered  as  suffi- 
cient to  enable  the  defendant  to  plead  ne  ungues  executor. 

His  honor  then  observed  that,  it  must  undoubtedly  be  good 
law  that  letters  testamentary  should  be  used  only  within  the 
jurisdiction  under  which  they  were  issued,  and  that  he  should 
have  no  doubt,  in  a  proper  stage  of  the  proceeding,  as  to  requir- 
ing the  production  of  such  letters  issued  under  the  authority  of 
the  State  of  Connecticut;  and  he  did  not  see  but  the  plaintiff  in 
this  case  must  produce  his  claim  to  the  character  of  executor,  if 
the  defendant  required  it. 

At  the  request  of  the  plaintiff's  counsel,  the  question  was  per- 
mitted to  rest  till  afternoon,  as  he  wished  to  look  at  authorities, 
that  he  might  be  able  to  show  that  the  defendant  was  too  late  in 
his  motion. 

This  was  assented  to  by  the  court. 

At  the  opening  of  the  court  in  the  afternoon, 

Goddard  proceeded  to  show  that  on  a  plea  of  7wn  assumpsit. 
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when  the  case  is  entered  upon  before  the  jury,  it  is  too  late  to 
call  for  letters  testamentary.  He  cited  as  in  point,  Peake's  Ev. 
342,  last  edition,  and  Marsfield  v.  Marsh,  2  Eaym.  Ld.  824. 

t*""l  Daggett,  in  reply,  stated  that  in  Edwards  v.  StapMon, 
Cro.  Eliz.  551 ;  Browning  v.  Fuller,  Cro.  Jac.  299 ;  and  Outts  v. 
Bennett,  Cro.  Jac.  400,  it  was  decided  that  a  profert  of  letters 
testamentary  is  matter  of  substance.  The  reason  of  these  decis- 
ions must  be  because  the  plaintiff  may  be  called  upon  to  prove 
them  to  be  legal  and  genuine. 

The  court  said  that  they  were  satisfied  by  the  authorities  read 
by  Mr.  Goddard  that  the  plaintiff  could  not  be  called  upon  in 
this  stage  of  the  proceeding  to  prove  his  claim  to  the  character 
of  executor. 

Livingston,  J.,  said  that  he  was  of  a  different  opinion  in  the 
morning,  but  was  convinced  by  the  authorities.  As  to  the 
cases  read  by  Mr.  Daggett  from  Cro.  Eliz.  and  Cro.  Jac,  it 
might  well  be  matter  of  substance  that  profert  of  letters  testa- 
mentary should  be  made;  that  the  plea  of  Tie  ungues  executor 
may  be  tendered,  while,  nevertheless,  the  plaintiff  could  not  be 
compelled  to  prove  himself  executor  on  trial  to  the  jury. 

In  the  course  of  the  trial  to  the  jury,  the  counsel  for  the 
defendant  read  several  letters  from  the  testator,  Christopher 
Champlin,  to  the  defendant,  from  which  it  appeared  that  the 
testator  did  not  consider  the  defendant,  James  Tilley,  as  a  mem- 
ber of  the  firm  of  William  Tilley  &  Co.  In  one  of  these  letters, 
six  other  letters  purporting  to  be  written  by  William  Tilley  & 
Co.,  and  promising  payment,  were  enclosed;  and  with  them,  the 
note  on  which  this  action  was  brought.  The  counsel  for  the 
defendant  were  proceeding  to  read  these  enclosed  letters ;  but  an 
objection  being  made, 

The  Court  said  that  the  letters,  whether  written  by  William 
Tilley  or  not,  were  entirely  irrelevant ;  though  '*"''  the  letters 
of  the  testator  were  good  evidence  to  prove  that  he  did  not 
suppose  James  Tilley  to  be  a  partner. 

An  account  book  was  produced  by  the  plaintiffs  to  prove  that 
James  Tilley  was  connected  with  his  son  William  in  business. 
In  this  book  two  entries  were  found  in  the  handwriting  of 
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James  Tilley,  many  in  the  hand  of  William  Tilley,  and  some  in 
the  hand  of  other  persons. 

The  counsel  for  the  defendant  objected  to  reading  to  the  jury 
any  charges  made  in  the  hand  of  William  Tilley. 

By  the  Couet. — The  book  must  goto  the  jury,  as  it  has 
been  proved,  and  indeed  conceded,  that  James  Tilley  made  a 
few  entries  in  it.  The  jury  are  to  decide  whether  the  book,  as 
it  is,  amounts  to  any  proof  of  partnership. 

The  jury  found  a  verdict  for  the  defendant. 

His  counsel  then  moved  that  judgment  should  be  entered  up 
for  both  defendants,  though  one  of  them  had  been  defaulted. 

The  Court  said  this  was  the  correct  mode  of  proceeding ;  for 

if  the  jury  had  found  that  one  defendant  assumed  and  promised, 

and  the  other  did  not,  judgment  must  have  been  entered  up  for 

both,  the  declaration  being  founded  on  a  joint  promise  only. 

Note.  Pabties — Objection  to,  When  Mcst  be  Made. — Any  objeotion  to  the 
character  of  the  parties  must  be  made,  if  at  all,  at  an  early  stage  in  the  cause ;  it  is 
of  a  preliminary  nature  and  cannot  be  raised  on  the  general  issue.  (See  West 
Winsted  Sav.  Bk.  v.  Ford,  27  Conn.  289 ;  lAtchfield  Bank  v.  Church,  29  Conn.  148, 
citing  case  in  text.)  As  to  foreign  administrators  and  executors  as  parties,  and 
their  rights  and  powers,  see  Curtis  v.  Smith,  6  Blatchf.  547 ;  Sobart  v.  Gonnectiout 
Turn.  Go.  15  Oonn.  147,  where  case  in  text  is  cited. 


ANONYMOUS.      ' 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1809.  —3  'Day,  308.] 

AFriDAvrr  fob  Contdtoance — Admissibiuty  op  Counteb-affidatits After  an 

affidavit  in  support  of  a  motion  for  the  continuance  of  a  cause,  on  the  ground 
of  the  absence  of  a  material  witness  has  been  made,  the  opposite  party  may 
make  a  counter-affidavit  stating  any  circumstances  that  render  it  impossible 
or  improbable  that  the  evidence  of  the  witness  can  be  obtained  within  a  reason- 
able time;  but  such  counter-affidavit  must  not  deny  the  materiality  of  the 
evidence. 

On  motion  for  the  continuance  of  this  cause,  the  party  made 
an  affidavit  stating  the  absence  of  Joseph  Howland,  Jr.,  a 
material  witness,  and  that  he  hoped  to  procure  the  testimony  of 
the  witness  at  the  next  court. 

A  counter-affidavit  was  filed,  stating  that  Joseph  Howland, 
Jr.,  was  gone  to  foreign  parts ;  that  he  expected  to  have  no  fixed 
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residence,  and  that  he  did  not  expect  to  return  within  two  or 
three  years. 

The  CoxjET  would  not  continue  the  cause,  and  took  th^ 
opportunity  to  observe  that  there  was  manifest  utility  in 
counter-affidavits,  as  Avas  evident  from  the  present  instance. 
They  said,  however,  that  counter-affidavits  should  not  deny  the 
materiality  of  the  evidence  expected  from  the  witness,  but  might 
state  any  circumstances  that  rendered  it  impossible  or  improb- 
able that  his  testimony  could  be  procured  within  a  reasonable 
time. 

Edwards,  J.,  said  that  the  English  practice  was  lame  in  this 
respect ;  that  it  threw  great  power  into  the  hands  of  a  party,  and 
that  this  court  was  perfectly  free  to  establish  a  better  practice. 
He  added  that  the  whole  English  practice  of  admitting  affidavits 
was  modern. 

Note See  Hyde  v.  StcUe,  16  Tex.  454,  citing  case  in  text. 


STEPHEN   HOWARD  v.   JEDUTHAN   COBB. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1809.—  3  Day,  309.] 

Evidence — Peomissort  Note — ArmssiBiLrrY  of  Admissions  of  Joint  Makee. — 
In  an  action  upon  a  promissory  note  executed  by  A.  and  B.  jointly,  brought 
against  B.  only,  after  the  bankruptcy  of  A.,  under  the  laws  of  the  United  States, 
it  was  held  that  tlie  admissions  of  A.  were  evidence  against  B. 

JuET — Sepaeatjon  Afteb  Submission  of  Case  and  Befoee  Vekdict. — If  the 
jury  separate  after  a  case  is  committed  to  them,  and  before  they  have  agreed  in 
a  verdict,  and  aftei-wards  return  a  verdict,  it  will  be  set  aside.  But  neither  the 
jurors  nor  the  officer  to  whose  care  they  were  committed  can  be  compelled  to 
testify  to  the  fact  of  such  separation. 

This  was  an  action  on  a  joint  note  signed  by  Ashbel  Stanley 
and  Jeduthan  Cobb,  hut  was  brought  against  Cobb  only,  it 
being  alleged  that  Stanley,  since  the  execution,  had  become  a 
bankrupt  under  the  laws  of  the  United  States. 

The  defendant  pleaded  a  discharge  in  full  to  Stanley. 

On  this  plea  issue  was  joined,  it  being  contended  by  the 
plaintiff  that  the  discharge  was  forged. 

Daggett,  for  the  plaintiff,  offered  the  declarations  of  Stanley 
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in  evidence  to  prove  that  he  had  acknowledged  the  debt  to  be 
due  long  after  the  discharge  purported  to  have  been  executed, 

^  Goddard,  for  the  defendant,  objected  to  the  admission  of  this 
evidence,  ou  the  ground  that  as  Stanley  was  absolved  from  the 
payment  of  this  note  by  his  certificate,  he  could  be  examined  as 
a  witness;  and  therefore  his  declarations  could  not  be  proved. 

By  the  Couet.  — If  Cobb  should  be  compelled  to  pay  this 
note,  he  could  compel  Stanley  to  indemnify  him  (it  had  been 
stated  by  the  counsel  on  one  side,  and  assented  to  on  the  other, 
that  Cobb  signed  the  note  only  as  surety  for  Stanley)  as  it  would 
be  a  debt  accruing  after  the  bankruptcy  of  Stanley.  His  declar- 
ations, therefore,  may  be  proved. 

The  plaintiff  obtained  a  verdict. 

[aio]  -pjjg  defendant  moved  in  arrest  of  judgment.  The  prin- 
cipal ground  was  that  the  jury  had  separated  and  mingled  with 
the  inhabitants  of  New  Haven  before  they  had  agreed  upon  a 
verdict. 

The  fact  was  not  conceded,  though  the  counsel  for  the  plaint- 
iff stated  that  this  had  been  the  general  practice  in  Connecticut; 
that  juries  had  always  separated  when  they  pleased. 

Ooddard,  for  the  defendant,  called  upon  one  of  the  jury  as  a 
witness  to  establish  the  fact  of  such  separation. 

The  Couet  informed  the  juror  that  he  should  not  be  com- 
pelled to  answer,  as  it  was  a  misdemeanor  in  him,  but  that  he 
might  answer  if  he  pleased. 

The  juror  declined  answering. 

The  deputy-marshal  to  whose  care  the  jury  had  been  com- 
mitted was  then  called. 

The  Couet  said  that  he  could  not  be  compelled  to  answer 
unless  he  pleased. 

He  declined. 

The  counsel  for  the  defendant  then  proposed  to  wait  until  the 
rest  of  the  jury  should  come  in,  observing  that  perhaps  some  of 
them  would  be  willing  to  testify. 

The  Couet  said  that  they  would  not  wait  a  moment  in  such 
a  case  as  this. 
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[311]  '•j^jjg  counsel  for  the  defendant  then  offered  to  prove  the 
declarations  of  the  jury,  as  evidence  of  the  fact  in  controversy. 

The  Court  said  they  would  not  hear  such  declarations. 
They  expressed,  however,  a  clear  opinion  that  judgment  must 
have  been  arrested  if  it  had  been  proved  that  the  jury  separated 
before  they  had  agreed  upon  a  verdict.  The  statute  of  this 
State  (tit.  6,  c.  1,  §  11),  they  considered  so  explicit  and  impera- 
tive that  it  could  not  be  evaded,  let  the  practice  be  ever  so 
universal  against  it. 

In  the  next  case  the  coiirt  appointed  an  officer  to  take  care  of 
the  jury,  and  charged  him  not  to  suffer  them  to  separate  until 
they  had  agreed  in  a  verdict,  nor  to  speak  to  them  except  to  ask 
them  if  they  were  agreed. 

Note.  Declahations  of  a  Joint  Contractob,  are  admissible  regarding  the  joint 
debt.     (Bound  v.  Lathrop,  i  Conn.  339,  citing  above  case.) 


KOBERT  STUAET  &  HAMILTON  STUAET  v. 
DAVID  GREENLEAF. 

[U.  S.  Circnit  Court,  District  of  Connecticut,  1809.  — 3Day,  311.] 

Eyedence — Indoksemeht  of  Note  Befobe  MATURmr.— Burden  of  Proof.— 
Whether  in  an  action  by  an  indorsee  of  a  negotiable  note  against  the  maker,  a 
discharge  by  the  payee  shall  be  available  as  a  defense  until  it  be  shown  by  the 
maker  that  the  receipt  was  given  before  the  indorsement  was  made. 

This  was  an  action  by  the  indorsees  of  a  promissory  note 
against  the  maker. 

The  note  was  made  in  the  State  of  New  York,  and  was,  by 
the  laws  of  that  State,  negotiable.  It  was  payable  to  John  I. 
Staples  &  Son,  and  by  them  indorsed  to  the  plaintiffs. 

The  defendant  offered  in  evidence  two  receipts,  signed  by 
John  I.  Staples  &  Son,  for  two  hundred  dollars  each,  which  he 
contended  ought  to  be  allowed  in  part  t*^*'  on  the  note,  unlesb 
the  plaintiffs  could  prove  that  it  was  assigned  to  them  before 
the  receipts  were  given. 

The  plaintiffs  contended  that  the  onus  probandi  lay  upon  the 
defendant;  that  every  indorsed  note  was  presumed  to  have  been 
indorsed  the  day  it  was  made,  or  at  any  rate  before  it  became 
due,  unless  the  contrary  were  shown. 
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And  of  this  opiuion  was  Livingston,  J. 

Edwards,  J.,  was  of  a  contrary  opinion,  and  strenuously 
contended  that  the  onus  probandi  lay  upon  the  plaintiffs. 

It  afterwards  appeared  that  the  case  was  with  the  plaintiffs  on 
other  grounds. 

Daggett  &  Bristol,  for  the  plaintiffs. 

The  Distnct  Attorney,  for  the  defendant. 

Note.  Indoesement  of  Note — Peesumption  as  to.  —  It  is  a  legal  presumption 
that  the  indorsement  of  a  note  was  antecedent  to  its  becoming  due.  (JPettis  T. 
Westlake,  3  Scam,  538,  citing  case  in  text.) 


NATHAN  SMITH  v.   JACOB  BARKER. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1809.  —  3  Day,  312.] 

Taeianoe  Between  Allegation  and  Proof — Effect  or. — Where  the  declaration 
alleged  an  undertaking  in  consideration  of  a  contract  entered  info, by  the 
plaintiff  to  build  a  ship,  and  the  evidence  was  of  a  contract  to  finish  a  ship 
partly  built,  it  was  held  that  the  variance  was  fatal. 

Amendment  of  Declaration — When  Allowed. — A  declaration  may  be  amended 
in  any  stage  of  the  trial,  before  the  case  is  actually  committed  to  tlie  jury. 

The  declaration  was  as  follows :  "  That  before  the  8th  day  of 
February,  1806,  the  plaintiff  had  entered  into  a  certain  contract 
with  the  defendant  to  build  him  a  ship,  which,  on  said  8th  day 
of  February,  was  building,  the  same  not  being  finished ;  and  the 
defendant,  on  said  8th  day  of  February,  in  consideration  of  the 
plaintiff's  building  said  ship,  and  the  sums  which  would  become 
due  to  the  plaintiff  for  building  said  ship  pursuant  to  said  con- 
tract, t"**^  and  in  part  payment  thereof  made,  executed,  and 
delivered  to  the  plaintiff  his  certain  writing  or  note,  in  the  fol- 
lowing words,  to  wit :  'Dollars,  five  hundred.  Whereas  Nathan 
Smith  is  building  a  ship  for  me  on  the  contract,  for  which  I 
shall  have  to  pay  him  a  considerable  amount,  when  said  contract 
is  completed,  I  hereby  agree  to  pay  said  Nathan  Smith,  or  order, 
five  hundred  dollars,  as  soon  as  that  amount  shall  become  due 
per  said  contract.  Jacob  Barker';  as  per  said  note  which, 
M'ithout  date,  was  in  fact  executed  and  delivered  at  New  York 
on  said  8th  day  of  February,  now  ready  in  court  to  be  shown, 
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will  fully  appear.  And  the  plaintiff  says  that  he  did  afterwards 
complete  and  finish  said  ship  according  to  contract,  and  said 
Slim  of  five  hundred  dollars  became  due  to  the  plaintiff  in  the 
month  of  May,  1806,  when  said  ship  was  completed  and 
finished,  and  to  the  defendant  delivered,  and  by  him  received; 
which  sum  of  five  hundred  dollars  the  defendant  hath  never 
paid,  nor  any  part  thereof,  according  to  the  tenor  of  said  writ- 
ing, but  the  same  is  now  justly  due.  Whereupon  the  plaintiff 
says  that  by  reason  of  the  premises,  and  by  force  of  said  writing, 
the  defendant,  on  or  about  the  first  day  of  May,  1806,  after  said 
ship  was  completed  and  delivered  to  the  defendant,  became  justly 
indebted  and  liable  to  pay  him  said  sum  of  five  hundred  dollars, 
and  being  so  liable  and  indebted,  the  defendant  did  afterwards, 
on  said  1st  day  of  May,  in  consideration  thereof,  assume  upon 
himself,  and  to  the  plaintiff  faithfully  promise,"  etc. 

The  plea  was  non  assumpsit. 

The  plaintifi^,  to  make  out  his  case,  read  in  evidence  the  fol- 
lowing contract:  "New  London,  26tli  of  October,  1805.  I 
agree  to  finish  the  ship  I  am  now  building  at  Stonington,  in 
about  one  month,  in  a  workmanlike  manner,  with  patent  wind- 
lass, flush  decks,  etc.  (particularly  specifying  the  manner  in 
which  the  decks,  hull,  masts,  '*^*'  etc.,  were  to  be  made),  when 
I  agree  to  sell  her  to  Jacob  Barker  at  thirty  dollars  per  ton, 
carpenter's  tonnage,  payable  one  thousand  dollars  cash  in  all 
next  month,  pay  my  drafb  at  sixty  days  for  five  hundred  dollars, 
one  hundred  dollars  of  prime  flour  in  New  York  at  the  market 
price,  two  thousand  five  hundred  dollars  in  six  months  after  the 
ship  is  completed,  and  the  other  half  in  merchandise,  at  the 
market  price,  such  articles  as  I  may  want.  If,  however,  the 
ship  don't  suit  C'aptain  G.  Barney,  the  said  Barker  is  to  take 
only  one  half  of  her  at  the  above  rates,  and  these  payments  to 
be  in  proportion. 

"Nathan  Smith. 
"Jacob  Baekbe." 

Goddard  and  Cleavdand,  for  the  defendant,  insisted  that  the 
contract  proved  was  not  the  same  with  that  described  in  the 
declaration. 

First,  the  consideration  is  not  the   same.     The  declaration 
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states  the  contract  to  be  for  the  building  of  a  ship.  The  consid- 
eration of  the  contract  proved  is  the  finishing  and  selling  of  a 
ship  to  Barker. 

Secondly,  the  declaration  states  that  the  money  was  due  on 
the  1st  of  May.  The  proof  is  that  it  was  not  due  until  Novem- 
ber, six  months  afterwards. 

Thirdly,  the  contract  proved  says  that  the  ship,  when  finished, 
was  to  be  sold  to  Barker.  But  on  this  point  the  declaration 
alleges  nothing 

Daggett,  in  reply,  observed, — 

First,  that  the  consideration  stated  in  the  declaration,  to  wit, 
the  building  of  the  ship,  was  taken  from  the  words  f*-^^^  of  the 
note  on  which,  etc.  As  the  note  recites  the  consideration,  we 
are  correct  in  taking  the  description  of  the  contract  which  the 
note  has  given. 

Secondly,  that  the  money  is  proved,  as  we  contend,  to  have 
been  due,  as  stated,  on  the  1st  of  May.  This  is  a  question  of 
fact  which  the  jury  must  determine. 

Thirdly,  that  if  the  declaration  is  defective  for  want  of  more 
allegations,  advantage  may  be  taken  of  such  deficiency  by  motion 
in  arrest,  but  it  is  no  variance. 

Livingston,  J.  —  It  is  the  opinion  of  the  court  that  the  con- 
sideration alleged  is  so  different  from  the  one  proved  that  we 
Qannot  let  it  go  to  the  jury.  The  consideration  alleged  is  the 
building  of  a  ship.  The  consideration  proved  is  the  finishing  of 
the  ship  Mim,  already  built  in  part,  and  the  selling  it  to  the 
defendant.  Every  one  knows  that  to  build  a  ship  for  another 
is  an  essentially  different  thing  from  finishing  one  partly  built, 
or  selling  one  finished.  This  ship  was  Smith's,  while  she  was 
building,  till  she  was  finished,  and  till  she  was  sold  and  deliv- 
ered. Without  deciding  any  other  points  which  have  been 
made,^  we  are  of  opinion  that  none  of  the  proof  offered  with 
respect  to  the  contract  in  this  case  can  go  to  the  jury. 

The  plaintiff  then  moved  to  amend. 

*  Several  other  points  of  law  were  made  by  counsel  in  the  course  of  the  trial ; 
hut  as  no  decision  was  had  upon  them,  it  was  not  thought  best  to  state  them  par- 
ticularly in  this  report  of  the  case,    E.   , 
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This  was  objected  to  on  the  part  of  the  defendant^  on  the 
ground  that  it  was  too  late. 

The  Court  said  that  the  plaintiff  could  amend  in  any  stage 
of  the  trial  if  the  case  had  not  been  actually  committed  to  the 

[310]  rpjjg  declaration  was  accordingly  amended  by  inserting 
and  declaring  upon  the  contract  above  recited.  Then  there  was 
inserted  a  letter  from  the  defendant  to  the  plaintiff,  dated  No- 
vember 21,  1805,  in  which  the  defendant  concludes  to  take 
the  whole  ship,  and  introduces  a  Captain  Waterman  as  his 
agent,  to  superintend  the  finishing  of  the  ship.  Then  it  was 
averred  that  Waterman  did  superintend  the  finishing  and  rigging 
of  the  ship ;  and  that  the  defendant,  on  the  8th  day  of  February, 
1806,  in  pursuance  of  the  contract,  executed  the  note  on  which, 
etc.  The  plaintiff  then  introduced  an  averment  that  he  finished 
the  ship  in  all  respects  as  specified,  sold  her  to  the  defendant  on 
the  30th  of  April,  1806,  and  delivered  her  with  a  bill  of  sale  to 
Waterman,  as  the  agent  of  the  defendant;  that  Waterman 
received  the  ship,  and  made  an  indorsement  upon  the  contract  in 
the  following  words:  "Received  the  ship  of  Captain  Nathan 
Smith,  agreeable  to  the  within  contract;  and  I,  as  attorney  to 
Jacob  Barker,  do  discharge  said  Smith  from  all  demands  that 
said  Barker  has  by  law  or  equity,  for  not  delivering  her  before; 
as  witness  my  hand  this  30th  day  of  April,  1806. 

"  D.  Wateeman,  attorney  for  J.  Barker." 

The  plaintiff  then  averred  that  by  said  writing  of  the  8th  of 
February,  1 806,  the  defendant  assumed  and  promised  to  pay  the 
plaintiff,  or  his  order,  five  hundred  dollars,  as  soon  as  that 
amount  should  become  due  by  said  contract ;  and  that  on  the 
30th  of  April,  1806,  said  sum  was  due  from  the  defendant  to 
the  plaintiff  by  said  contract,  and  by  the  completion,  delivery, 
and  sale  of  said  ship. 

[ai'T]  j^fter  the  declaration  had  been  thus  amended,  it  was 
agreed  by  the  counsel  to  submit  the  case  to  the  same  jury  who 
had  heard  the  evidence  adduced  in  the  former  stage  of  the  trial. 

LiviNGSTOJr,  J.,  in  his  charge  to  the  jury  said  that  the  con- 
tract now  stated  in  the  declaration  was  that  Smith  should  finish 
Beot.  0.  0.— 6. 
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the  ship  Miza  ia  a  workmanlike  manner,  and  sell  her  to  Barker 
in  about  one  month.  The  defendant  had  objected  that  this  con- 
tract was  not  complied  with,  because  the  ship  was  not  built  in  a 
workmanlike  manner.  Little  proof  had  been  adduced  by  the 
defendant  to  this  point,  and  he  considered  it  as  not  much 
insisted  on  by  his  counsel.  As  to  the  time,  it  was  proved  that 
the  ship  was  not  delivered  till  after  six  months  had  elapsed. 
Nobody  could  consider  this  as  the  fulfillment  of  a  contract  to 
deliver  in  about  one  month.  But  it  was  insisted  for  the  plaint- 
iif  that  whatever  breach  of  contract  there  has  been  on  his  part, 
all  advantage  to  be  derived  from  it  had  been  waived  expressly 
by  the  defendant.  But  this  note  was  to  become  payable  when 
the  sum  of  five  hundred  dollars  should  become  due  on  the  con-  • 
tract.  If  the  contract  was  not  complied  with,  this  note  could 
not  have  become  due.  The  court  were  decidedly  of  opinion  that 
if  Barker  had  expressly  waived  all  exceptions  arising  from  want 
of  fulfillment  of  the  contract  by  writing  under  hand  and  seal,  yet 
this  note  would  never  have  become  due. 
The  plaintiff  thereupon  suffered  a  nonsuit. 

NoTB.  Amendment  op  Deolaeation,  When  Allowed.  —  Amendments  at  any 
stage  are  within  the  discretion  of  the  court.  (Tiernan  v.  Woodi-uff,  5  McLean,  140, 
approving  above  case.) 

Tawance  Between  Allegation  and  Pboof. — See  Stone  v.  Laiorence,  i  Cranch 
C.  C.  12,  citing  case  in  text. 
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[U.  8.  Circuit  Court,  District  of  Connecticut,  1809. — i  Day,  121.] 

Witness — Pabty  to  Okime — When  Compelled   to  Testify In  an  action  of 

debt  to  recover  the  penalty  given  by  the  Act  of  Congress  of  May  10,  1800, 
for  transporting  slaves  from  one  foreign  port  or  place  to  another,  a  parti- 
ceps  crimmts,  after  the  expiration  of  two  years  from  the  commission  of  the 
offense,  witlioht  any  prosecution  against  him  being  commenced,  may  be  com- 
pelled to  testify  against  the  defendant,  though  such  witness  has  been  out  of  the 
jurisdiction  of  the  United  States  a  considerable  part  of  the  two  years.  A  fleeing 
from  justice  within  tlie  proviso  to  tlie  United  States  Statute  of  Limitations  for 
crimes  does  not  necessarily  import  a  fleeing  from  prosecution  begun, 

Tkanspoetation  of  Pebsons  for  Pubposes  op  Slaveby,  What  Constitdtes— The 
offense  within  the  Act  of  Congress  of  May  10, 1800,  consists  in  transporting  per- 
sons from  one  foreign  country  to  another,  with  a  view  to  their  being  sold  as 
slaves ;  and  the  offense  is  complete  when  the  vessel  arrives  at  the  place  of  desti- 
nation, whether  the  slaves  are  sold  or  not. 
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Depositions— Admissibility  in  United  States  Coubts.  —  Where  the  certificate 
of  a  magistrate  taking  a  deposition,  stated  it  to  have  been  written  in  his 
presence,  without  saying  by  whom,  and  it  appeared  also  that  the  substance  of 
it  k-id  been  reduced  to  writing  by  the  deponent  ten  days  before  at  a  different 
place  when  the  magistrate  was  not  present,  it  was  held  that  such  deposition  was 
inadmissible  in  the  United  States  courts. 

Present  Hon.  Pieepont  Edwards,  District  Judge  for  the 
District  of  Connecticut. 

[Judge  Livingston  was  prevented  from  attending  this  term,  in  consequence  of 
an  injury  received  by  a  fall.] 

[lai]  This  ^ag  an  action  of  debt  to  recover  double  the  value 
of  the  interest  which  the  defendant  had  in  certain  slaves,  trans- 
ported in  the  brig  Heroine,  whereof  the  defendant  was  sole 
owner  and  master,  from  Africa  to  Havanna,  and  there  sold  by 
the  direction  of  the  defendant,  and  for  his  benefit,  contrary  to 
the  provisions  of  the  Act  of  Congress  of  May  10,  1800. 

Stat.  U.  S.  V.  5,  p.  167,  170.  The  first  section  of  that  act  is  as  follows  :  "  That 
it  shall  be  unlawful  for  any  citizen  of  the  United  States,  or  other  person  residing 
within  the  United  States,  directly  or  indirectly,  to  hold  or  have  any  right  or  prop- 
erty in  any  vessel  employed  or  made  use  of  in  the  transportation  or  carrying  of 
slaves  from  one  foreign  country  or  place  to  another,  and  any  right  or  property  be- 
longing, as  aforesaid,  shall  be  forfeited,  and  may  be  libelled  and  condemned  for  the 
use  of  the  person  who  shall  sue  for  the  same ;  and  such  person  transgressing  the 
prohibition  aforesaid  shall  also  forfeit  and  pay  a  sum  of  money  equal  to  double  the 
value  of  the  right  or  property  in  such  vessel,  which  he  held  as  aforesaid ;  and  shall 
also  forfeit  a  sum  of  money  equal  to  double  the  value  of  the  interest  which  he  may 
have  had  in  the  slaves,  which  at  any  time  have  been  transported  or  carried  in  such 
vepsel,  after  the  passing  of  this  act,  and  against  the  form  thereof." 

The  action  was  commenced  t^**'  March  31, 1808.  The  trans- 
portation and  sale  of  the  slaves  were  thus  alleged  in  the  declara- 
tion :  "  That  while  said  vessel  remained  on  said  coast  of  Africa, 
to  wit,  after  the  first  day  of  December,  1805,  and  before  the 
first  day  of  April  then  next  following,  by  direction  of  said  John 
Smith,  and  for  his  use,  the  crew  of  said  vessel  did  forcibly  seize, 
carry  on  board  said  vessel,  and  there  confine  more  than  one 
hundred  of  the  natives  of  Africa,  a  foreign  country,  with  intent 
them  to  transport,  and  sell  and  dispose  of  as  slaves  in  some  for- 
eign country.  And  afterwards  said  vessel,  pursuant  to  the 
previous  advice  and  direction  of  said  John  Smith,  did  sail  from 
said  coast  of  Africa  having  on  board  more  than  one  hundred  of 
the  said  inhabitants  and  natives  of  Africa,  destined  to  the  port 
of  Havanna,  a  foreign  port  and  place  in  the  dominions  of  the 
King  of  Spain,  at  which  port  said  vessel  arrived  before  the  1st 
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day  of  June,  1806.  And  the  said  United  States  further  declare 
that  after  the  1st  day  of  April,  and  before  the  30th  day  of 
June  in  the  year  last  mentioned,  and  within  two  years  next 
before  the  date  of  this  writ,  by  the  previous  advice  and  direction 
of  said  John  Smith,  and  for  his  use  and  benefit,  at  Havanna 
aforesaid,  one  hundred  of  said  inhabitants  and  natives  of  Africa, 
so  as  aforesaid,  by  said  John  Smith,  caused  to  be  taken  and 
transported  to  the  place  last  mentioned,  were  there  sold  and  dis- 
posed of  as  slaves,  and  at  a  price  not  less  than  one  hundred  dol- 
lars for  each  of  said  Africans,  amounting  in  the  whole  to  ten 
thousand  dollars,  against  the  form,  force,  and  effect  of  the  sev- 
eral acts  of  the  Congress  of  the  United  States  in  such  cases 
made,  and  then  in  force."  The  declaration  then  concluded 
thus :  "  By  means  whereof,  and  by  force  of  the  statutes  afore- 
said, f***^  the  said  John  Smith  hath  forfeited  and  become  liable 
to  pay  a  sum  or  money  equal  to  double  the  value  of  the  interest 
which  he  then  had  in  said  slaves  so  transported  in  said  brig 
Heroine,  whereof  said  John  Smith  was  sole  owner,  from  Africa 
to  Havanna  aforesaid,  and  there  sold  as  aforesaid,  for  the  benefit 
of  said  John  Smith,  amounting  to  twenty  thousand  dollars." 
The  defendant  pleaded  not  guilty. 

The  District  Attorney  Huntington  and  Peters,  for  the  United 
States. 

Goodrich,  Daggett,  Mosely  and  Dwight,  for  the  defendant. 

On  the  trial  the  District  Attorney,  Huntington,  for  the  United 
States,  offered  "William  Mills,  one  of  the  crew  of  the  brig  Her- 
oine, as  a  witness  to  prove  that  the  defendant  was  owner  of  the 
slaves  mentioned  in  the  declaration. 

« 

Daggett,  of  counsel  for  the  defendant,  objected  to  his  being 
sworn,  on  the  ground  that  his  testimony  would  implicate  him- 
self, and  subject  him  to  fine  and  imprisonment.  The  second 
section  of  the  Act  of  May  10,  1800,  declares  "  that  it  shall  be 
unlawful  for  any  citizen  of  the  United  States,  or  other  person 
residing  therein,  to  serve  on  board  any  vessel  employed  or  made 
use  of  in  the  transportation  or  carrying  of  slaves  from  one 
foreign  country  or  place  to  another";  and  provides  that  "any 
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such  citizen  or  other  person  voluntarily  serving  as  aforesaid, 
shall  be  liable  to  be  indicted  therefor,  and  on  conviction  thereof 
shall  be  liable  to  a  fine  not  exceeding  two  thousand  dollars,  and 
be  imprisoned  not  exceeding  two  years."  (Stat.  IT.  S.  v.  1,  p. 
168.)  A  prosecution  has  already  been  commenced  against  the 
witness  for  serving  on  board  the  defendant's  vessel  during  the 
voyage  in  question.  Any  facts  within  the  knowledge  of  this 
witness  which  will  subject  the  defendant  will  also  show  that  the 
witness  is  guilty. 

The  District  Attorney  replied  that  he  had  entered  a  nolle  pro- 
sequi on  the  prosecution  against  the  witness,  and  the  time  for 
institutiug  a  new  prosecution  has  elapsed,  the  offense  having 
been  committed  more  than  two  years  ago.  ^  *** '  Further,  the 
only  point  to  which  we  propose  to  direct  the  testimony  of  the 
witness  is,  that  John  Smith  was  owner  of  certain  slaves.  To 
establish  that  point  will  not  implicate  the  witness.  Nothing  is 
more  common  in  criminal  trials  than  to  call  upon  a  partieeps 
eriminis  to  testify. 

Edwards,  J. — That  is  where  the  witness  does  not  object. 
But  here  the  witness  does  object. 

The  District  Attorney  observed  further  that  the  witness  came 
here  voluntarily,  and  agreed  to  testify.  He  ought  not  now  to 
surprise  us  by  refusing  to  testify.  It  would  be  hard  on  the 
part  of  the  United  States  if  he  were  permitted  to  conduct  in  this 
manner. 

Edwards,  J. — That  is  of  no  consequence.  The  only  ques- 
tion is  whether  he  can  be  compelled  to  testify  to  what  may 
implicate  himself,  because  two  years  have  elapsed  since  the 
transaction. 

The  District  Attorney  then  insisted  that  the  lapse  of  two  years 
after  the  offense  was  committed  without  any  prosecution  is 
unquestionably  a  complete  bar,  and  cited  Adams,  q.  t,  v.  Wood, 
2  Cranch,  336.  The  witness  is  now  as  secure  from  the  penalties 
of  the  statute  as  though  he  had  never  committed  the  offense. 


86  United  States  v.  Smith. 

Daggett,  for  the  defendant.  The  United  States  Statute  of 
Limitations  has  a  proviso  expressly  excepting  persons  fleeing 
from  justice  from  its  operation. 

The  latter  clause  of  the  thirty-second  section  of  the  Act  of  Congress  of  April 
30, 1790  (vol.  1,  p.  114) ,  is  as  follows :  "  Nor  shall  any  person  be  prosecuted,  tried,  or 
punished  for  any  offense  not  capital,  nor  for  any  fine  or  forfeiture  under  any  penal 
"  statute,  unless  the  indictment  or  information  for  the  same  shall  be  found  or  insti- 
tuted within  two  years  from  the  time  of  committing  the  offense,  or  incurring  the 
fine  or  forfeiture  aforesaid."  Then  follows  this  proviso:  "Provided  that  nothing 
herein  contained  shall  extend  to  any  person  or  persons  fleeing  from  justice." 

It  appears  [***J  that  this  witness  has  been  out  of  the  United 
States  a  considerable  part  of  the  time  since  the  transaction  took 
place.  [This  had  been  previously  stated,  and  admitted  by  the 
counsel  for  the  United  States.]  Now,  a  fleeing  from  justice  is 
nothing  more  than  avoidance,  a  going  out  of  the  jurisdiction  to 
avoid  prosecution.  So  the  construction  has  been  as  to  fugitives 
from  justice  from  one  State  into  another.  But  at  any  rate  the 
witness  will  be  jeopardized  by  testifying,  and  this  is  sufficient  to 
excuse  him.  If  prosecuted  for  this  offense  he  must  plead  the 
Statute  of  Limitations.  The  attorney  for  the  United  States  may 
then  reply  over  a  fleeing  from  justice.  This  he  will  attempt  to 
support  by  showing  that  the  witness  has  actually  been  without 
the  jurisdiction  of  the  United  States.  Will  not  this  jeopardize 
him?  The  Statute  of  Limitations  never  purges  the  offense. 
Nothing  but  a  pardon  will  afford  the  offender  complete  security. 
The  case  of  Bollman,  on  Burr's  Trial  was  referred  to:  the 
question  there  was  whether  Bollman  was  bound  to  accept  the 
pardon.  But  without  the  pardon  it  was  admitted  that  he  could 
not  be  called  upon  to  testify. 

Peters,  for  the  United  States,  contended  that  a  fleeing  from 
justice  within  the  proviso  of  the  statute  must  be  a  fleeing  from 
a  prosecution  begun. 

Edwabds,  J. — That  point  Avas  decided  otherwise  by  Ch.  J, 
Ellsworth  in  the  case  of  Isaac  "Williams.  He  said  it  made  no 
difference  whether  a  prosecution  was  commenced  or  not. 

Goodrich  stated  that  in  Williams'  case  the  offender  had  simply 
been  in  a  foreign  country,  and  it  was  considered  as  a  fleeing 
from  justice. 
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Edwaeds,  J. — I  am  prepared  to  give  my  opinion  on  the 
point,  but  if  the  jury  should  find  a  verdict  against  the  defendant 
I  will  give  him  an  opportunity  to  move  '  **" '  for  a  new  tibial, 
and  have  the  opinion  of  Judge  Livingston.  It  appears  to  me 
that  the  witness  is  prima  facia  protected  from  prosecution  by  the 
Statute  of  Limitations.  The  answer  comes  from  him.  He  says 
he  is  not  protected  because  he  has  fled  from  justice.  But  he 
ought  not  to  make  his  fleeing  from  justice  (his  own  crime)  a 
ground  for  withholding  his  testimony.  At  the  same  time  the 
court  will  take  care  that  the  witness  be  not  entrapped.  The 
attorney  will  not  be  allowed  to  say  now  that  the  prosecution  is 
barred,  and  thus  obtain  his  testimony,  and  afterwards  bring  for- 
ward a  prosecution,  and  say  that  it  is  not  barred,  because  the 
witness  has  fled  from  justice.     The  witness  must  testify. 

In  the  course  of  the  trial  the  district  attorney  offered  the 
deposition  of  Thaddeus  R.  Austin.  It  appeared  that  the  sub- 
stance of  this  deposition  had  been  copied  by  the  deponent  from 
another  paper  which  he  had  written  at  Suffield  about  ten  days 
before.  The  certificate  of  the  magistrate  who  took  the  deposition 
was  as  follows :  "  Personally  appeared  the  above-named  Thad- 
deus E..  Austin  of  Suffield,  in  the  State  of  Connecticut,  and 
being  duly  cautioned,  made  oath  to  the  truth  of  the  above  depo- 
sition by  him  subscribed,  and  written  in  my  presence,"  etc. 

Daggett  objected  to  the  admission  of  this  deposition  on  the 
ground  that  it  was  not  taken  as  the  act  of  Congress  requires. 
The  30th  section  of  the  Judiciary  Act  (vol.  1,  p.  69),  provides, 
that  every  person  deposing  shall  be  carefully  examined,  and 
cautioned,  and  sworn,  or  affirmed  to  testify  the  whole  truth,  and 
shall  subscribe  the  testimony  by  him  or  her  given,  after  the 
same  shall  be  reduced  to  writing,  which  shall  be  done  only  by 
the  magistrate  taking  the  deposition,  or  by  the  deponent  in  his 
presence.  This  testimony  was  not  reduced  to  writing  t**''  by 
the  magistrate  taking  the  deposition,  nor  by  the  deponent  in 
his  presence. 

Pders,  contra. 

Edwakds,  J.— The  provisions  of  the  act  of  Congress  relative 
to  the  taking  of  depositions  are  very  important,  and  ought  to  be 
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adhered  to  strictly.  This  deposition  cannot  be  read.  The  ques- 
tion is  not  a  new  one.  In  England  the  lord  chancellor  has 
refused  to  admit  depositions  taken  as  this  was. 

The  transportation  of  the  slaves  from  Africa  to  Havanna,  as 
stated  in  the  declaration,  was  clearly  proved  by  the  evidence 
adduced  on  the  part  of  the  United  States.  It  appeared  that  the 
vessel  arrived  at  Havanna  more  than  two  years  before  the  com- 
mencement of  the  suit;  but  it  did  not  appear  that  the  slaves 
were  actually  sold  until  some  time  within  the  two  years. 

Goodrich  &  Daggett  contended  that  the  offense  charged  in  this 
declaration  is  complete  when  the  vessel  arrives ;  and  her  arrival 
takes  place  when  she  is  moored.  It  is  not  necessary  that  the 
slaves  should  be  landed  or  sold. 

The  District  Attorney  and  Peters,  contra,  insisted  that  in  order 
to  constitute  the  offense  in  question  the  persons  transported  must 
be  sold  as  slaves;  if  they  are  transported  for  the  purpose  of  col- 
onization, or  any  other  purpose  than  to  be  sold  as  slaves,  it  is  no 
offense.  But  at  any  rate,  they  must  be  landed  before  the  offense 
is  complete.  It  does  not  appear  that  these  slaves  were  landed 
more  than  two  years  before  the  commencement  of  the  suit.  If 
the  defendant  relies  upon  the  Statute  of  Limitations  for  his  pro- 
tection it  belongs  to  him  to  show  this,  which  he  has  not  done. 

ri«8]  Qoodrich,  in  reply,  observed  that  it  clearly  belonged  to 
the  United  States  to  prove  the  offense  committed  within  two 
years  from  the  commencement  of  the  suit ;  otherwise  there  could 
be  no  recovery.  There  is  a  manifest  distinction  between  this 
case  and  that  where  a  debt  is  admitted  by  the  defendant,  and 
claimed  to  be  barred  by  the  Statute  of  Limitations. 

Edwards,  J. — That  part  of  the  case  which  rests  upon  the 
Statute  of  Limitations  is  extremely  clear.  My  opinion  is,  and 
so  I  shall  charge  the  jury,  that  the  offense  consists  in  transport- 
ing persons  from  one  foreign  country  to  another,  with  a  view  to 
their  being  sold  as  slaves;  and  as  soon  as  the  vessel  arrives  at 
the  place  of  destination  the  offense  is  completed,  whether  the 
slaves  are  sold  or  not.  It  is  incumbent  on  the  attorney  for  the 
United  States  to  show  an  offense  committed  within  two  years  • 
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and  as  this  has  not  been  done,  there  must  be  a  verdict  for  the 
defendant. 

The  jury  found  accordingly. 

Note.  Pabty  to  Crime,  When  Compelled  to  Testify. — When  the  prosecution 
ia  barred  by  the  Statute  of  Limitations,  a  particeps  criminis  may  be  compelled  to 

testify ;  he  is  not  privileged.     ( Weldon  v.  Burch,  12  111.  37C ; v ,  5 

Cranch  C.  C.  119,  approving  case  in  text.) 

Depositioks  Under  United  States  Laws. — Depositions  taken  under  United 
States  statutes  must  be  in  strict  conformity  therewith,  {Shanwiker  v.  Beading,  i 
McLean,  240,  citing  case  in  text. ) 


THE  UNITED   STATES  v.   STILES   PHELPS. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1810.— 4  Day,  469.] 

Ihdictmest — Varluioe  Between  Pkoof  and  Chime  Changed.— Where  in  a  prose- 
cution for  resisting  an  officer  of  the  customs  the  indictment  improperly  describes 
the  office,  the  variance  is  fatal. 

Present  Hon.  Bkockholst  Livingston,  Associate  Justice 
of  the  Supreme  Court  of  the  United  States,  and  Hon.  Pibepont 
Edwaeds,  District  Judge  for  the  District  of  Connecticut. 

This  was  an  indictment  for  assaulting  Edward  Cheese- 
borough,  an  inspector  of  the  customs  for  the  district  of  New 
London,  duly  appointed  and  sworn,  knowing  him  to  be  such 
inspector,  while  executing  the  duties  of  his  said  office,  under  the 
direction  of  Jonathan  Palmer,  surveyor  of  the  customs  for  said 
New  London  district,  and  for  forcibly  resisting  him,  the  said 
Edward  Cheeseborough,  in  the  execution  of  his  duty  in  said 
office. 

The  District  Attm-ney,  in  support  of  the  indictment,  oifered  in 
evidence  a  warrant  under  the  hand  of  Jonathan  f*'®'  Palmer, 
surveyor  of  the  port  of  Stonnington,  for  the  appointment  of 
Cheeseborough  as  inspector  of  the  customs. 

Daggett  (with  whom  were  Goddard  and  Billings),  for  the 
prisoner,  objected  to  this  evidence,  on  the  ground  that  the  law 
requires  the  inspector  to  be  appointed  by  the  collector,  and  rec- 
ognizes no  other  mode  of  appointment. 
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The  CouET  said  the  indictment  must  be  strictly  proved. 

The  Attorney  then  observed  that  the  surveyor  had  a  right  by 
law  to  appoint  assistants  in  the  execution  of  his  office,  and  that 
it  was  penal  to  resist  such  an  officer  thus  appointed ;  and  con- 
tended that  Cheeseborough  was  an  officer  of  this  description, 
and  that  the  warrant  of  the  surveyor  was  admissible  to  prove 
his  appointment  in  this  point  of  view. 

The  CouET  acquiescied  in  the  position  that  the  surveyor 
might  nominate  assistants,  and  that  it  would  be  penal  to  resist 
them  in  the  execution  of  their  office ;  but  if  a  man  is  prosecuted 
for  such  an  offense,  the  indictment  must  describe  the  assistants  in 
their  real  character  and  capacity.  Here  Phelps  is  prosecuted 
for  resisting  an  inspector  of  customs,  an  officer  known  and 
described  in  the  law.  It  does  not  appear  that  Cheeseborough 
was  appointed  to  that  office ;  and  although  he  might  have  held 
another  office,  and  how  penal  soever  it  might  be  to  resist  him,  it 
is  clear  that  this  indictment  cannot  be  supported.  If  Phelps  be 
guilty  of  any  crime  it  is  that  of  resisting  an  assistant  of  a  sur- 
veyor ;  but  he  is  charged  with  a  different  crime. 

No  other  evidence  being  offered. 

The  CouET  directed  the  jury  to  find  the  prisoner  not  guilty, 
which  they  did  without  retiring  from  their  seats. 


THE  UNITED  STATES  v.  DANIEL  FEINK. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1810. — 4  Day,  471.] 

Witness — Absence  of,  When  Giiound  fob  Continuino  Cadse.  —  Where  a  witness 
in  a  public  prosecution  having  been  summoned,  and  his  fees  tendered  to  him, 
refused  to  attend,  the  prosecutor  moved  to  put  ofif  the  trial  in  order  to  afford 
time  for  a  caputs ;  the  court  ruled  that  the  trial  must  proceed,  unless  the  prose- 
cutor would  make  affidavit  that  he  could  not,  in  his  opinion,  safely  try  the 
cause  without  the  attendance  of  the  witness. 

This  was  an  indictment  similar  to  the  one  stated  in  the 
preceding  case. 

Peleg  Palmer,  of  Stonnington,  a  witness  in  support  of  the 
indictment  was  summoned  last  September,  and  his  fees  tendered. 
He  now  refused  to  attend. 


Cobb  v.  Haydock.  91 


The  District  Attorney  moved  for  a  delay  of  the  cause  in  order 
to  afford  time  for  a  capias. 

Livingston,  J.,  said  the  trial  must  go  on,  and  the  party 
migiit  apply  for  an  attachment,  or  bring  an  action  for  damages. 
Such  was  the  rule  in  England  and  in  New  York, 

The  District  Attorney  stated  that  it  was  usual  in  Connecticut 
to  delay  a  cause  to  afford  time  to  bring  in  a  witness. 

Edwards,  J.,  coming  in  at  this  time,  it  was  ruled  by  the 
court,  after  a  short  consultation,  that  the  trial  must  proceed, 
unless  the  District  Attorney  would  make  affidavit  that  he  could 
not,  in  his  opinion,  safely  try  the  cause,  without  the  attendance 
of  Palmer.  More  witnesses  are  usually  summoned  than  are 
necessary,  and  it  would  be  unreasonable  to  put  off  a  trial  on 
account  of  the  absence  of  a  Avitness  who  was  not  essential,  or 
who  could  state  nothing  further  than  other  witnesses  in  court. 

Motion  denied. 


JEDUTHAN   COBB  v.  HENRY   HAYDOCK   &   SON. 

[0.  S.  Circuit  Court,  District  of  Connecticut,  1810.  — i  Day,  472.  J 

Set-off — Joint  Debt  Against  iNDivronAL  Debt.  —  Where  a  judgment  has  been 
obtained  against  one  of  two  joint  makers  of  a  promissory  note,  by  an  indorsee 
thereof,  the  former  cannot,  either  at  law  or  in  equity,  set  off  a  note  given  by 
the  payee  to  him  individually. 

This  was  a  bill  in  chancery  praying  for  a  set-off. 

The  case,  as  it  appeared  from  the  bill  and  answer,  was  as 
follows:  "The  respondents  recovered  judgment  before  this 
court,  at  this  term,  against  the  complainant  in  a  suit  in  the 
name  of  Stephen  Howard,  brought  on  a  promissory  note  for 
$1,016.68,  executed  by  the  complainant  and  Ashbel  Stanley, 
dated  the  24th  of  February,  17P6,  payable  to  Howard  on 
the  1st  of  October  following,  with  interest  after  six  months. 
On  the  22d  of  December,  1795,  the  respondents  sold  goods  to 
Howard  to  the  amount  of  371?.  9s.  lOd.  New  York  currency, 
on  credit;  and  on  the  26th  of  April  following  they  received 
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from  him  said  note  in  payment,  it  being  agreed  that  the  surplus 
should  be  paid  in  goods  at  that  time,  which  were  accordingly 
delivered.  Stanley  was  present  at  this  transaction.  One  of  the 
respondents  asked  him  if  the  note  was  good,  and  would  be  paid, 
to  which  he  answered  in  the  affirmative,  observing  that  he  was 
as  willing  to  pay  it  to  them  as  to  any  one.  Soon  after  the 
assignment  of  the  note  the  respondents  directed  their  clerk  to 
give  notice  to  the  complainant,  which  they  believe  was  done 
without  delay.  The  complainant,  however,  denied  having 
received  notice  of  the  assignment  until  October,  1796. 

On  the  24th  of  March,  1796,  Howard  being  justly  indebted 
to  the  complainant  in  the  sum  of  100/.  lawful  money  of  Conneo 
ticut,  to  secure  the  payment  thereof  gave  his  promissory  note  for 
that  amount,  payable  to  the  complainant  on  demand,  with  inter- 
est after  fourteen  months.  On  the  1st  of  April,  1796,  Howard 
became  insolvent,  f*'*'  and  absconded,  having  never  paid  any 
part  of  this  note.  Stanley  is  a  certificated  bankrupt,  and  the 
complainant  has  no  remedy  at  law  that  will  be  available. 

The  respondents,  at  the  time  they  received  the  note  first  men- 
tioned, had  no  knowledge  of  Howard's  indebtedness  to  the  com- 
plainant, or  that  he  had  ever  given  him  a  note  as  above  stated. 
They  avowed  their  intention  to  sue  out  execution  on  the  judg- 
ment against  the  complainant. 

The  bill  therefore  prayed  the  court,  as  a  court  of  chancery,  to 
decree  the  said  sum  of  lOOZ.,  and  interest  may  be  set  off  and 
applied  in  part  satisfaction  of  said  judgment,  and  to  grant  an 
injunction  for  a  stay  of  proceedings. 

J.  T.  Pete'rs,  for  the  complainant,  contended  that  the  court  ought 
to  decree  a  set-off  in  this  case,  on  the  principle  that  an  assignee 
takes  a  note  subject  to  the  same  equity  to  which  it  was  subject 
in  the  hands  of  the  assignor.  Haydock  &  Son  had  no  more 
right  here  than  Howard  would  have  had  if  he  had  retained  the 
note.  In  that  case  there  could  not  have  been  a  question  as  to 
the  complainant's  right  of  set-off.  The  case  of  Mitchell  v.  Old- 
field,  4  Term  E,ep.  123,  was  cited. 

Daggett,  for  the  respondents,  said  that  a  note  executed  in 
Connecticut,  and  negotiated  in  New  York,  might,  in  the  State 
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of  New  York,  be  sued  in  the  name  of  the  assignee.  {Lodge  v. 
Phelps,  1  Johns.  Cas.  139.) 

Stanley  told  Haydock  &  Son  at  the  time  of  the  assignment 
that  the  note  was  due,  and  he  was  willing  to  pay  it.  The  dec- 
larations of  Stanley  are  to  be  imputed  to  Cobb.  The  acknowl- 
edgment of  one  co-partner  saves  a  debt  out  of  the  Statute  of 
Limitations.     (  Whitcomb  v.  Wliiting,  Doug.  652.) 

Set-offs  are  made  only  in  case  of  mutual  debts  between  the 
same  parties.  This  is  true  in  chancery  as  well  as  that  law. 
(JSx  parte  Ockenden,  1  Atk.  237.) 

[*T4]  jf  J  \iaYe  a  note  against  B.  and  afterwards  execute  a  note 
payable  to  him  or  order,  that  he  may  sell  it  and  raise  money, 
and  yet  neglect  to  deduct  my  own  note  against  him,  it  is  more 
equitable  for  me  to  pay  the  note  thus  sold,  than  for  the  assignee 
to  lose  it. 

Livingston,  J.,  delivered  the  opinion  of  the  court.  In 
deciding  this  cause  we  shall  have  no  reference  to  the  case  of 
Lodge  v.  Phe/ps.  Who  has  the  greatest  equity  to  this  money, 
Cobb,  or  Haydock  &  Son?  The  note  in  question  is  a  joint  note 
against  Cobb  and  Stanley.  Before  receiving  an  assignment 
Haydock  &  Son  consult  Stanley,  and  are  assured  that  the  note 
will  be  paid.  Haydock  &  Son  then  sell  their  goods  on  the  spe- 
cific security  of  this  note.  Cobb  stands  in  a  different  situation. 
He  trusted  to  the  personal  security  of  Howard.  The  equity  of 
the  case  is  most  clearly  in  favor  of  Haydock  &  Son.  But  if 
this  case  were  to  be  decided  at  common  law  the  result  would  be 
the  same.  Here  is  a  joint  note  against  Cobb  and  Stanley. 
Howard's  note  to  Cobb  alone  could  not  have  been  set  off  at  law 
against  the  note  of  Cobb  and  Stanley  to  him,  if  no  assignment 
had  been  made.  The  note  of  "Howard  is  not  reduced  to  judg- 
ment, and  therefore  the  case  of  Mitchell  v.  Oldjkld  does  not 
apply. 

Bill  dismissed  with  costs. 
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THE  UNITED   STATES  v.  ROBERT  ALLEN. 

[U.  S.  Circuit  Court,  District  of  Connecticut,  1810.  —  4  Day,  474.] 

Penalty  Undeb  Embabgo  Act — Hecovebaele  in  Action  of  Debt. —An  action 
of  debt  will  lie  in  favor  of  the  United  States  to  recover  the  penalty  given  by  the 
embargo  act,  for  being  knowingly  concerned  in  a  foreign  voyage  in  violation 
of  that  act.  If  in  such  action  the  defendant  plead  nil  debet,  and  the  issue  be 
found  against  him,  the  jury,  and  not  the  court,  arc  to  fix  the  amount  of  tlie 
penalty. 

This  was  an  action  of  debt  brought  to  the  District  Court,  alleg- 
ing that  the  defendant  was  master  of  the  schooner  Amazon,  was 
concerned  in  fitting  her  out,  and  that  by  his  procurement  she 
escaped  without  any  clearance  '*'"•'  or  permit,  and  departed  from 
the  port  of  New  Haven,  and  proceeded  to  a  foreign  port,  con- 
trary to  the  provisions  of  the  embargo  acts,  particularly  the  first 
supplementary  act,  approved  January  9,  1808,  and  demanding 
the  penalty  of  $20,000. 

The  defendant  pleaded  nil  debet,  and  the  jury  found  a  general 
verdict  that  "  the  defendant  doth  owe,"  without  assessing  dam- 
ages. On  this  verdict  the  court  assessed  damages,  and  rendered 
judgment  for  the  amount  against  the  defendant. 

An  appeal  being  taken  to  this  court,  Staples,  for  the  appellant 
urged  a  reversal  of  the  judgment  below  on  two  grounds:  — 

1.  That  an  action  of  debt  is  not  sustainable  in  this  case. 
(Peake's  Ev.  272;   1  Chitty  on  Plead.  105.) 

2.  That  if  sustainable,  the  jury,  and  not  the  court,  ought  to 
have  assessed  the  damages. 

The  District  Attorney,  conira. 

Livingston,  J. — This  penalty  may  be  recovered  as  under 
the  collection  law.  The  eighty-ninth  section  of  that  act  (Stat. 
U.  S.  vol.  4,  p.  427)  authorizes  a  civil  action  only  to  recover 
the  penalty  for  a  breach.  The  word  "  suit  "  implies  ex  vi  ter- 
mini, a  civil  action.  No  part  of  the  collection  law  contemplates 
an  indictment.  The  difficulties  suggested  are  real,  but  the  stat- 
ute has  prescribed  this  course.  It  has  been  held  by  the  Circuit 
Court  in  Vermont  and  in  Virginia  that  the  district  attorney  had 
no  option,  but  was  obliged  to  bring  an  action  of  debt  until  the 
enforcing  law  passed.  Till  then  he  was  obliged  to  proceed  by 
suit,  and  there  is  no  suit  adapted  to  the  case  but  debt. 
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As  to  the  other  point,  his  honor  said,  he  chose  keep  the  case 
suh  jvdiee  until  the  next  term,  and  learn  the  practice  in  Vig- 
ginia  and  New  York,  where  similar  actions  had  been  brought. 
He  added,  at  the  same  time,  f*'*^  that  he  had  an  opinion  of  his 
own,  which  was,  that  the  jury  ought  to  have  assessed  the 
damages. 

At  the  next  term  the  judgment  of  the  District  Court  in  this 

case  was  reversed,  one  of  the  grounds  of  reversal  being  that  the 

jurj'  ought  to  have  assessed  the  damages. 

Note.  Action  of  Debt— Penalties  and  Fokfeitukes  Kecotehable  by.  —  The 
action  of  debt  will  lie  at  the  snit  of  the  United  States  to  recover  the  penalties  and 
forfeitures  imposed  by  statutes.  (StockiceU  v.  United  States,  13  Wall.  543 ;  Walsh 
V.  United  States,  2  Wood.  &  M.  34G,  citing  above  case.) 


ISTATHANIEL  PENDLETON,  RICHARD  L.  HALLETT, 
PHILIP  RHINELANDER,  WILLIAM  RHINELAN- 
DER,  RICHARD  HARTSHORN,  WILLIAM  KEN- 
YON,  JOSEPH  LINDLEY,  JOHN  DELAFIELD,  ED- 
WARD LAIGH,  Petitionees;  TIMOTHY  PHELPS, 
JOHN  BULKELEY,  PELEG  P.  SANFORD,  ELIAS 
SHIPMAN,  NATHAN  BEERS,  Respondents. 

[V.  S.  Circuit  Court,  District  of  Connecticut,  1810.  — 4  Day,  476.] 

Statute  or  Limitations — Claim  Against  Estate  of  Deceased  Pabtnee,  When 
Babbed  by.  —  A  claim  against  tlie  estate  of  a  deceased  partner,  accruing  in  con- 
sequence of  the  insolvency  of  the  surviving  partner,  after  the  Statute  of  Limita- 
tions had  run  upon  the  claims  against  such  estate  generally,  is  not  barred, 
though  not  exhibited  within  the  period  limited  by  the  statute. 

This  was  a  petition  in  chancery.  The  circumstances  stated 
in  the  bill,  so  far  as  they  are  necessary  to  understand  the  point 
decided,  were  as  follows:  In  February,  1801,  Peleg  Sanford 
and  Timothy  Phelps,  merchants  in  company,  under  the  firm  of 
Phelps  &  Sanford,  applied  to  the  petitioners  to  make  insurance 
on  the  freight  of  the  schooner  Betsey,  from  New  York  to  St. 
Jago  de  Cuba.  The  policy  was  valued  at  $4,000,  and  the 
amount  was  underwritten,  in  different  proportions,  by  the  peti- 
tioners. The  schooner  sailed  from  New  York,  and  after  arriv- 
ing in  sight  of  her  destined  port,  was  captured  and  carried  into 
Jamaica.     The   owners    immediately   made   an    abandonment, 
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which  the  underwriters  accepted,  and  paid  for  a  total  loss.  The 
vessel  and  cargo  were  libelled  in  the  vice-admiralty  court  of 
Jamaica,  and,  upon  trial,  a  restoration  of  the  property  was 
decreed,  the  owners  first  giving  bond  to  abide  the  event  of  a 
rehearing  in  the  English  admiralty  court,  to  which  the  captors 
appealed,  and  from  which  the  appeal  was  dismissed,  and  the 
sentence  below  confirmed. 

Pending  the  appeal,  a  dispute  arose  between  the  underwriters 
and  the  insured,  respecting  the  liability  of  the  f*''^'^  former  to 
contribute  to  the  expenses  of  the  trials,  and  their  right  to  receive 
freight,  pro  rata  itineris  per  acti,  stated  at  sixteen  seventeenths 
of  the  voyage  insured.  The  matter  was  submitted  to  arbi- 
trators, who  awarded  that  the  underwriters  were  entitled  to  a 
pro  rata  freight,  upon  payment  of  a  proportionable  part  of  the 
expense  consequent  upon  the  captor,  in  case  the  sentence  of  the 
vice-admiralty  court  should  be  confirmed.  The  petitioners,"  in 
pursuance  of  the  award,  paid  their  proportion  of  the  expenses 
incurred  by  reason  of  the  capture.  The  arbitrators  made  their 
award  in  February,  1803.  In  April,  1804,  the  sentence  of  the 
vice-admiralty  court  was  confirmed. 

Peleg  Sanford  died  in  April,  1802,  abundantly  solvent,  hav- 
ing made  a  will,  in  which  the  respondents,  Shipman  and  Beers, 
were  named  executors,  who  accepted  the  trust,  and  caused  the 
will  to  be  proved  and  approved.  Shortly  after  the  decision  in 
favor  of  the  ship  and  cargo  the  petitioners  commenced  actions 
against  Phelps,  as  surviving  partner  of  the  firm  of  Phelps  & 
Sanford,  to  recover  freight  for  that  part  of  the  voyage  per- 
formed before  the  capture. 

It  was  agreed  that  all  the  causes  should  abide  the  event  of  a 
single  trial,  which  eventually  resulted  in  favor  of  the  plaintiff. 
In  1806  Phelps  became  bankrupt,  and  obtained  an  act  of  insolv- 
ency in  his  favor,  the  claim  of  the  petitioners  remaining  wholly 
unsatisfied.  Peleg  P.  Sanford  is  now  sole  heir  to  the  estate  of 
Peleg  Sanford,  deceased.  The  petition  sought  relief  against  the 
heir  and  executors  in  consequence  of  the  insolvency  of  Phelps, 
the  surviving  partner. 

To  this  bill  there  was  a  demurrer,  under  which  the  respond- 
ents relied  upon  the  Statute  of  Limitations  of  this  State  against 
the  claim  stated  in  the  bill,  which  provides  that  any  persons  not 


Pendleton  et  al.  v.  Phelps  et  al.  97 

being  inhabitants  of  this  State  shall  have  liberty  to  exhibit  their 
claim  against  an  estate  which  shall  not  be  represented  insolvent, 
at  any  time  within  two  years  after  publication  of  notice;  the 
same  f*'*'  statute  having  previously  limited  a  shorter  time  for 
the  exhibition  of  claims  generally.     (Stat.  Conn.  tit.  60,  c.  1,  §  23.) 

For  the  petitioners  it  was  contended  that  they  were  not  cred- 
itors of  Sanford  at  the  time  of  his  decease,  or  within  two  years 
after.  They  were  not  creditors,  either  in  law  or  in  equity,  until 
the  bankruptcy  of  Phelps.  There  was,  therefore,  no  necessity 
of  exhibiting  this  claim  to  Sanford's  executors  within  the  two 
years  specified  in  the  statute.  The  term  "  claim,"  as  it  is  there 
used,  is  synonymous  with  the  word  "debt,"  and  imports  a  right  to 
demand  money  out  of  the  estate  of  the  deceased.  But  can  it  be 
said  that  a  person  who  has  no  such  existing  right,  and  perhaps 
never  will  have,  is  a  creditor,  or  has  a  claim  which  must  be 
exhibited  within  a  limited  time?  Commissioners  cannot  report 
on  future  contingent  claims.  The  estate  of  a  deceased  person  is 
in  certain  cases  to  be  sold  for  the  payment  of  debts ;  but  it  can- 
not be  sold  to  pay  contingent  claims.  The  cases  in  the  English 
books  which  show  what  claims  may  be  proved  under  a  com- 
mission of  bankruptcy  will  illustrate  our  law,  and  confirm  the 
position  for  which  we  contend.  {TuUy  v.  Sparkes,  2  Strange, 
867;  Croolcshank  v.  Thompson,  2  Strange,  1160;  Hockley  v. 
Merry,  2  Strange,  1043 ;  Goddard  v.  Vanderheyden,  3  Wils.  262 ; 
S.  C.  2  Bl.  Kep.  794;  Ex  parte  Adney,  Cowp.  460.)  The  case 
of  Backus  V.  Cleveland,  Kirby,  36,  decided  in  this  State  is  more 
directly  in  point. 

If  at  the  expiration  of  the  tfl^o  years  the  petitioners  had 
released  all  claims  and  demands  whatsoever,  it  would  have  been 
no  bar  to  this  claim.  There  was  no  antecedent  debt  or  duty, 
and  therefore  a  release  would  not  bar  it.  {Hoe's  Case,  5  Co.  71 ; 
Hancock  v.  Field  et  al,  Cro.  Jac.  170;  Belcher  et  TJx.  v.  Hud- 
son, Cro.  Jac.  222;  Whitton  v.  Bye,  Cro.  Jac.  486;  Port^  v. 
Philips,  Cro.  Jac.  623;  Cage  v.  Acton,  1  Eaym.  Ld.  618.) 

The  counsel  for  the  respondents  contended  that  the  claim 
ought  to  have  been  exhibited  to  Sanford's  executors  f*'"l  within 
the  two  years.  The  estate  of  Sanford  was  solvent,  and  when 
this  is  the  case  the  law  does  not  require  claims  to  be  proved  to 
the  executor.  He  pays  such  as  he  pleases,  being  liable  on  his 
Bkun.  C.  C  — 7. 
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bond  for  any  abuse  of  his  trust.  But  in  case  of  an  insolvent 
estate,  the  commissioners,  who  are  the  officers  of  the  court  of 
probate,  decide  on  all  claims  presented  to  them,  and  their  decis- 
ion is  conclusive.  In  solvent  estates  the  creditor  is  required 
only  to  exhibit  his  claim;  in  insolvent  estates  he  must  prove 
his  claim. 

The  object  of  the  bond  given  by  the  heirs  to  refund  (Vide 
Stat.  Conn.  tit.  60,  c.  1,  §  17)  is  to  furnish  means  of  payment 
for  claims  which  the  executor  may  have  improperly  rejected. 
In  cases  of  insolvency  it  is  the  object  of  our  system  to  bring 
estates  to  a  final  settlement. 

It  is  no  reason  for  not  presenting  a  claim  that  the  amount  is 
uncertain.  Such  must  necessarily  be  the  damages  for  breach  of 
covenant,  and  in  many  other  cases.  (Jones  v.  Woodhull,  1  Root, 
298.) 

The  cases  cited  from  the  English  books  are  all  on  the  prin- 
ciple that  the  claims  could  not  be  sworn  to,  and  by  their  statutes 
of  bankruptcy  no  claims  can  be  sworn  to  unless  they  are  certain 
and  liquidated.  Our  rule  in  regard  to  the  estates  of  deceased 
persons  is  different.  Unliquidated  claims,  as  well  as  liquidated, 
may  be  exhibited  against  the  estate  of  a  person  deceased.  The 
case  of  FUly  v.  Brace,  1  Root,  507,  was  cited.  [Edwaeds,  J. — 
Before  the  case  of  FiHy  v.  Brace,  the  Superior  Court  had  decided 
otherwise,  though  manifestly  contrary  to  British  authority. 
Livingston,  J.,  said,  that  the  only  question  here  was,  whether 
the  petitioners  were  creditors  of  the  estate  of  Sanford.  There 
must  be,  within  the  two  years,  a  claim,  so  that  the  claimant 
may  be  termed  a  creditor.  It  is  of  no  consequence  whether  the 
claim  be  liquidated  or  not.] 

At  law  there  is  no  claim  against  a  deceased  partner;  t**"J  but 
in  equity  both  partners  owe  the  debt,  and  also  their  representa- 
tives. The  remedy  is  indeed  against  the  surviving  partner  only; 
but  there  is  no  rule  of  law  which  limits  the  debt  to  him.  It  is 
correct  in  a  court  of  equity  to  say  that  Sanford,  or  his  represen- 
tatives, owed  the  whole  of  this  money. 

Further,  the  money  paid  in  this  case  was  for  a  consideration 
which  happened  to  fail.  There  was  never  any  foundation  for 
the  payment  of  this  money.  The  underwriters  ought  never  to 
have  paid  it.     The  vessel  ought  never  to  have  been  condemned. 
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There  was,  therefore,  an  equitable  right  to  recover  this  money 
out  of  Phelps  &  Sanford  when  the  vessel  was  condemned  in  the 
West  Indies, 

The  arbitrators  decided  that  there  was  a  claim  against  Phelps 
&  Sanford  under  certain  contingencies,  which  contingencies 
actually  happened.  The  petitioners  could  have  made  a  claim. 
They  might  have  exhibited  their  claim  if  they  had  not  proved 
the  amount  precisely ;  and  this  would  have  been  sufficient  to 
save  the  case  out  of  the  statute. 

It  is  the  policy  of  our  laws  that  all  claims  should  be  limited. 
The  Statutes  of  Limitation  are  favorably  regarded  in  our  courts. 

Livingston,  J.,  asked  if  this  claim  was  not  barred  by  statute, 
would  it  ever  be  barred  by  our  common  law? 

The  counsel  for  the  respondents  answered  in  the  negative. 

Livingston,  J.,  delivered  the  opinion  of  the  court.  After 
stating  the  case,  as  it  appeared  from  the  bill,  he  observed  that 
the  only  question  was  whether  the  petitioners  were  creditors  of 
the  estate  of  Sanford  in  such  a  sense  as  to  require  the  exhibition 
of  their  claim  within  the  two  years  limited  by  the  statute.  It 
is  the  opinion  of  this  court  that  they  were  not.  It  would  have 
answered  no  purpose  for  the  petitioners  to  have  exhibited  a 
demand  t***'against  Sanford's  heirs.  There  is  no  case  in  Eng- 
land, or  in  this  country,  in  law  or  equity,  of  pursuing  the  effects 
of  a  deceased  partner  while  the  surviving  partner  is  solvent. 
Phelps  was  solvent  during  the  whole  two  years  claimed  as  the 
term  of  limitation. 

This  is  different  from  the  case  of  a  demand  payable  at  a 
future  period.  It  was  here  impossible  to  know  that  there  would 
ever  be  a  demand  against  Sanford,  as  it  could  arise  only  in  con- 
sequence of  Phelps'  insolvency.  This  was  an  event  not  to  be 
foreseen  or  calculated  upon.  The  executors  could  not  withhold 
property  from  heirs  and  devisees  for  such  an  uncertain  demand. 
There  is  some  force  in  the  argument  derived  from  the  section  of 
the  statute  requiring  heirs  to  give  a  bond  to  refund  in  case  of 
future  creditors.  This  is  like  the  case  of  a  covenant  of  war- 
ranty, on  which  a  claim  may  never  arise. 

It  is  said  that  after  a  claim  is  discovered  it  must  be  presented 
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like  other  claims,  in  two  years.     But  there  is  no  force  in  such 

an  argument.     There  is  no  law  of  that  sort. 

The  demurrer  is  overruled,  and  let  the  bill  stand  for  an 

answer. 

Note.  Estate  op  Deceased  Paetner — Liabilitt  for  Paenekship  Debts. — 
The  estate  of  a  deceased  partner  is  under  no  liability  for  partnership  debts,  while 
the  surviving  partner  is  solvent.  {Troy  I.  <Sb  N,  Fact,  v.  Winslow,  H  Blatchf.. 
51S,  approving  case  ia  text.) 


ESTILL  ET  ALS.  V.  BLAKEMOEE. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1808.— 1  Overton,  273.] 

Beeach  of  Covenaht  in  Conveyance — Measuke  or  Dauaoes. — In  an  action  for 
breach  of  a  covenant  that  lands  conveyed  are  of  a  certain  quality,  the  measure 
of  damages  ia  the  value  of  the  land  at  the  time  of  the  covenant  broken  or  date 
of  the  deed. 

Covenant  that  a  tract  of  land  should  be  of  a  certain  quality, 
and  to  execute  a  deed,  which  had  been  done  some  time  since,  but 
the  bond  or  covenant  retained.  The  declaration  for  breach 
stated  that  the  land  was  not  of  the  value  covenanted. 

The  question  with  the  court  and  jury  was,  whether  the  value 
of  the  land  should  be  estimated  at  the  time  of  the  conveyance  in 
this  case,  or  covenant  broken,  or  at  the  time  of  rendering  the 
verdict. 

M'Naiey,  J.,  said  he  had  understood  the  practice  in  the  State 
was  to  assess  the  damages  in  such  cases,  according  to  the  value 
at  the  time  of  the  verdict ;  but  he  much  doubted  whether  such 
practice  was  legal  or  not. 

Todd,  J.  —  Cases  have  been  decided  in  New  York,  Pennsyl- 
vania, Connecticut,  and  Virginia,  contrary  to  the  practice  here, 
as  stated.  The  practice  here,  therefore,  is  very  doubtful,  and  I 
am  strongly  inclined  to  think  it  is  not  law. 

M'Naiey,  J. — It  would  seem  that  we  could  not  with  pro- 
priety depart  from  the  practice  in  the  State  without  further 
argument. 

The  court  left  the  decision  to  the  jury  without  any  particular 
directions.     The  jury  found   a  verdict   for  the  plaintiif,  and 
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Grundy,  for  the  defendant,  moved  for  a  new  trial  upon  the 
ground  of  excessive  damages. 

Sed  Per  Curiam.  — The  damages  are  not  excessive,  ^*'*^  nor 

more,  it  is  believed,   than  the  value   of  the  laud,  estimated 

at  the  time  of  the  covenant  broken,  or  date  of  the  deed,  and 
interest.     (Mc  relatione,  Mr.  Orundy.) 


BUEROW  V.   DICKSON. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1808.  —1  Overton,  366.] 

Fritolous  Pleas — Vakiakce. — A  plea  in  abatement  for  variance,  in  that  the  writ 
did  not  statu  citizenship  of  the  parties,  whereas  the  declaration  did,  held 
frivolous  and  stricken  out  on  motion. 

Plea  in  abatement  for  a  variance  between  the  writ  and  dec- 
laration. The  writ  did  not  state  the  citizenship  of  the  plaintiff 
nor  defendant,  but  the  declaration  did,  and  this  was  the  vari- 
ance set  out  in  the  plea. 

Overton  for  the  plaintiff,  moved  that  this  plea  might  be 
stricken  out,  as  being  frivolous.  It  is  not  necessary  that  the 
writ  should  state  citizenship ;  it  is  sufficient  if  it  be  inserted  in 
the  declaration.  The  writ  makes  no  part  of  the  record  after  the 
determination  of  the  suit;  and  if  the  K.  B.  Practice  is  to  pre- 
vail here,  as  stated  in  1  Cranch.  16,  rule  7,  it  is  unimportant 
whether  there  was  any  original  writ  in  this  case  or  not.  In  the 
K.  B.  if  the  defendant  be  in  custody  of  the  marshal  on  any 
other  '**''^  account  he  may  be  declared  against,  as  being  in  cus- 
tody. (ITidd.Pr.  403,  585,  623;  5  Term  Rep.  402 ;  1  Strange, 
1232;  1  Com.  Dig.  by  Kyd.  56;  D.  7.) 

The  act  of  Congress  which  erects  this  court  gives  it  power  to 
make  all  necessary  rules  and  orders  preparatory  to  the  trial,  or 
determination  of  the  cause. 

If  a  sham  plea,  or  one  decidedly  frivolous,  should  arrest  the 
progress  of  this  court,  the  powers  conferred  would  be  rendered  inef- 
ficient, and  as  delay  is  too  frequently  the  object  with  defendants, 
six,  if  not  twelve,  months'  delay  would  arise  in  almost  every  case 
by  a  reference  to  the  circuit  judge.     (See  3  Johns.  541 ;  2  Caines, 
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56 ;  3  Gaines,  97, 129,  368;  Col.  &  C.  Gas.  1,  80,  416 ;  10  East, 
237.)  This  could  never  have  been  the  intention  of  the  act ;  dis- 
patch was  its  object,  and  the  court  will  put  such  a  construction 
upon  it  as  will  avoid  a  delay  of  justice,  as  well  as  effectuate  the 
design  of  the  legislature.  In  England  a  plea  in  abatement  cannot 
be  put  in  after  a  general  imparlance,  which  is  equivalent  to  a  con- 
tinuance. (5  Bac.  352;  G.  Guil.  Ed.  Barnes,  345.)  This  plea 
ought  to  have  been  put  in  at  the  first  rule  day,  after  filing  the 
declaration ;  otherwise  it  cannot  be  done.  In  the  State  courts  the 
pleadings  are  made  up  in  court.  Three  days  are  allowed  to 
plead  after  the  declaration  filed;  and  if  a  defendant  omit  to 
plead  in  abatement  within  the  three  days  he  cannot  do  it  after- 
wards. This  of  itself  is  sufficient  to  authorize  a  rejection  of  the 
plea ;  if  it  were  good,  the  plea,  however,  is  manifestly  frivolous. 
There  is  no  variance;  the  declaration  being  an  amplification  of 
the  writ  is  not  inconsistent,  nor  does  it  vary,  but  enlarges  it.  It 
is  the  usual  form.  (1  Gwill.Bac.  tit.  Courts  D.  4,  pp.  105,  106.) 
This  authority  expressly  states  that  in  courts  of  limited  jurisdic- 
tion as  this  is,  it  is  not  only  necessary  to  state  in  the  declaration 
the  facts  which  are  necessary  to  give  the  court  jurisdiction,  but 
to  prove  them  on  trial.  In  this  view  of  the  subject,  which  is 
believed  to  be  a  exjrrect  one,  a  plea  in  abatement  respecting  the 
jurisdiction  of  the  court  never  can  with  propriety  obtain,  or  at 
least  there  can  be  no  absolute  necessity  for  it.  If  the  necessary 
citizenship  of  the  parties  should  not  appear  by  averment  in  the 
declaration,  the  defendant  may  demur.  But  if  he  should  not,  the 
court  cannot  try  the  cause  for  want  of  jurisdiction,  which  must 
appear  from  the  pleadings ;  '*"*'  and  if  citizenship  were  alleged, 
if  not  proved  on  the  part  of  the  plaintiff  on  the  trial,  or  admitted 
either  tacitly  or  expressly,  the  court  would  always  direct  the 
jury  to  find  for  the  defendant.  (1  Bac.  Ab.  106;  1  Binn.  142.) 
It  is  sufficient  after  trial  and  judgment,  if  citizenship  appear  in 
any  part  of  the  record.  (2  Cranch,  9 ;  3  Cranch  496 ;  3  Dall. 
382 ;  4  Term  Eep.  520.)  This  plea  might  have  been  considered 
as  a  mere  nullity,  and  judgment  by  default  taken.  But  the 
plaintiff  had  his  election  to  move  the  court  as  he  has  done. 

Whiteside,  for  defendant. 

M'Nairy,  J.,  ordered  the  plea  to  be  struck  out. 
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POLK'S  LESSEE  v.   ROBERTSON   &  COCKREL. 

[U.  S.  Circuit  Court,  District  of  TenneBsse,  1809.— 1  Overton,  456.] 

Peacthoe — Admission  op  Wkitten  Testimohy  —  Written  testimony  to  wliicli  objec- 
tion has  been  made  sliould  be  handed  to  the  court  for  inspection,  without  being 
read,  for  a  determination  of  its  admissibility. 

BonnDABiES — Admissions  of  FAHTiEa  as  Evidence  of. — The  admissions  of  parties 
are  competent  evidence  to  the  establishment  of  boundaries,  but  are  not  compe- 
tent to  determine  the  law  applicable  thereto. 

Ejectment ;  plea  not  guilty,  and  issue. 

The  plaintiff  produced  the  oldest  grant  for  five  thousand 
acres  of  land,  dated  about  the  year  1786,  lying  on  f**'^  the 
head  waters  of  Richland  Creek,  beginning  at  John  Nelson's 
southeast  corner  (of  grant  No.  1120),  thence  north  one 
thousand  two  hundred  and  fifty  poles,  east  six  hundred 
and  forty  poles,  south  and  west  to  the  beginning,  in  an 
oblong.  John  Nelson's  grant  was  read,  which  calls  to  begin 
about  three  and  a  half  miles  nearly  north  from  the  mouth 
of  Robertson's  Creek,  lying  on  the  head  waters  of  Richland  and 
Robertson's  Creeks.  It  was  proved  that  these  lands,  with  other 
adjoining  tracts,  had  been  diligently  searched  after  previous  to 
the  opening  of  the  office,  in  August,  1807,  and  could  not  be ' 
found,  and  therefore  were  not  placed  on  the  general  plan  con- 
templated by  the  sixth  section  of  the  Act  of  1806,  chap.  1.  It 
was  admitted  that  the  defendants  made  their  entry  after  the 
opening  of  the  land  office  in  that  year,  and  obtained  a  grant 
before  any  corners  or  line  of  Polk's  tract,  or  the  others  adjoining, 
could  be  found,  which  was  in  the  year  1808. 

In  order  to  prove  the  southeast  corner  of  Nelson's  tract, 
copies  of  two  other  grants  to  Nelson  of  five  thousand  acres  each, 
two  to  Martin  Armstrong,  and  one  to  John  Armstrong,  all  for 
five  thousand  acres  each,  were  offered  in  evidence;  this  was 
objected  to  on  the  ground  that  grants  which  were  not  called  for 
either  directly  or  indirectly  by  Polk,  the  plaintiff,  could  not  be 
read,  being  irrelevant.  It  was  answered  that  a  party  had  a 
right  to  read  what  records  he  thought  pi-oper  as  evidence,  and 
the  jury  would  judge  whether  the  evidence  had  any  bearing  on 
the  question  or  not. 

Per  Curiam.  •=— Todd,  J.,  sitting  alone,  M'Naiey,  J.,  having 
an  interest  did  not  sit.     It  is  the  duty  of  the  court  to  see  that 
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the  evidence  is  relevant,  as  much  as  it  is,  that  it  should  be 
competent.  "When  objections  are  made  the  court  will  exclude 
testimony  upon  either  ground,  when  the  incompetency  or  irrele- 
vancy clearly  appears.     (1  Cranch,  118.) 

When  objections  are  taken  to  written  testimony  it  should  be 
handed  to  the  court  for  their  inspection  without  reading,  so  that 
it  may  not  have  an  effect  upon  the  jury.  (3  Cranch,  186 ;  4 
Dall.  88;  3  Binn.  329.)  Upon  examination  of  the  copies 
offered  the  court  said  it  was  proper  to  receive  the  evidence,  as 
there  was  such  a  connection  in  the  calls  f*^*^  of  the  grants  as 
tended  to  show  the  boundaries  of  the  plaintiff's  tract ;  the  dis- 
pute was  a  matter  of  identity  only,  and  the  evidence  was  proper. 
Copies  of  these  grants  were  then  read,  from  which  appeared  the 
following  references  in  the  grants: — 

First.  John  Armstrong's  claim  called  to  include  the  mouth 
of  Robertson  Creek,  and  to  adjoin  Martin  Armstrong;  this  claim 
of  Armstrong  calls  to  adjoin  another  claim  of  his,  and  this  last 
to  adjoin  Thomas  Polk,  the  plaintiff. 

The  second  claim  of  John  Nelson  calls  to  begin  at  the  south- 
east corner  of  his  other  tract.  John  Nelson's  third  tract  calls  to 
begin  at  John  Armstrong's  southwest  corner,  all  of  which  may 
be  seen  in  the  subjoined  plat.  Several  searches  had  been  made 
for  these  tracts  without  effect;  at  length  among  a  number  of 
persons  in  search  of  them,  Mr.  Coffee  and  G.  W.  Campbell, 
Esq.,  found  one  of  the  corners  of  John  Armstrong's  claim  as 
they  supposed,  viz.,  at  H.  This  corner  Avas  found  by  accident. 
Upon  running  north  trees  were  found  marked  at  G.,  having  a 
small  variation  from  the  course  and  distance  called  for  in  the 
grant ;  continuing  north  a  beech  was  found  at  A.  on  the  side  of 
a  dry  branch,  as  called  for  in  the  grant.  This  tree  also  varied 
from  a  north  course  more  than  the  first ;  the  grant  calls  at  A. 
for  a  beech  marked  E.  H.  R.  W.,  and  an  elm.  The  proof  was 
there  was  an  elm  on  the  opposite  side  of  the  branch,  but  not 
marked  for  a  corner  at  all.  This  beech  was  marked  with  the 
letters  E.  H.  R.  "W.,  and  also  with  W.  C.  There  was  no  lino 
marked  east,  west,  or  north  from  this  place ;  there  appeared  an 
old  line  marked  about  twenty  poles  south  of  this  place ;  none  of 
the  lines  of  Thomas  Polk's  tract  were  ever  marked,  nor  corners 
made,  except  the  supposed  one  at  A. 
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Haywood,  Dickinson,  and  Campbell,  for  the  plaintiffs,  sub- 
mitted the  evidence  to  the  jury  without  argument,  considering 
it  too  plain  to  admit  of  any. 

Grundy,  ^Vhiie,  and  Overton,  argued  for  the  defendant:  — 
First.  Upon  the  principle  that  the  oldest  grant  holds  f*^"^  the 
land  conclusively  in  a  court  of  law,  and  that  nothing  but  ques- 
tions respecting  boundary  can  occur,  it  was  contended  that  the 
evidence  offered  by  the  plaintiff  did  not  establish  the  beech  and 
elm  as  the  southeast  corner  of  John  Nelson's  first  tract,  and 
consequently  the  southwest  of  the  plaintiff's.  The  claim  of  the 
plaintiff  is  not  otherwise  established  than  by  reference  to  Nel- 
son's southeast  corner.  How  is  that  ascertained?  It  is  said 
by  finding  marks  at  H.  G.  and  at  this  place.  There  is  no  other 
proof.  No  person  is  produced  who  made  any  of  these  marks, 
or  saw  them  made.  The  survey  of  John  Nelson's  second  tract, 
and  John  Armstrong's,  were  made  on  the  11th  and  12th  of 
March,  1786.  Col.  Weekly  was  one  of  the  persons  along  at  the 
time  the  corners  were  made.  Why  is  he  not  produced?  There 
are  many  reasons  why  the  beech  at  A.  is  not  the  southeast 
corner  of  Nelson's  first  tract,  called  for  by  Polk.  This  place  is 
called  for  in  Nelson's  grant,  as  being  about  three  and  a  half 
miles  nearly  north  from  the  mouth  of  Robertson's  Creek.  Mr. 
Coffee  tells  us  it  is  more  than  three  quarters  of  a  mile  east  of  a 
north  course  from  the  mouth  of  that  creek,  and  about  four  miles 
from  thence.  It  cannot  be  the  place;  the  distance  does  not 
answer,  and  there  is  a  great  variation  in  the  course.  If  a  lati- 
tude of  three  quarters  of  a  mile  be  allowed  to  the  east  or  west, 
any  other  greater  distance  may  with  equal  propriety.  The 
tract  of  which  this  is  a  corner  (John  Nelson's)  calls  for  the  head 
waters  of  Richland  and  Robertson's  Creeks.  This  supposed 
corner  at  A.  is  on  the  waters  of  Rock  Creek  of  Duck,  another 
water  course  altogether,  and  is  not  marked  as  a  corner  for  the 
tract ;  a  beech  and  elm  is  called  for  in  the  grant ;  the  elm  is  not 
marked  at  all,  and  stands  on  the  opposite  side  of  the  branch, 
where  it  is  not  reasonable  to  suppose  a  person  would  call  for  it 
for  a  corner.  A  tree  called  for  as  a  corner  was  surely  marked 
as  one.  Beside,  the  beech  does  not  answer  the  description, 
though  marked  as  a  corner  for  four  tracts  it  has  more  letters  than 
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are  called  for  in  the  grant,  viz.,  W.  C.  The  proof  produced,  so 
far  from  showing  that  this  is  the  southwest  corner  of  Polk's 
tract,  shows  that  it  cannot  be.  There  was  not  a  single  corner 
made  at  B.  C.  nor  D.  '^*°"^  nor  any  line  marked  anywhere,  so 
as  to  assist  in  establishing  this  place.  We  admit  that  if  the 
place  at  A.  was  clearly  established  as  the  corner  of  the  tract, 
that  other  corners  or  lines  of  the  tract  not  having  been  marked, 
would  not  destroy  the  claim ;  but  that  is  far  from  being  estab- 
lished. 

The  English  law  differs  from  ours  as  it  respects  ejectments. 
There,  a  person  may  recover  by  showing  a  right  of  possession 
alone,  jus  intrandi,  without  any  title  deeds  whatever.  (2  Bac 
Ab.  tit.  Ejectment;  A.  ib.  D.  3,  3  East,  355-358.) 

Here  you  must  cover  the  possession  by  title.  (2  Hayw.  11, 
69,  88,  98, 1 14, 157,  336.)  If  it  be  necessary  for  the  plaintiff  to 
show  a  title,  it  must  of  course  be  such  a  one  as  conforms  to  the 
principles  of  law.  It  must  contain  a  description  sufficiently 
special  to  give  notice  where  the  land  is  situated,  so  that  other 
persons  who  might  have  desired  to  appropriate  vacant  lands, 
could  have  an  opportunity  of  knowing  where  it  lay,  and  thus 
avoid  being  entrapped.  Our  law  requires  that  grants  and  title 
papers  should  be  registered.  What  can  that  be  for,  except  to 
give  others  who  may  be  concerned  to  know,  notice  where  land 
lies ;  and  who  can  be  more  concerned  to  know,  or  more  affected, 
than  a  subsequent  enterer.  Before  the  defendants  made  their 
entry  this  land  could  not  be  found ;  it  was  not  on  the  general 
plan,  and  it  is  manifest  that  the  calls  of  the  grant  of  Polk  and 
Nelson,  to  which  it  refers,  never  could  enable  a  person  to  find 
the  corner  now  claimed. 

In  this  view  of  the  subject  it  is  insisted  that  we  are  not  bound 
to  notice  the  calls  of  any  claim,  but  Polk's  and  Nelson's,  to 
which  it  refers.  Nelson's  does  not  call  for  any  other  claim ;  it  is 
to  begin  about  three  and  a  half  miles  nearly  north  from  the 
mouth  of  Robertson's  Creek.  The  corner  A.  is  three  quarters 
of  a  mile  from  that  course ;  the  marks  there  do  not  agree.  It  is 
said  that  John  Armstrong's  claim  reduces  everything  to  a  cer- 
tainty, and  id  certum  est  quod  eertum  reddi  potest.  How  does 
this  claim  do  it?  by  calling  to  include  the  mouth  of  Robertson's 
Creek?    It  does  not  state  in  what  part  of  the  five  thousand 
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acre  tract  it  shall  be  included.  Here  then  is  a  latitude  of  one 
thousand  two  hundred  and  fifty  poles  to  go  on,  nearly  four 
miles  ;  f**'^^  the  mouth  of  Eobertson's  Creek  might  be  anywhere 
within  that  limit,  agreeably  to  the  grant. 

In  looking  for  the  tract  after  finding  the  mouth  of  Robert- 
son's Creek  you  would  know  that  you  were  then  within  the 
bounds  of  John  Armstrong's  five  thousand  acre  tract  of  land, 
and  you  might  know  you  were  within  two  miles  of  some  corner, 
or  one  mile  of  some  line;  but  you  could  not  tell  where,  nor  how 
to  find  them ;  this  will  not  fix  the  corners ;  going  north  you 
cannot  find  the  corner  A.  by  three  quarters  of  a  mile;  if  you 
did,  it  would  not  answer  the  description  as  to  marks ;  but  the 
most  decisive  point  of  all,  that  the  grant  would  not  give  notice, 
is,  that  the  corner  when  found  is  on  the  waters  of  Duck  and  not 
Elk,  as  called  for  in  their  grants;  nineteen-twentieths  of  their 
land  at  least  lying  upon  Rock  Creek  of  Duck.  The  plaintiff 
might  with  as  much  propriety  claim  lands  on  Red  River,  one 
hundred  miles  north  of  this  place.  How  could  any  subsequent 
locator  ever  suppose,  under  all  these  circumstances,  that  the  tree 
marked  at  A.  was  Polk's  southwest  corner,  supposing  him  to 
have  stumbled  on  it,  for  it  must  have  been  found  by  accident. 
The  plaintiff's  claim  does  not  include  a  single  acre  of  Robert- 
son's Creek,  and  but  very  little  of  Preston's  Creek  of  Elk.  We 
are  told  the  ridge  dividing  Duck  and  Elk  is  very  flat  and  low 
at  this  place,  and  consequently  the  surveyor  and  locator  of  the 
land  might  suppose  they  were  on  the  waters  of  Elk. 

We  are  also  told  that  the  line  which  is  found  marked  in  going 
south  from  A.  shows  that  the  surveyor  was  running  south,  and 
consequently  he  might  have  traveled  up  Rock  Creek.  In  travel- 
ing from  Elk  north,  it  might  have  been  more  difficult  to  tell 
when  you  passed  the  ridge,  but  not  viae  versa.  In  this  country  it 
will  be  recollected  that  a  grant  can  be  legally  obtained,  without  an 
entry  under  the  laws  of  North  Carolina  upon  removed  warrants. 
There  was  no  record  kept  of  the  survey,  except  in  the  secretary's 
office  of  North  Carolina,  and  that  has  been  determined  insuffi- 
cient to  afford  even  constructive  notice.  (It  was  so  determined 
with  respect  to  lands  in  the  military  boundary  where  an  office 
was  always  open;  but  this  decision  did  not  extend  to  lands 
lying  within  John  Armstrong's  bounds.     {Hickman's  Lessee  v. 
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Ward,  Nashville,  Nov.,  1804.)  The  plaintiff  had  no  entry;  his 
grant  then  afforded  us  the  only  means  of  knowing  the  situation 
of  his  claim,  and  that  alone  was  to  govern  our  f*"*^  conduct  in 
entering.  It  should  therefore  surely  contain  as  much  certainty 
as  an  entry.  But  it  was  intended  by  law  to  contain  more.  (Act 
1777,  chap.  1,  §§  5,  10.)  Certainty  is  what  the  law  requires 
(Plow.  84,  202),  and  for  want  of  this  certainty,  the  reasons  for 
requiring  which  we  have  stated,  the  grant  is  void. 

The  second  ground  we  take  is,  that  agreeably  to  the  practice 
of  this  State,  the  younger  grant  can  be  given  in  evidence  to 
defeat  an  older  one  not  obtained  agreeably  to  law ;  on  this  last 
ground  then,  no  doubt  can  exist  respecting  the  application  of 
our  argument,  and  that  the  plaintiff  cannot  recover. 

The  plaintiff's  counsel  in  reply  stated  that  they  understood 
the  court  as  having  already  intimated  an  opinion,  that  the  ques- 
tion here  was  a  mere  matter  of  boundary.  As  to  the  doctrine 
of  notice,  or  the  notoriety  of  the  calls  of  the  grant,  it  is  entirely 
out  of  the  question  in  this  action.  If  we  establish  this  survey 
as  having  been  made  for  the  plaintiff,  it  is  sufficient.  All  that 
we  have  to  do  is  to  satisfy  the  jury  that  these  are  our  bounda- 
ries. But  admitting  that  you  can  go  into  equitable  circumstan- 
ces in  a  court  of  law,  even  on  that  ground,  Polk's  grant  is  good. 
We  admit  that  a  title  must  be  shown  in  this  country.  Our  title 
is  more  than  twenty  years  old ;  when  the  land  was  surveyed  it 
was  troublesome  times  with  the  Indians :  the  country  a  wilder- 
ness, but  little  explored,  and  mistakes  almost  unavoidable ;  and 
if  no  mistakes  in  grants  can  be  overlooked,  there  is  not  one  in  a 
thousand  that  will  stand.  (See  2  Bay,  539;  2  Binn.  100; 
Hardin's  R.  438;  2  Hayw.  349;  3  Call,  242;  1  Hen.  &M.  477; 
2  Bay,  515.)  Surveyors  are  public  officers  appointed  by  the 
public,  not  under  the  control  of  the  claimants ;  and  it  would  be 
highly  unjust  that  their  mistakes  should  prejudice  persons  whose 
lands  they  surveyed,  and  for  this  was  cited  first  Haywood's  Eep. 
100,347,  etc.  (3  Call.  419;  4  Dall.  210,  213;  Taylm-  and 
Quarles  v.  Brown,  S.  C.  U.  S.  1812,  Mss;  3  Binn.  30,  32.) 
But  we  insist  that  if  you  were  to  search  for  the  land  the  calls 
are  sufficiently  special.  It  is  to  be  nearly  north  from  the  mouth 
of  Eobertson's  Creek ;  go  then  to  the  mouth  of  the  creek,  and 
after  going  three  and  a  half  miles  north,  look  about,  and  at 
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three  quarters  of  a  mile's  distance  to  the  east  you  find  the  begin- 
ning; this  is  nearly  north,  and  the  claims  of  Martin  Armstrong 
and  John  Armstrong  prove  it  to  be  the  '*"*'  place  intended. 
Robertson,  one  of  the  defendants,  who  was  with  the  party  who 
found  the  corner,  said  he  believed  it  was  the  corner  of  Polk,  and 
told  the  plaintiff  he  would  admit  it,  provided  he  would  caveat 
him. 

Some  dispute  arose  as  to  the  amount  of  the  testimony  respect- 
ing Robertson's  admissions  or  acknowledgments. 

Per  Curiam.  —  Evidence  of  admissions  can  be  received  in 
questions  of  boundary,  as  well  as  in  other  cases,  but  they  should 
be  clear  and  unequivocal  to  have  any  effect.  It  is  always  a  sus- 
picious kind  of  evidence,  and  the  jury  should  be  convinced  that 
it  was  the  intention  of  the  party  to  admit  a  fact,  being  satisfied 
of  its  truth.  In  this  case  there  does  not  appear  to  be  a  clear 
admission  of  the  fact,  but  the  jury  will  judge  of  this.  Admis- 
sions of  law,  or  what  the  law  is,  have  no  effect  in  a  court  of  jus- 
tice; they  are  never  noticed.  (Admissions  are  evidence  as  to 
boundary.  See  3  Johns.  223, 400;  2  Johns.  120;  2  Call.  94;  4 
Hen.  &M.  194;  2  Hayw.  210,  note ;  Hardin's  Rep.  232 ;  Camp. 
Rep.  367 ;  4  Johns.  143 ;  Gould  Ed.  Esp.  IST.  P.  2  vol.  34.  But 
not  evidence  as  to  title.     See  6  Johns.  19.) 

The  whole  question  before  the  jury  depends  upon  the  identity 
of  the  survey,  or  boundaries  of  the  plaintiff's  land.  If  the  jury 
believe  from  the  testimony  they  have  heard,  that  this  is  the 
place  surveyed  for  the  plaintiff,  and  granted  to  him,  they  will 
find  for  him,  otherwise  for  the  defendant. 

Verdict  for  the  plaintiff. 


WILSON,  Assignee,  v.  ROBERTSON. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1809.— 1  Overton,  464.] 

Beeach  op  Covenant  to  Convey— Measure  of  Damages.  —  The  measure  of  dam- 
ages in  an  action  for  toeach  of  a  covenant  to  convey  lands,  the  title  to  which 
was  not  in  the  defendant,  is  the  value  of  the  lands  at  the  time  of  judgment. 

The  defendant  had  given  an  obligation  to  make  Clark  a  deed 
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in  fee  simple,  to  six  hundred  and  forty  acres  of  land,  his  choice 
out  of  two  thousand  acres  on  the  waters  of  Stone's  Eiver,  to  join 
some  corner  of  the  tract. 

The  bond  was  given  about  twenty  years  ago,  and  the  title  was 
to  be  made  so  soon  as  grants  should  issue.  It  did  not  appear 
that  the  defendant  had  any  such  land  on  the  waters  of  Stone's 
River.  The  only  question  was  as  to  the  measure  of  damages : 
whether  it  should  be  the  value  of  the  land  at  the  time  the  bond 
was  given,  when  grants  were  obtained,  or  at  this  time. 

The  jury  found  a  special  verdict.  That  neither  at  the  time 
of  the  contract,  when  grants  issued,  nor  at  any  time  since,  has 
the  defendant  had  such  land  as  the  bond  calls  for.  That  such 
land  at  the  time  the  bond  was  given,  and  when  grants  should 
have  issued,  was  worth,  with  the  interest  thereupon,  $340,  and 
at  this  time  $1040. 

Overton,  for  the  defendant,  said  he  was  prepared  with  author- 
ities to  show  that  judgment  ought  to  pass  for  the  lesser  sum. 
The  special  verdict  does  not  find  fraud,  and  the  court  cannot 
presume  it.  (See  3  Johns.  281;  Johns.  551;  1  Caines,  379;  7 
Johns.  605.)  If  fraud  had  been  found  by  the  verdict  it  would 
not  be  contended  that  the  larger  sum  ought  not  to  be  the 
measure  of  damages. 

Pee  Cueiam. — The  jury  have  found  that  the  defendant  had 
not  the  land  he  contracted  to  convey;  in  contemplation  of  law 
it  was  therefore  a  fraud.  If  the  defendant  had  such  land  as  he 
has  attempted  to  prove  (though  he  had  not  a  legal  title  to  it),  if 
he  offered  to  show  land,  to  which  he  was  entitled  by  contract  for 
locating,  by  showing  this  he  may  perhaps  have  relief  in  equity ; 
but,  it  having  been  found  by  t*®*^  the  jury  that  he  had  no  title, 
there  must  be  judgment  for  the  value  of  the  land  as  it  was  esti- 
mated at  this  time.  (See  2  Hayw.  334,  336,  366 ;  3  Cranch, 
300;  i  Johns.  223;  2  Burr.  1110;  Bull.  N.  P.  132;  2  Call,  95; 
3  Caines,  221;  4  Mass.  109;  Hardin,  41;  Addis.  23;  4  Dall. 
5,  20;  3  Call,  326.) 
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SAWYER'S  LESSEE  v.  SHANNON  &  BOLING. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1809. — 1  Overton,  465.) 

Beal  Peopeety — TrrLE  by  Peescbiptios la  an  action  of  ejectment  defendant 

is  not  req^uired  to  show  a  connected  chain  of  conveyances  from  a  gvant  to  entitle 
him  to  the  protection  of  the  Statute  of  Limitations ;  if  he  has  possession  and 
holds  under  a  conveyance,  though  defective,  it  is  sufficient. 

Ejectment ;  not  guilty  and  issue. 

The  defendants  claimed  under  the  oldest  grant,  and  relied  on 
the  Statute  of  Limitations.  It  was  proved  on  the  part  of  the 
defendant  that  Thomas  Molloy  purchased  at  sheriff's  sale,  and 
took  a  sheriff's  deed ;  he  sold  to  Shannon,  and  gave  his  bond  to 
convey.  Shannon  took  possession  early  in  the  spring  of  1800, 
and  made  a  lettuce  and  cabbage  patch  about  twenty  poles  within 
the  tract  of  the  plaintiff;  cleared  a  small  quantity  adjoining, 
perhaps  a  quarter  of  an  acre,  which  in  the  following  fall  he 
added  to,  and  continued  to  add  to  the  clearing.  On  the  22d  of 
August,  1800,  Molloy  conveyed  to  Shannon,  and  on  the  15th  of 
August,  1807.  The  declaration  in  ejectment  is  indorsed  as  hav- 
ino-  issued,  and  came  to  the  hands  of  the  marshal,  on  the  26th  of 
August,  1807.  The  defendants  showed  a  copy  of  a  grant  to 
John  Eaton ;  a  judgment  on  a  scire  facias  against  the  heirs  of 
Pinkham  Eaton,  naming  four  persons,  among  whom  was  John 
Eaton.  The  land  was  sold,  and  a  sheriff's  deed  made  to  Molloy 
as  above. 

For  the  plaintiff  the  following  grounds  were  taken : — 

First.  The  defendant  mast  show  a  regular  and  connected 
chain  of  legal  title  from  the  grantee;  otherwise  the  statute  can- 
not apply. 

Second.  A  connected  title  has  not  been  shown.  The  judg- 
ment is  against  four  of  the  Eatons,  stating  them  heirs  of  Pink- 
ham  Eaton,  deceased ;  the  grant,  part  of  which  was  sold  by  the 
sheriff,  is  to  John  Eaton,  administrator  of  Pinkham  Eaton, 
deceased.  The  judgment  was  obtained  upon  two  nihils,  which 
is  not  legal  in  a  case  where  heirs  are  to  be  affected.  There 
[*««]  should  have  been  a  scire  feci  returned.  The  judgment  is 
invalid;  but  if  good,  the  sheriff  had  no  right  to  sell  the  land  of 
John  Eaton,  for  the  grant  does  not  state  that  John  Eaton  took 
as  heir,  and  we  cannot  presume  it;  the  sheriff  had  no  more  right 
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to  sell  the  land  of  John  Eaton  under  this  judgment  than  of  any 
individual  in  society ;  the  sale  was  therefore  void,  and  no  right 
vested  under  it  in  Molloy ;  he  therefore  had  not  any  to  convey 
to  Shannon.  The  statute  was  intended  to  protect  possessors, 
under  a  regular  chain  of  legal  title,  against  an  older  regular 
title.  It  could  not  give  a  title,  unless  there  was  one  before,  and 
where  there  is  a  defective  title,  it  is  as  none. 

Pee  Curiam,  to  the  jury.  —  We  are  inclined  to  think  the 
statute  applies ;  some  doubt,  however,  exists  on  two  grounds  — 
whether  it  be  necessary  for  the  defendant  to  show  a  good  legal 
title  by  valid  conveyances  from  the  grant.  The  point,  however, 
upon  which  we  doubt  at  present  is,  that  the  sheriff  in  his  return 
on  the  execution  does  not  state  the  particular  tract  out  of  which 
he  sold;  but  at  present  the  jury  may  consider  the  Statute  of 
Limitations  as  applying  to  the  case,  as  it  is  believed  the  plaintiff 
was  not  competent  to  make  objections,  on  account  of  errors  in 
the  judgment. 

The  jury  after  some  time  found  a  verdict  for  the  plaintiff,  and 
upon  a  rule  for  a  new  trial  it  was  argued  by  Overton  and  Hay- 
wood for  the  defendants  upon  the  following  grounds :  — 

First.  The  grant  to  John  Eaton  is  good,  and  passes  the  estate 
to  him,  as  heir  of  Pinkham  Eaton,  deceased. 

Second.  If  the  judgment  against  Eaton's  heirs  is  erroneous, 
the  plaintiff  being  a  stranger,  not  party  nor  privy  in  blood  nor 
estate,  cannot  take  advantage  of  it. 

Third.   If  the  judgment  is  erroneous,  the  sale  is  good. 

Fourth.   But  it  is  not  even  erroneous. 

Fifth.  The  Statute  of  Limitations  protects  irregular  convey- 
ances, and  even  where  there  is  no  regular  chain  of  conveyances, 
provided  the  possessor  claims  under  a  deed  bona  fide. 

[46T]  ^g  J.Q  ^jjg  gj.gj.  pQJjit^  it  ^as  said  that  mistakes  in  grants 
could  not  destroy  their  validity.  (See  2  Bay,  539 ;  2  Binn.  109 ; 
3  Call,  242.)  The  intention  of  the  party  granting  must  be  col- 
lected as  in  construing  other  instruments.  The  grant  recites  the 
number  of  the  warrant  and  entry,  both  of  which  are  in  the  name 
of  Pinkham  Eaton,  and  the  grant,  though  it  states  John  Eaton 
administrator,  manifestly  designed  that  he  should  take  as  heir; 
in  fact,  he  was  obliged  to  take  in  that  capacity,  as  the  law  would 
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not  allow  of  his  taking  in  any  other.  (Bac.  Ab.  Ed.  1807,  tit. 
Grant,  1,  393;  H.  3,  392;  H.  2,  391,  399,  n.  378,  384;  H. 
1,  388;  1  Hayw.  238,  239,  254,  377,  496;  2  Hayw.  139,  148, 
160,  179,  183,  354,  384,  301,  347,  348,  350;  Acts  Teun.  1796, 
c.  20.) 

On  the  second  ground,  the  judgment  having  been  rendered  by 
a  court  of  competent  jurisdiction,  must  stand  until  reversed  by 
parties  or  privies.  (5  Com.  Dig.  tit.  Pleader,  3  B.  7;  3  B.  9; 
see  also,  4  Mass.  612;  Hardiu,  291;  2  Caines  Cas.  E.  255,  259; 
and  Swift's  L.  E.) 

As  to  the  third  point,  we  lay  it  down  as  certain  that  this  land 
having  been  granted  in  right  of  representation  of  the  deceased, 
was  liable  to  sale  for  his  debts.  The  twenty-third  section  of  the 
court  law,  1794,  c.  1,  rendered  lands,  tenements  and  heredita- 
ments liable  to  execution.  Upon  a  similar  clause  in  Ird.  Rev. 
November,  1777,  chap.  2,  it  was  determined  by  M'Naiey,  Judge, 
previous  to  the  Act  of  1793,  chap.  5,  §  1,  that  an  entry  could  be 
sold  under  execution.  (Frazier  v.  Haw,  at  Nashville,  in  the 
State  District  Court.)  The  act  giving  bounty  lands  to  the  offi- 
cers and  soldiers,  in  case  of  the  death  of  the  officer  or  soldier, 
gives  it  expressly  to  the  heirs.    (1782,  chap.  3,  §  6.) 

It  is  said  Pinkham  Eaton  died  in  the  year  1781,  and  that  this 
land  vests  in  the  heir  by  purchase,  and  is  not  liable  to  the  debts 
of  the  deceased.  This  we  by  no  means  admit ;  but  supposing  it 
did,  if  the  heir  or  heirs  were  satisfied  that  it  should  be  liable,  it 
does  not  lie  in  the  mouth  of  the  plaintiff,  who  is  a  stranger, 
f*"*)  to  say  that  it  shall  not.  The  sale  is  good,  though  the  judg- 
ment may  be  erroneous  or  irregular.  (2  Tidd's  Pr.  936 ;  Com. 
Dig.  tit.  Execution,  C.  6 ;  2  Hayw.  79, 80 ;  1  Hayw.  62, 63, 65,  66, 
71,  95;  see  2  Binn.  223;  1  Binn.  40;  2  Bay,  329;  4  Dall.  220; 
1  Wash.  313.) 

But  it  were  not  even  necessary  to  name  the  persons  who  are 
heirs.  (2  Salk.  600;  Raym.  Ld.  669.)  They  might  have  been 
named  as  heirs  generally.  A  scire  facias  is  not  subject  to  the 
same  strictness  as  an  original  suit.     (Latch,  112.) 

Fourth.   But  this  judgment  is  not  erroneous.     John  Eaton, 

to  whom  the  grant  issued,  is  one  of  the  persons  named  as  heir, 

and  though  others  might  have  been  joined,  who  had  no  interest 

in  the  land,  the  judgment  is  good  against  John  Eaton.     He 

Bkot.  c.  C  — 8. 
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could  only  take  advantage  of  more  persons  being  joined  than 
ought  to  have  been,  by  plea  in  abatement.  (1  Com.  Dig.  tit. 
Abatement,  F.  12,  13,  14, 15.)  Neither  of  the  other  defendants 
can  reverse  the  judgment  as  to  this  land  for  two  reasons :  want 
of  interest  (2  Bac.  Ab.  tit.  Error  B.  ib.  tit.  Execution  P.),  and 
having  had  a  day  in  court.  Anciently  irregularities  in  executions 
were  classed  under  the  title  "  Error  "  (5  Com.  Dig.  tit.  Pleader, 
3  B.  1);  but  of  late  years  such  errors  are  rectified  on  motion. 
(2  Tidd's  Pr.  935.)  But  in  no  case  where  a  judgment  shall 
have  been  reversed  shall  the  party  be  restored  to  property  sold 
on  a  fieri  facias,  which  will  be  perceived  by  recurrence  to  the 
authorities  last  mentioned,  and  the  cases  referred  to  in  Hay- 
wood's Reports,  in  the  third  division  of  this  argument,  except 
indeed  it  be  in  a  case  where  the  party  obtaining  the  judgment 
purchases  under  the  execution.  Lands  are  sold  here  by  fi^i 
facias,  and  the  same  principles  are  attributable  to  proceedings 
under  it  respecting  land  that  would  be  respecting  personal 
property.  (See  1  Wash.  313.)  An  objection  has  been  taken  to 
the  return  of  the  sheriff  in  not  describing  the  land  sold ;  to  this 
it  is  answered  that  the  sale  would  have  been  good,  if  the  execu- 
tion had  never  been  returned.  A  fortiori  where  the  return  is 
merely  informal,  and  can  do  no  injury.  (6  Com.  Dig.  tit.  Re- 
turn, F.  1 ;  4  Com.  Dig.  tit.  Execution,  C.  7 ;  see  1  Dall.  63,  93.) 

Though  we  have  been  thus  minute  in  removing  objections  to 
supposed  errors  in  obtaining  the  judgment  f**"'  and  issuing  the 
grant,  it  was  not  thought  absolutely  necessary.  One  plain  and 
decisive  answer  to  the  plaintiff  is  at  hand  for  all  these  objections. 
You  are  a  stranger  to  them,  and  as  you  cannot  be  injured  by 
these  transactions  of  others,  res  inter  alios  acta  non  nocet,  so  you 
shall  not  derive  any  benefit  from  them  agreeably  to  a  maxim  of 
the  civil  law  alii  per  alium  non  aoquiritur  exceptio. 

A  judgment  of  a  competent  tribunal,  and  all  the  proceedings 
under  it,  stand  good,  and  must  be  taken  as  true,  until  reversed. 
Whether  John  Eaton  be  heir  or  not,  is  immaterial  with  you ; 
the  title  would  be  in  some  person  with  whom  you  M'ould  have 
to  contend.  The  State  has  said  in  the  grant  that  he  takes  as 
heir,  and  as  such  the  judgment  is  against  him,  and  this  must  be 
taken  as  true  whenever  it  comes  collaterally  before  the  court. 
(Amb.  761.)     Eaton  makes  no  complaint  that  these  lands  have 
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been  sold  for  his  brother's  debts ;  the  plaintiff  has  no  right  to 
complain. 

Fifth.  Whether  the  judgment  or  conveyances  be  regular  or 
not,  the  Statute  of  Limitations  covers  the  defendant's  case. 

The  Act  of  1715  confirms  claims  under  executors,  adminis- 
trators, heirs,  and  wives.  Now  it  is  clear  that  these  persons  had 
no  more  right  to  sell  lands  than  one  person  would  have  to  sell 
the  land  of  another;  yet  validity  is  expressly  given  to  them  by 
the  act,  when  attended  by  the  seven  years'  possession.  For 
many  years  in  North  Carolina  the  bench  and  bar  were  divided 
in  their  construction  of  the  act  of  limitations.  Some  thought 
(and  a  very  respectable  portion  of  the  bench  and  bar  were  of 
that  opinion)  that  possession  alone  for  seven  j-ears,  without  any 
title,  or  color  of  title,  would  give  a  right,  and  bar  others  (1 
Hayw.  11 ;  2  Hayw.  88,  223);  the  question  was  at  length  settled 
by  the  court  of  conference,  that  there  should  be  a  color  of  title 
to  enable  a  person  to  hold  by  seven  years'  possession.  (2  Hayw. 
336.)  But  no  person  ever  supposed  or  contended  that  a  perfect 
legality  of  connected  title  was  required.  (2  Hayw.  59 ;  Napier's 
Lessee  v.  Simpson,  Clarksville,  June,  1809.)  The  subject 
respecting  seven  years'  possession  was  contested  here  in  the  same 
manner  it  was  in  North  Carolina,  and  the  difference  of  opinion 
was  the  reason  of  the  passage  of  the  Act  of  1797,  chap.  43, 
§  4.  1^*'*^  It  was  the  only  design  of  the  act  to  make  color  of 
title  necessary.  The  section  transposed  into  plain  language  will 
read  thus:  "Where  any  person  shall  have  had  possession  of 
land  for  seven  years,  such  possession  being  in  consequence  of  a 
grant,  or  deed  founded  on  a  grant,  without  claim  by  suit  in  law, 
that  then  all  persons  shall  be  barred."  This  act  is  professedly 
an  explanation  of  the  Act  of  1715;  its  object  was  not  to  intro- 
duce any  new  provision,  it  was  only  to  remove  a  doubt,  whether 
a  naked  possession  for  seven  years  would  give  a  right  or  not; 
to  carry  the  act  any  further  would  be  going  beyond  its  express 
words,  which  was  to  remove  the  doubt  then  existing.  Before 
the  passage  of  the  Act  of  1797,  no  person  ever  doubted  that  pos- 
session would  require  anything  more  than  a  color  of  title,  bona 
fide;  as  a  deed  from  some  person  honestly  made,  the  land  hav- 
ing been  granted  by  the  State. 

The  expression  in  the  Act   of  1797  which  has  created  the 
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doubt  is  "  founded  on  a  grant,"  from  which  it  is  implied,  accord- 
ing to  the  argument  on  the  other  side,  that  there  must  be  a  reg- 
ular connection  with  the  grant ;  if  one  link  is  broken,  it  cannot 
be  said  to  be  "founded  on  a  grant."  The  Act  of  1715  speaks 
of  titles  derived  under  sales  from  executors,  etc.  In  this  case  we 
know  there  is  not  any  regular  legal  chain  of  title,  and  it  surely 
was  not  the  intention  of  the  Act  of  1797  to  repeal  the  Act  of 
1715,  as  to  irregular  and  imperfect  conveyances  by  -executors 
and  others.  The  principles  contended  for  on  the  other  side 
would  repeal  the  most  beneficial  part  of  the  Act  of  1716,  instead 
of  explaining  it,  as  the  legislature  profess  to  do.  The  expres- 
sions seem  to  be  of  the  same  import  as  those  in  the  Act  of  1797 ; 
we  ought  not  therefore  to  extend  their  meaning  beyond  the 
object  the  legislature  had  in  view.  The  intention  of  the  legisla- 
ture manifestly  was,  that  no  seven  years'  possession  should  be 
available  unless  the  possessor  had  a  deed,  and  that  the  land  so 
possessed  should  be  granted ;  or  in  other  words,  that  the  posses- 
sion should  have  its  foundation  or  derivation  in  a  grant  from 
the  State.  The  possession  by  deed  must  be  bottomed  or  founded 
on  a  grant  to  make  it  available. 

[ATI]  Qiyijig  the  Act  of  1797  this  construction,  which  it  will 
bear,  avoids  the  absurdity  of  enacting  a  new  law,  which  the  leg- 
islature, from  their  own.  unequivocal  language,  never  designed. 
To  give  it  any  other  construction  would  nearly  annihilate  the 
highly  beneficial  provisions  of  the  statute,  which  was  to  cure 
defects  in  titles,  by  protecting  after  a  certain  lapse  of  time  the 
honest  improver  and  cultivator  of  the  earth.  (Cowp.  217;  1 
Burr.  119;  1  Hayw.  319;  2  Hayw.  11,  59,  69,  114,  345;  see  4 
Mass.  188;  2  Bay,  160;  1  Binn.  212.) 

There  is  no  doubt  but  that  the  defendant  Shannon,  and  Mol- 
loy,  under  whom  he  claims,  had  been  in  possession  upwards  of 
seven  years.  From  April,  1800,  until  the  22d  of  August  fol- 
lowing, when  Shannon  got  his  deed,  it  was  the  possession  of 
MoUoy,  Shannon  having  been  placed  on  the  land  by  him.  (2 
Bac.  Ab.  423,  tit.  Ejectment,  D.  3 ;  6  Com.  Dig.  tit.  Trespass, 
B.  12;  2  Strange,  1128;  2  Hayw.  11,  345;  2  Caines  Cas.  E. 
301 ;  4  Johns.  230.) 

The  suing  out  of  the  declaration  in  this  case  ought  to  be  con- 
sidered on  the  26th  of  August,  1807.  when  it  came  to  the  hands 
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of  the  marshal ;  and  this  would  be  steering  clear  of  the  objection 
that  Shannon  had  no  deed  to  cover  his  seven  years'  possession. 
Computing  from  this  day  he  had  a  deed  the  whole  time,  and 
four  days  to  spare.  There  is  no  telling  that  this  declaration 
issued  at  the  time  it  is  marked  on  the  back ;  the  attorney  might 
have  ante-dated  to  prevent  the  running  of  the  statute;  and  if  he 
had  written  it  he  might  not  have  given  it  to  the  marshal.  It 
was  the  same  thing  as  if  it  had  not  been  written  at  all.  Unless 
then,  it  could  be  proved  that  it  had  been  issued  before,  we  must 
take  the  time  of  its  coming  to  the  hands  of  the  marshal  as  the 
true  time.     (2  Burr.  958.) 

It  is  not,  however,  wished  to  be  understood  that  we  have  no 
other  defense  than  the  Statute  of  Limitations.  We  have  an 
older  entry  than  their  grant,  which  according  to  the  practice  of 
the  State  we  could  rely  on.  The  entry  was  read  and  compared 
with  the  plat.  Our  entry  has  been  surveyed  agreeably  to  its 
call.  (November,  1777,  chap.  1,  §§  5,  10;  1779,  chap.  6,  §  6; 
1783,  chap.  2,  §  12;  1786,  chap.  20,  §  1.) 

The  beginning  of  the  entry  is  special,  and  in  running  down 
towards  Harpeth  the  surveyor  was  obliged  to  stop  at  Moore's 
tract,  which  was  an  older  one.  The  land  being  taken  upon  the 
west,  the  surveyor  could  run  it  no  other  way  than  he  did.  A 
surveyor  in  surveying  acts  independent  of  the  claimant,  and  if 
he  did  not  construe  the  entry  in  the  equitable  manner  '*'''*'  now 
contended  for,  is  that  to  operate  to  the  injury  of  Eaton,  or 
those  claiming  under  him?  Much  was  said  in  the  case  of  Polk's 
Lessee  v.  Robertson  &  Cockrel,  and  many  cases  cited  from  Hay- 
wood's Reports,  to  show  that  the  mistake  of  a  surveyor  shall 
not  prejudice  a  grantee.  (4  Ball.  210,  218;  3  Binn.  30,  32.) 
Why  should  the  surveyor's  mistaken  construction  of  an  entry 
prejudice  the  enterer  or  claimant?  It  would  be  highly  unjust 
that  the  act  of  the  surveyor  should  operate  to  the  prejudice  of 
the  enterer,  unless  in  cases  where  he  surveyed  contrary  to  the 
plain  words  of  an  entry.  Not  a  meaning  by  Avhat  is  called  an 
equitable  construction;  as  where  the  inclusion  of  a  particular 
object  is  called  for,  that  you  must  put  it  in  the  center,  or  where 
an  entry  calls  to  lie  on  a  water  course,  it  must  be  on  both  sides, 
or  equally  on  both  sides.  In  the  first  case,  as  common  men  and 
surveyors  have  and  will  always  understand  such  entries,  there 


118  Sawyee's  Lessee  v.  Shanjs'ox. 

would  be  a  compliance  with  it,  if  the  object  should  be  included 
in  any  part  of  the  survey;  and  in  the  second,  if  the  land  sur- 
veyed should  lie  on  the  creek,  though  on  one  side,  and  bounded 
by  it.  {Hoggat  v.  M'Crory,  Kerr's  Lessee  v.  Porter,  and  Ken- 
drick  &  Ak.  v.  Dallum,  S.  C.  E.  and  A.) 

As  the  oldest  entry  was  to  be  first  surveyed,  having  by  all 
our  acts  a  preference  in  being  surveyed  and  granted,  precise  cer- 
tainty was  not  necessary  in  an  entry,  and  none  of  the  statutes 
require  it.  Agreeably  to  our  law  and  its  practice,  an  entry 
may  be  more  or  less  certain.  We  have  understood  it  to  be  the 
design  of  the  first  to  confine  the  surveyor  in  making  the  survey 
to  precise  limits,  the  enterer  choosing  a  particular  spot,  as  call- 
ing for  course  and  distance.  In  the  other  the  surveyor  surveys 
as  he  thinks  proper,  according  to  the  plain  calls  of  the  entry ; 
and  if  he  conforms  to  the  calls  according  to  common  understand- 
ing, being  the  oldest  entry,  and  having  the  preference  in  survey 
and  grant,  by  law  it  must  hold.  But  where  certain  courses  and 
distances  are  called  for  in  an  entry,  if  different  courses  or  dis- 
tances are  taken  by  the  surveyor,  this  is  what  we  call  surveyino' 
contrary  to  an  entry,  and  a  subsequent  claimant,  without  notice, 
upon  the  principles  of  equity,  is  not  to  be  affected.  We  have 
conformed  to  these  principles,  and  therefore  without  the  aid  of 
the  Statute  of  Limitations  we  have  the  right  to  hold. 

r«a]  j)ic]censon  and  Campbell,  in  conclusion,  said  they  did  not 
mean  to  contest  the  regularity  of  the  judgment.  It  was  the  Act 
of  1797  that  must  be  relied  upon.  The  legislature  were  compe- 
tent to  make  what  alterations  in  the  Act  of  1715  they  thouo-ht 
proper. 

Their  meaning  in  the  Act  of  1797  is  very  plain;  when  they 
require  a  deed  of  conveyance  founded  on  a  grant,  it  must  neces- 
sarily be  connected  with  it  by  regular  conveyances;  if  it  is  not 
it  cannot  be  founded  on  a  grant. 

Todd,  J.  —  It  is  not  intended  at  this  time  to  give  any  decided 
opinion ;  I  will  therefore  suggest  an  idea  which  may  be  attended 
to  on  both  sides.  1.3  it  not  a  rule  in  construing  explanatory 
statutes  to  confine  the  construction  strictly  to  the  letter?  Other- 
wise there  should  be  an  explanation  upon  an  explanation.  (See 
Wil.  ed.  Bac.  Ab.  388,  and  notes.) 
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Counsel  for  the  plaintiff.  There  can  be  no  doubt  that  tlie 
rule  is  as  stated;  the  meaning  of  the  words  "founded  on  a 
grant,"  here,  plainly  import  a  connection  of  title;  and  irregular 
or  void  titles  are  the  same  as  none.  It  is  clear  that  when  John 
Eaton  took  a  grant  from  the  State  he  took  the  land  as  trustee 
for  the  heirs  of  Pinkham  Eaton,  and  it  was  decided  in  the  case 
of  Williams  v.  M' Person  that  an  equitable  right,  as  a  bond,  etc., 
was  not  subject  to  execution.  The  defendants  have  not  pro- 
duced any  proof  who  were  the  heirs  of  Pinkham  Eaton,  which 
they  ought  to  have  done.  But  if  they  had  it  would  not  have 
been  sufficient,  for  this  land  was  not  subject  to  the  debts  of  the 
deceased;  the  law  allowing  bounty  lands  did  not  pass  until 
after  the  death  of  Eaton.  Though  it  says  the  heirs  of  the 
deceased  shall  receive  a  grant,  the  right  must  vest  in  them  as 
purchasers,  and  not  as  heirs,  and  consequently  the  debts  of  the 
deceased  cannot  fall  on  it.  Tlie  sheriff  having  no  right  to  sell 
this  land,  no  right  of  course  was  conveyed;  the  Act  of  1797 
makes  it  necessary  for  the  court  to  decide  the  legality  of  the 
proceedings  at  law,  as  well  as  the  conveyance.  If  either  are 
essentially  defective  there  cannot  be  a  regular  chain  f*'*'  of  title. 
Eaton's  entry  was  a  mere  nullity,  as  it  was  made  in  the  name 
of  Pinkham  Eaton,  when  he  was  dead.  In  the  argument  of  the 
plaintiff's  counsel  every  position  taken  by  the  defendants  Avas 
contested  at  length. 

Among  others  it  was  urged  that  the  Statute  of  Limitations 
was  not  to  be  favored,  and  if  doubtful  ought  to  be  construed  in 
favor  of  the  plaintiff,  so  as  to  save  his  right.  Mr.  Campbell 
towards  his  conclusion  observed  that  John  Eaton  did  not  take 
the  land  as  heir,  and  if  he  did  as  one  of  the  heirs,  he  held  it  as 
trustee,  and  nothing  but  a  bill  in  equity  could  render  it  liable 
to  execution. 

Todd,  J. — There  is  one  point  in  this  case  that  I  Avish  the 
plaintiff's  counsel  to  attend  to  particularly,  which  is  this :  If 
Pinkham  Eaton's  heirs  are  satisfied  as  to  the  proceedings  in 
obtaining  the  judgment  at  law,  and  selling  the  land,  can 
strangers  take  advantage  of  any  errors  in  those  proceedings,  or 
complain  of  them  in  a  collateral  way? 

Mr.  Campbell  concluded  by  observing  that  they  had  the  oldest 
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grant,  which  gave  them  a  clear  legal  right,  and  to  take  away 
that  the  court  should  see  that  there  was  a  regular  chain  of  title. 

Overton,  for  the  defendants,  observed  that  as  the  court  would 
have  the  matter  under  consideration,  he  wished  leave  to  state  as 
to  the  construction  of  statutes  that  the  difference  between  an 
explanatory  statute,  alluded  to  by  one  of  the  court,  seemed  to 
consist  in  this :  An  explanatory  statute  should  never  be  extended 
nor  narrowed  by  an  equitable  construction,  where  the  Avords 
were  plain,  because  this  would  be  an  explanation  upon  an  expla- 
nation ;  but  if  doubtful,  as  was  manifestly  the  case  in  the  Act 
of  1797,  the  same  rule  must  be  applied  as  in  other  cases,  to  find 
out  the  intention  of  the  legislature.  What  did  the  legislature 
mean  to  do  in  passing  the  fourth  section  of  the  Act  of  1797? 
The  answer  is  in  the  preamble,  to  remove  doubt  as  to  the  Act 
of  1715.  What  was  that  doubt?  We  all  know  it  was  whether 
a  naked  possession,  without  deed  of  ungranted  land,  would 
[4,To)  produce  a  bar  or  not.  To  carry  the  act  any  further  new  prin- 
ciples will  be  introduced,  and  as  to  the  intention  of  the  legisla- 
ture in  introducing  them,  whether  any,  and  to  what  extent  must 
be  ascertained  by  the  principles  of  sound  construction,  in  the 
same  manner  as  in  any  other  case,  there  may  be  different  rules 
in  construing  the  same  statute ;  as  where  its  provisions  are  penal 
and  also  remedial  (2  Bl.  R.  1226) ;  so  here  if  it  be  dcjubtful 
whether  the  enacting  words  go  further  than  a  preamble  which 
is  to  explain,  if  the  act  be  considered  as  explanatory,  it  must 
receive  such  a  construction  as  will  confine  it  strictly  to  the 
removal  of  doubts ;  if  attempted  to  be  explained  any  /urther  it 
will  be  subject  to  such  rules  as  will  enable  judges  to  ascertain 
Avhether  the  legislature  designed  to  introduce  a  new  law,  instead 
of  explaining  an  old  one;  and  he  took  it  to  be  a  clear  principle 
that  the  court  would  not  construe  such  an  act,  as  introductive 
of  a  new  law,  unless  the  words  used  by  the  legislature  could  not 
admit  of  any  other  construction.  (11  Mod.  150;  6  Wils.  ed. 
Bac.  Ab.  384.)  All  the  rules  respecting  the  construction  of 
statutes  amount  to  nothing  when  the  intention  of  the  legislature 
is  plainly  expressed;  they  vanish;  they  are  never  thought  of. 
In  doubtful  cases  the  intention  is  what  is  sought  after,  and  the 
rules  of  construction,  which  are  nothing  but  the  dictates  of  com- 
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mon  sense,  apply  in  one  case  as  well  as  in  another,  according  to 
the  subject-matter. 

Todd,  J.  —  Let  a  new  trial  be  granted  in  order  to  avoid 
delay.  There  are  several  points  which  may  be  considered  open 
to  further  discussion  upon  the  trial  if  the  parties  choose. 

M'Nairy,  J.  —  It  was  clear  to  him  from  the  wording  t*'°^  of 
the  Act  of  1715  that  irregular  and  defective  conveyances  were 
sufficient,  with  seven  years'  possession,  which  existed  in  this 
case,  and  he  felt  well  satisfied  that  the  statute  ajiplied.  The 
construction  of  the  Act  of  1715  by  the  defendants'  counsel  he 
believed  to  be  correct. 

Todd,  J. — As  to  the  construction  of  the  Act  of  1797  he  had 
great  doubts  at  first,  which  were  not  entirely  removed.  The 
opinion  of  those  who  knew  the  cause  of  making  the  statute,  and 
the  doubts  intended  to  be  removed,  certainly  deserve  considera- 
tion in  doubtful  cases.  The  case,  however,  will  stand  open  for 
a  new  trial.  (At  a  subsequent  term  there  was  a  verdict  for  the 
defendants.) 


CUEEY  V.  EOULSTONE,  LYNCH,  JOEDEN,  BANKS, 

AND  OWENS. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1809  —  2  Overton,  110.] 

Bill  of  Lading — ErFECT  of  Assignment  of.  —  Tlio  assignment  of  a  bill  of  lading 
passes  the  property  in  the  goods,  and  tlio  consignor  tliereby  loses  the  riglit  of 
stopipage  in  triinsilu,  and  advances  subsequently  made  by  liim  on  tlie  transmission 
of  the  goods  axe  not  a  lieu  on  them. 

In  Equity.  —  The  facts  were  that  on  the  6th  of  April,  1804, 
Alexander  Eoulstoiie,  one  of  the  defendants,  shipped  at  New 
Orleans  in  the  barge  called  Deborah,  Lindsey  Shannon  master, 
a  quantity  of  goods  for  account  and  risk  of  Col.  Charles  Lynch, 
of  Shelby  County,  Kentucky,  another  of  the  defendants ;  to  be 
delivered  to  the  said  Lynch  or  his  assigns,  he  or  they  paying 
freight  at  the  port  of  Louisville  on  the  Ohio. 

'***J  On  the  same  day,  and  of  the  above  tenor,  the  master  of 
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the  boat  signed  triplicate  bills  of  lading,  one  of  which  was 
transmitted  by  Eoulstone  to  Lynch,  Avho  assigned  the  same  to 
Jorden,  Banks,  and  Owens  for  a  bona  fide  and  valuable  consid- 
eration, who  procured  the  cargo  to  be  insured  in  Lexington, 
Kentucky,  on  the  25th  of  May,  1804.  The  defendant,  Eoul- 
stone, after  having  shipped  the  goods  at  Orleans,  came  on 
immediately  to  Nashville,  and  on  the  2d  of  June,  1804,  after 
stating  himself  to  be  the  owner  of  the  boat  and  cargo,  employed 
the  complainant  as  his  factor  to  descend  Cumberland  Eiver  to  the 
mouth,  and  there  receive  the  goods  of  Shannon,  the  master, 
bring  them  up  to  Nashville  at  the  factor's  expense,  and  sell 
them,  receiving  therefor  a  certain  commission.  The  complainant 
upon  the  credit  of  the  goods,  in  addition  to  the  expense  of  bring- 
ing them  to  Nashville,  advanced  Eoulstone  $175.  The  goods 
were  received  at  the  mouth  of  the  river  from  Shannon,  brought 
up  to  Nashville,  and  stored  away  for  the  purpose  of  selling 
under  the  agreement  which  was  by  deed.  The  expenses  of 
transporting  and  money  advanced  ^mounted  to  $718.43.  Im- 
mediately after  the  goods  were  brought  to  Nashville  by  the 
complainant,  they  were  claimed  by  Jorden,  Banks,  and  Owens. 
The  complainant  refused  to  deliver  them  until  he  should  be  paid 
the  amount  of  his  advances,  and  Eoulstone's  order  should  be 
obtained.  An  attachment  was  taken  out,  returnable  to  the 
court  of  the  United  States,  and  the  plaintiff  summoned  as 
garnishee  to  declare  what  property  he  had  of  Jorden,  Banks, 
and  Owens.  This  was  discontinued,  and  a  writ  of  replevin 
sued  out  of  the  same  court ;  this  writ  commanded  the  marshal  to 
replevy  the  goods  and  deliver  them  to  Jorden,  Banks,  and 
Owens.  (It  is  much  to  be  doubted  whether  replevin  would  lie 
in  this  State  in  such  a  case.) 

The  bill  states  that  the  goods  were  taken  out  of  the  complain- 
ant's possession  by  the  marshal  against  his  will,  and  delivered 
to  the  agent  of  Jorden,  Banks,  and  Owens,  who  is  now  malting 
sale  of  them;  questions  the  legality  of  the  proceedings  by 
replevin;  complains  that  he  was  deprived  of  his  lien  by  the 
goods  having  been  taken  out  of  his  hands  by  the  marshal ; 
prays  relief  generally,  and  particularly  that  Jorden,  Banks,  and 
Owens  may  be  enjoined  from  selling  any  more  of  the  goods 
until  final  hearing. 
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White  and  Overton,  of  counsel  for  the  plaintiff,  argued  that 
the  plaintiff  was  entitled  to  relief  to  the  amount  of  his 
advances,  for  which  he  had  a  lien,  and  as  he  did  not  voluntarily 
part  with  the  goods,  he  should  not  lose  the  benefit  of  it.  It  was 
admitted  that  the  plaintiff  never  inquired  for  a  bill  of  lading, 
not  having  been  customary  in  trade  at  Nashville  to  ask  or 
require  one;  and  the  course  of  business  at  '***'  particular  places 
will  be  noticed  by  the  court.  (Str.  Rep. ;  2  Johns.  327.)  That 
possession  by  Roulstone  was  evidence  of  property.  (Bull.  IST.  P. 
47;  1  Morg.  Essays,  401,  402;  1  Bac.  Ab.  604,  605;  1  Atk. 
245.)  It  was  insisted  that,  let  the  goods  belong  to  whom  they 
might,  the  plaintiff  had  a  lien,  having  acted  6ona^de  and  according 
to  the  course  of  trade  at  the  place,  and  for  this  were  cited  Shee 
V.  Prescot,  1  Atk.  245;  2  Burr.  931-943;  3  Bos.  &  P.  490; 
3  East,  590 ;  3  Term  Rep.  122,  123 ;  3  Bos.  &  P.  420 ;  1  Esp. 
240 ;  6  East,  43 ;  Lex  Mercatoria  Americana,  392,  398  ;  Bull. 
K  P.  130;  Cow.  251.     See- also  2  Johns.  541;  3  Johns.  341.) 

Supposing,  however,  that  it  were  necessary  for  the  plaintiff  to 
show  that  Roulstone  had  a  legal  right  to  dispose  of  the  goods,  it 
was  contended  that  the  goods  having  been  shipped  by  him  at 
Orleans,  he  had  a  right  to  stop  them  in  transitu,  the  bill  of 
lading  not  being  negotiable  as  a  bill  of  exchange ;  that  the  ship- 
per was  not  bound  to  show  on  what  ground  he  stopped  the 
goods.  (3  East,  398 ;  3  East,  363 ;  1  Term.  Rep.  745;  1  Term 
Rep.  66;  1  H.  B.  366,  369,  506;  4  East,  217;  1  Bos.  &  P. 
564 ;  5  East,  178 ;  2  Bos.  &  P.  46 ;  1  Mer.  Amer.  164;  3  Term. 
761 ;  1  H.  B.  Rep.  606 ;  2  Term  Rep.  70.  Vide,  3  Caines, 
182 ;  5  Mass.  487 ;  Camp.  282.) 

Whiteside,  on  the  part  of  Jorden,  Banks,  and  Owens,  the 
assignees  of  the  bill  of  lading,  contended  that  Roulstone,  after 
the  goods  were  shipped,  had  no  property  in  nor  power  over  them 
whatever,  and  that  the  plaintiff  could  not  acquire  any  lien  on 
goods  delivered  by  such  a  person,  no  more  than  if  they  had  been 
stolen.  (Dub.  see  general  doctrine  of  stoppage  in  transitu.) 
The  property  of  the  goods  followed  the  bill  of  lading,  and  was 
in  Jorden,  Banks,  and  Owens  by  assignment.  (Contra,  Camp. 
108,  309;  2  Hayw.  227.)  The  plaintiff  was  in  fault  in  not  ask- 
ing for  a  bill  of  lading  before  he  received  the  goods.     Whether 
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the  action  of  replevin  were  proper  or  not,  was  not  the  inquiry. 
The  question  simply  was,  whether  the  plaintiff  could  obtain  a 
lien  on  the  goods  under  the  circumstances  disclosed ;  he  certainly 
could  not,  and  therefore  his  bill  must  be  dismissed. 

The  arguments  used  by  the  plaintiff's  counsel  were  answered 
at  great  length,  and  the  following  authorities  relied  on.  (1 
Eaym.  Ld.  271;  1  Terra  Eep.  206;  4  Burr,  2046;  2  Term 
Eep.  63.) 

In  reply  it  was  said  that  the  cases  in  4  Burr.  2046,  and  1 
Term.  Eep.  205,  do  not  show  clearly  the  point  decided,  and  the 
doctrine  otherwise  advocated  was  overruled  and  explained  by 
Burr.  2680;  1  Term  Eep.  609 ;  2  Term  Eep.  63;  1  H.  B.  359; 
1  Bos.  &  P.  7 

The  cause  having  been  twice  argued,  once  before  M'Naiby, 
J.,  before  the  establishment  of  the  present  Circuit  '***^  Court, 
and  at  June  Term,  1807,  before  Todd  and  M'Naiky,  J  J.,  the 
opinion  of  the  court  was  now  delivered  by 

Todd,  J.,  after  stating  the  case,  observed  that  there  were  two 
kinds  of  bills  of  lading  (it  is  probable  the  distinction  here 
alluded  to  by  the  judge  lies  between  a  bill  of  lading  for,  on 
account,  and  at  the  risk  of  the  consignee;  and  on  account  of  and 
at  the  risk  of  the  consignor),  and  that  the  bill  of  lading  before 
the  court  seemed  to  be  different  from  the  one  referred  to  in 
Mason  v.  Lickbarrow,  1  H.  B.  357. 

In  the  principal  case,  the  property  of  the  goods  was  trans- 
ferred to  Lynch,  and  from  him  to  Jorden,  Banks,  and  Owens. 
The  defendant  Eoulstone  had  no  right  to  dispose  of  them  as  he 
did.  There  was  no  ground  of  relief  against  Lynch,  or  Jorden, 
Banks,  and  Owens;  and  as  to  Eoulstone  we  cannot  decree 
against  him,  having  been  no  party  to  the  suit  at  law,  and  never 
having  been  a  resident  or  citizen  of  the  district,  there  is  a  Avant 
of  jurisdiction. 

The  bill  must  be  dismissed  as  to  all  the  defendants.  (The 
doctrine  respecting  mercantile  lien  may  be  seen  and  examined 
by  recurrence  to  the  authorities  referred  to  at  the  bar  and  in  the 
margin.) 
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COOK'S  LESSEE  v.   HUNTER   &  FAEMER. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1809.— 2  Overton,  113.] 

Eyidexce— Deed  of  Ge^-eeal  Wabeanty— Title  Papers. — It  is  presumed,  where 
a  party  holds  under  a  deed  of  general  warranty,  that  the  title  papers  are  in  the 
hands  of  the  warrantor,  and  the  warrantee  ia  not  required  to  produce  the 
originals,  hnt  may  give  in  evidence  certiiied  coiiies. 

Cekiificatios  of  Papees,  Sufficiency  of.  —  A  register  may  certify  by  his  deputy, 
and  the  autlientioatiou  is  sufficient.  It  ia  immaterial  whether  the  certificate  be 
signed  A.  B.  by  C.  D.,  deputy,  or  C.  D. ,  deputy,  for  A.  B. 

Pek  CuEiAM. — Where  it  is  shown  to  the  court  that  the 
party  claims  under  a  deed  with  a  general  warranty,  the  law  pre- 
sumes the  title  papers  to  be  in  the  hands  of  the  warrantor ;  and 
the  Avarrantee  is  not  required  to  produce  them  in  evidence. 
Certified  copies  are  suificient.     (See  1  The  Reporter,  2.) 

White,  who  argued  for  the  person  offering  the  copy  in 
evidence,  relied  on  the  practice  in  the  Superior  Courts. 

The  copy  of  the  deed  produced  was  certified  by  A.  B.,  deputy 
register,  for  C.  D.,  register. 

Haywood,  for  the  defendants,  objected  that  it  ought  to  have 
been  certified  by  the  principal  register  by  his  deputy,  and  not 
by  the  deputy  for  the  principal. 

Pee  Cueiam. — This  is  a  mere  verbal  criticism.  The  mean- 
ing is  the  same,  either  way.  The  general  rule  is  that  a  person 
can  do  that  by  another  which  he  can  do  himself.  The  register 
might  by  his  deputy  certify ;  and  whether  it  is  signed  thus,  A . 
B.,  register,  by  C.  D.,  deputy  register,  or  thus :  C.  D.,  deputy 
register,  for  A.  B.,  register,  is  immaterial,  for  it  means  the  same 
thing;  viz.,  the  act  of  the  principal  by  the  deputy,  and  is  good. 
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|U.  S.  Circuit  Court,  District  of  Tennessee,  1809.— 2  Overton,  114.] 

Costs  on  CoNnNUASCE. — In  a  Federal  Court  the  party  obtaining  a  continuanoe 
must  pay  the  costs  of  the  term. 

This  case  was  continued  on  the  affidavit  of  the  defendant. 
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The  question  was  as  to  the  costs  of  the  term. 
Overton,  for  plaintiffs. 
Grundy,  for  defendant. 

Per  CUELA.M. — This  court  sits  but  once  a  year.  The  rule  of 
practice  in  the  Superior  Courts  of  the  State  does  not  apply. 
There,  we  are  informed,  the  party  obtaining  the  continuance  is 
not  taxed  with  the  costs  of  the  term  upon  the  first  application. 
There  is  certainly  much  equity  in  the  English  practice,  which 
obliges  the  party  praying  the  continuance  to  pay  the  costs  of  the 
term.  This  court  has  the  power  to  establish  such  rules  of 
practice  as  may  be  necessary  to  expedite  and  attain  justice. 

The  party  who  is  ready  for  trial  is  in  no  default;  and  let  the 
cause  go  which  way  it  may,  he  ought  not  to  pay  the  costs,  which 
he  might  have  avoided  had  the  defendant  been  ready,  If  this 
cause  is  continued  it  must  be  for  a  year ;  and  hence  it  follows 
that  an  application  of  this  kind  is  in  the  same  predicament  as  a 
similar  one  in  the  Superior  Court  at  the  second  term,  when  it  is 
usual  to  make  the  party  pay  the  costs  of  the  term. 

In  all  cases  where  continuances  have  been  obtained  during  the 
present  term,  the  costs  of  the  term  must  be  paid ;  and  this  will 
be  considered  the  rule  of  practice  hereafter. 


POLK'S  LESSEE  v.   HILL,  WINDEL,  et  al. 

\V.  S.  Circuit  Court,  District  of  Tennessee,  1811.— 2  Overton,  118.] 

Map  Ankexed  to  Gkast,  Effect  of.— A  plat  annexed  to  a  grant  is  not  an  essential 
part  of  it,  and  if  recurred  to,  it  must  be  for  the  purpose  of  explanation,  and 
not  to  destroy  its  validity. 

State  Geant— Evidence  to  Impeach  Validitt  of In  ejectment  no  evidence 

other  than  of  on  entry  can  be  received  to  impeach  the  validity  of  a  State  grant. 

Ejectmest— Peesdmption  in  Favob  of  Gkant.  — Irregularity  or  fraud  in  the 
procurement  of  a  grant  does  not  render  it  void  but  only  voidable,  and  the  law 
presumes  as  between  third  persons  that  all  prerequisites  to  the  issuance  have 
been  complied  Tvith. 

Gbaut— Void  and  Voidable — Avoid  grant  is  one  issued  entirely  without  author- 
ity, as  distinguished  from  a  voidable  grant,  which,  though  properly  authorized, 
is  in-egnlarly  issued. 
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This  was  au  action  of  ejectment,  to  which  the  defendants 
pleaded  not  guilty,  and  issue  joined. 

The  plaintiff  produced  in  evidence  a  grant  from  the  State  of 
North  Carolina,  to  William  Polk,  for  five  thousand  acres,  dated 
April  17,  1800.  This  grant  was  founded  on  a  removed  warrant 
from  John  Armstrong's  office,  or  the  office  opened  pursuant  to 
the  Act  of  1783,  c.  2." 

The  plaintiff  proved  his  boundaries,  and  that  the  defendants 
were  settled  within  them. 

The  defendants  produced  a  grant  from  the  State  of  North 
Carolina  to  John  Sevier  for  25,060  acres,  dated  August  28, 
1795,  with  mesne  conveyances,  deduced  from  that  grant  to 
themselves,  and  proved  that  the  tract  of  the  plaintiff  for  5,000 
acres  lay  wholly  within  the  limits  of  the  25,060  acre  tract  under 
which  they  claimed.  This  grant  on  the  face  of  it  states  that  it 
issued  by  virtue  of  forty  warrants  of  640  acres  each,  but  does  not 
express  whether  they  are  county,  John  Armstrong's,  military,  or 
pre-emption  warrants.  A  part  of  the  grant  is  gone,  by  accident 
or  otherwise.  It  is  the  part  which  expresses  the  consideration. 
Grants  for  John  Armstrong's  claims,  and  some  of  the  county 
claims,  express  on  the  face  the  consideration,  of  ten  pounds  for 
every  hundred  acres.  Other  county  claims  express  the  consid- 
eration of  fifty  shillings. 

Pre-emption  warrants  usually  express  a  consideration  of  ten 
pounds  per  hundred.  Military  grants  express  a  consideration 
of  the  "  signal  bravery  and  persevering  zeal "  of  the  officer  or 
soldier.  That  part  of  the  grant  to  Sevier  which  t^^"^  is  lost, 
respects  the  consideration  received  by  the  State.     It  stands  thus : 

For  and  in  consideration  of p unds.     This  grant 

or  patent  was  sealed  with  the  great  seal  of  the  State  of  North 
Carolina,  and  had  on  its  face  all  the  requisite  forms  of  a  State 
patent. 

The  plaintiff's  counsel  objected  to  the  reading  of  this  grant  in 
evidence  to  the  jury  on  the  following  grounds,  which  they  said 
they  were  able  to  substantiate:  — 

■*  A  remoTed  warrant  from  any  of  the  land  offices,  except  tlie  military,  is  one  that 
is  surveyed  off  the  land  located  or  cntereil,  in  consequence  of  the  entry  being  lost  or 
taken  away  by  a  better  claim,  In  making  a  survey  on  a  removed  warrant,  in  these 
offices,  a  second  cntiy  or  location  is  not  necessary  to  authorize  the  survey.  A  grant 
was  the  first  ixct  of  the  claimant  on  record  relative  to  such  apiiropriations. 
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First.  By  the  laws  of  North  Carolina,  no  grant  could  law- 
fully issue  for  as  large  a  number  of  acres  as  are  included  in  the 
grant  to  Sevier. 

Second.  Because  the  amount  of  the  consideration,  originally 
expressed  on  the  face  of  that  grant,  appears  to  have  been  torn 
out. 

Third.  That  said  grant  on  its  face  appears  fraudulent,  the 
number  of  acres  mentioned  being  25,060,  the  number  of  war- 
rants forty,  of  640  acres  each,  and  yet  the  courses  and  distances 
mentioned  in  its  body  include  more  than  50,000  acres. 

Fourth.  For  the  purpose  of  avoiding  said  grant  to  Sevier,  it 
was  offered  to  be  proved  that  the  forty  warrants  of  640  acres 
each,  mentioned  in  the  grant,  under  Avhich  the  defendants  claim, 
purport  on  their  face  to  have  been  issued  by  Landon  Carter, 
entry  taker  of  Washington  County;  and  that  the  land  covered 
by  said  grant  is  situate  between  Cumberland  Mountain  and 
Tennessee  River,  and  not  within  said  county  of  Washing- 
ton. 

Fifth.  That  the  consideration  of  ten  pounds  for  every  hun- 
dred (if  orignally  in  the  grant),  was  fraudulently  inserted  by 
procurement  of  said  John  Sevier,  the  grantee. 

Sixth.  That  no  entries  were  ever  made  in  the  office  of  the 
entry  taker  of  Washington  County,  nor  elsewhere,  authorizing 
the  issuing  of  such  warrants. 

Seventh.   The  said  pretended  warrants  are  forgeries. 

Eighth.  That  at  the  time  of  the  cession  of  the  western  part 
of  the  State  of  North  Carolina,  now  the  State  of  Tennessee  (see 
Act  N.  C.  1789,  c.  3),  to  the  United  States,  and  at  the  time  of 
the  ratification  thereof  by  Congress,  on  f***J  the  2d  April,  1790, 
(Folwell's  ed.  L.  U.  S.  92),  said  pretended  forty  warrants  did 
not  exist,  nor  were  any  locations  or  entries  in  the  office  of  the 
entry  taker  of  Washington  County,  from  which  they  appear  to 
have  issued,  authorizing  their  issuance. 

Ninth.  That  no  consideration  for  said  land  was  ever  paid  to 
the  State  of  North  Carolina,  or  any  of  its  officers. 

Tenth.  And  for  the  purpose  of  proving  that  the  consideration 
mentioned  in  said  grant  to  John  Sevier  had  been  altered  from 
fifty  shillings  to  ten  pounds,  the  counsel  for  the  plaintiff  offered 
to  read  in  evidence  a  letter  from  the  grantee,  under  whom  the 
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defendants  claim,  to  the  Secretary  of  the  State  of  North  Caro- 
lina in  the  following  words : — 

"JONESBOEOUGH,  12  Nov.,  1795. 

"Dear  Sir.  —  I  am  highly  sensible  of  your  goodness  and 
friendship  in  executing  my  business  at  your  office  in  the  manner 
and  form  which  I  took  the  liberty  to  request. 

"  Permit  me  to  solicit  a  completion  of  the  small  remainder  in 
the  hands  of  Mr.  Gordon. 

"Should  there  be  no  impropriety,  I  should  consider  myself 
much  obliged  to  have  ten  pounds  inserted  in  the  room  of  fifty 
shillings.  I  have  instructed  Mr.  Gordon  to  furnish  you  with  a 
plat  of  the  amount  of  three  640  acres,  which  I  consider  myself 
indebted  to  you  for  fees,  etc.,  which  I  beg  you  will  please 
accept,  in  case  you  can  conceive  that  the  three  warrants  will  be 
adequate  to  the  sum  I  am  indebted  to  you." 

Eleventh.  It  was  insisted  that  the  person  who  had  signed  his 
name  as  deputy  surveyor  was  not  such,  and  therefore  the  grant 
was  void. 

AEGTJMENT   EOE   THE   PLAINTIFF. 

The  counsel  for  the  plaintiff,  in  support  of  these  objections  to 
the  reading  of  the  grant,  said  that  if  the  truth  of  the  case  could 
be  come  at,  they  would  be  able  to  show  a  more  stupendous  fraud 
than  was  ever  perpetrated  in  any  country.  The  Yazoo  specula- 
tion was  but  as  an  atom  in  t***'  principle,  compared  to  it.  Can 
it  be  possible,  in  any  civilized  country  whose  laws  are  founded 
on  the  immutable  principles  of  morality,  that  legal  principles 
shall  close  the  door  against  inquiry  in  such  a  case? 

According  to  the  doctrine  which  had  been  lately  advanced,  if 
an  officer  of  government  do  an  act  it  must  be  binding  on  all, 
however  unjust  and  iniquitous.  No  matter  who  is  injured,  the 
State  or  an  individual,  it  must  stand  good.  The  face  of  the 
patent,  it  is  admitted,  imports  a  presumption  that  the  officers  of 
the  government  of  the  State  of  North  Carolina,  who  issued  it, 
acted  honestly  and  according  to  law.  But  the  principle  is  well 
known,  .that  presumptions  only  stand  until  the  contrary  be 
shown.  We  are  prepared  to  show  the  contrary  if  we  are  per- 
mitted. We  state  that  these  objections  can  be  substantiated  by 
proof.  The  court  must  presume  it  to  be  true  in  this  stage  of 
the  cause.  A  fraudulent  transaction  any  person  may  show, 
Beun.  0.  c  — 9. 
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though  he  be  a  stranger,  and  make  such  act  void.  If  this  were 
not  the  case,  no  person  could  be  safe,"  and  fraud  would  be 
patronized  instead  of  being  suppressed.  The  idea  of  the  acts  of 
ministerial  officers  being  beyond  inquiry  on  the  ground  of  fraud 
is  absurd,  and  contrary  to  every  principle  to  be  found  in  the 
books.  The  governor  and  secretary  of  North  Carolina  who 
issued  this  grant  are  nothing  more  than  ministerial  officers. 

It  is  true  the  entry  books  of  Washington  County,  whence  we 
say  these  warrants  issued,  have  been  destroyed  or  accidentally 
lost ;  but  we  have  an  abstract  showing  the  names  of  the  enterers 
and  the  quantities  entered.  After  the  loss  of  the  entry  book, 
this  abstract  is  the  best  evidence  the  nature  of  the  case  admits. 
Reporters  of  the  decisions  in  other  States  show  that  fraud  in 
obtaining  grants  may  be  inquired  into.  This  has  been  particu- 
larly the  case  in  Maryland  and  Virginia. 

There  is  no  law  of  North  Carolina  authorizing  the  issuing  of 
grants  for  more  than  five  thousand  acres  in  any  case,  except  in  a 
few  cases  to  officers  in  the  army  of  a  superior  grade.  This  will 
appear  by  reference  to  the  Act  of  Nov.,  1777,  c.  1,  §  3,  respecting 
county  claims;  the  Act  1783,  c.  3,  §  9,  John  Armstrong's;  and 
1782,  c.  2,  §  6,  the  military  claims.  The  Act  of  1784,  c.  19, 
authorizing  the  consolidation  of  claims,  is  confined  to  the  swamp 
lands  near  the  seaboard  in  North  Carolina.  It  never  was 
intended  to  apply  to  the  middle,  and  much  less  to  the  western, 
part  of  the  State. 

[ia«]  Qjj  ^ijjg  ground,  therefore,  the  grant  is  void,  and  ought 
not  to  be  read  to  the  jury.  The  secretary  acts  as  a  mere  agent 
or  attorney-in-fact  in  issuing  the  grant.  If  he  exceed  his 
powers,  his  act  will  be  void.  (1  Com.  Dig.  Let.  Attorney,  13.) 
It  has  been  urged  that  it  was  customary  for  North  Carolina  to 
consolidate  claims  for  lands  lying  there,  as  well  as  in  this  State, 
and  that  usage  is  the  safest  interpreter  of  laws  where  they  are 
doubtful.  This  we  admit ;  but  we  never  heard  of  such  grants 
except  in  a  few  instances  to  Stockley  Donnelson. 

The  second  objection  is  also  material.  As  the  grant  stands, 
there  is  no  consideration  expressed  on  the  face  of  it.  It  is  unin- 
telligible. A  consideration  is  indispensable  to  the  validity  of  a 
deed  (2  Blackst.  Com.  296),  and  it  was  decided  in  the  ca.se  of 
Butt's  lessee  in  this  court  that  the  same  rules  and  principles  of 
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law  which  apply  to  deeds  apply  to  grants.  An  erasure  or  inter- 
lineation in  a  material  part  of  a  deed  destroys  its  validity. 
Consequently  the  effect  of  this  grant,  as  to  the  conveyance  of 
the  interest,  is  done  away.  False  suggestions  in  a  grant  render 
it  void  agreeably  to  all  the  books;  surely  the  part  Avhich 
expresses  the  consideration  is  material,  and  if  there  be  any 
difference  it  must  be  the  most  so;  it  is  therefore  important  this 
part  of  the  grant  should  be  preserved,  and  remain  intelligible ; 
"without  it  the  grant  can  have  no  effect.  The  consideration 
expressed  having  been  torn  out,  it  was  incumbent  on  the  defend- 
ants to  produce  a  registered  copy  of  the  grant  as  the  next  best 
evidence;  this  they  might  have  done;  not  having  done  so,  it 
will  be  presumed  this  alteration  was  intentional  and  fraudulent. 

The  third  objection  to  the  reading  this  grant  is  very  import- 
ant, and  on  its  result  much  of  the  interest  of  society  depends. 
The  grant  is  founded  on  forty  warrants  of  640  acres  each 
(making  25,000  acres),  and  yet  to  calculate  the  acres  included 
within  the  lines  as  called  for  in  the  grant,  there  are  upwards  of 
50,000  acres.  This  could  not  have  been  a  mere  mistake  in  the 
secretary  in  making  out  the  grant ;  the  excess  is  too  great  for 
such  presumption;  there  must  have  been  fraud  in  this  trans- 
action ;  whether  fraudulent  or  not  the  idea  cannot  be  endured 
that  the  grantee  shall  be  permitted  to  hold  the  whole  of  the 
land;  if  void  for  a  part  it  is  void  for  the  whole.  (17  Vin.  Ab. 
80.)  The  maxim  Id  certum  est  quod  cerium  reddi  potest,  strongly 
applies  to  this  case.  By  calculation  it  can  easily  be  reduced  to 
certainty  how  much  land  there  is  mthin  the  bounds  called  for 
in  the  grant. 

[123J  Fourth  objection.  We  say  by  recurring  to  the  plat  and 
certificate  of  survey  annexed  to  the  grant,  the  particular  number 
of  these  warrants  will  appear.  Neither  the  grant  nor  plat  states 
what  kind  of  warrants  they  were,  whether  county,  military,  or 
John  Armstrong's  warrants,  but  we  can  prove  by  the  secretary 
of  North  Carolina,  in  whose  office  the  Avarrants,  under  the 
authority  of  which  the  survey  was  made,  are  lodged,  that  they 
are  Carter's  warrants,  or  in  other  words  were  issued  purporting 
to  be  in  pursuance  to  locations  made  in  the  entry  taker's  office 
for  Washington  County,  of  which  Carter  Avas  entry  taker.  If 
permitted,  we  can  further  prove  that  warrants  of  the  same  num- 
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bers  passed  into  grants  elsewhere,  and  to  other  persons.  This, 
however,  is  not  the  inquiry  at  present.  The  land  now  in  dis- 
pute lies  within  the  limits  laid  off  for  the  satisfaction  of  John 
Armstrong's  claims,  agreeably  to  the  Acts  of  April,  1783,  c.  2, 
and  April,  1784,  c.  14,  §  2.  These  lands  were  sold  at  ten 
pounds  per  hundred  (April,  1763,  c.  2,  §  10),  and  the  county 
claims  or  those  from  the  entry  taker's  office  of  Washington 
County  were  sold  by  the  State  of  North  Carolina  at  fifty  shil- 
lings generally,  or  at  most  but  five  a  hundred.  (Nov.  1777, 
c.  1,  §  4.) 

These  lands  lie  within  the  particular  limits  described  and  laid 
off  by  law  exclusively  for  the  satisfaction  of  John  Armstrong's 
claims. 

Those  are  county  warrants  on  which  Sevier's  grant  issued,  as 
we  can  show ;  they  could  not  be  surveyed  and  granted  at  the 
place  where  they  were,  which  was  intended  by  law  for  another 
purpose. 

It  is  not  reasonable  to  suppose  that  the  legislature  ever  designed 
that  county  warrants,  the  consideration  of  which,  paid  the  State, 
was  only  fifty  shillings,  should  be  surveyed  and  granted  on,  the 
lands  which  it  designed  should  be  set  aside  for  the  satisfac|ion 
of  those  claims,  for  which  it  had  received  ten  pounds  per 
hundred. 

Nor  do  the  statutes  warrant  this  idea;  a  short  review  will 
show  this.  The  Act  of  April,  1783,  c.  3,  §  7,  describes  the 
boundary  within  which  the  military  claims  were  to  be  appro- 
priated; the  eighth  section  forbids  any  other  person  except 
pre-emptioners  to  enter  therein  within  three  years  (§  4);  this 
exclusive  i-ight  to  the  officers  and  soldiers  was  continued  from 
time  to  time,  as  will  appear  by  various  acts,  1786,  c.  20,  §§  2, 4; 
Act  1789,  c.  69,  as  well  as  the  decisions  of  the  State  courts  in 
the  cases  of  Overton's  Lessee  ^■^**^  v.  Phillips  and  Campbell,  and 
Goodloe's  Lessee  v.  Wilson. 

The  Act  of  1783,  c.  2,  opens  John  Armstrong's  office.  The 
third  section  of  this  act  describes  what  was  usually  called 
Brown's  line,  due  north  of  the  mouth  of  Cloud's  Creek,  west- 
wardly  of  which  it  never  was  lawful  to  make  entries  in  any  of 
the  county  offices.  April,  1778,  c.  3,  §  5,  and  the  fourth  section 
of  the  Act  of  1783  show  the  same  thing.     April,  1780,  c.  25, 
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§  9,  contains  the  same  idea.  The  fifth  section  of  the  Act  of 
1783,  c.  2,  points  out  the  lands  designed  for  the  use  of  the 
Indians,  which  narrows  the  Indian  limits  allotted  by  the  Act  of 
1778,  c.  3,  §  5.  At  all  times,  however,  it  was  unlaAvful  to  enter 
land  within  the  limits  allotted  them.  We  can  show,  if  we  be 
permitted,  that  the  entries  under  which  the  defendants  claim 
were  made  westwardly  of  Brown's  line,  and  within  the  Indian 
boundary,  and  contrary  to  law.  Many  of  the  entries  on  which 
these  warrants  were  issued  were  made  on  lands  for  which  there 
was  no  authority  by  law }  therefore  the  grants  founded  on  them 
must  be  void.  But  we  contend  that,  admitting  it  to  be  law  that 
warrants  or  entries  can  be  removed  to  vacant  lands,  when  lost 
by  better  claims,  at  the  place  originally  located — first,  such 
removal  must  be  confined  to  the  limits  of  the  country  in  which 
the  original  entry  was  made ;  and  secondly,  if  that  be  not  the 
case,  we  contend  that  these  removals  cannot  be  made  to  lands 
appropriated  to  special  purposes,  as  for  military,  John  Arm- 
strong's, and  the  Indian  claims,  pointed  out  as  above;  each 
species  of  claim  was  to  be  confined  to  its  proper  limits,  within 
which  other  claims  were  forbidden,  either  expressly  or  impliedly, 
to  be  entered,  surveyed,  or  granted.  Now  the  warrants  on 
which  Sevier's  grant  issued  were  removed  from  the  county  of 
Washington  to  the  place  where  it  was  granted,  withiii  the 
special  limits  allotted  for  J.  Armstrong's  claims. 

The  two  acts  which  authorize  removals  are  April,  1784,  c.  14, 
§  7,  and  October,  1784,  c.  19,  §  6.  These  acts  were  manifestly 
intended  to  apply  to  John  Armstrong's  claims  alone ;  the  cap- 
tions and  whole  tenor  of  these  two  acts  show  that  county  claims 
were  not  intended.  In  aid  of  this  construction,  the  reason  of 
the  thing  is  very  forcible.  The  county  claims  cost  but  fifty 
shillings,  and  to  permit  their  removal  to  lands  on  which  individ- 
uals hatl  an  equitable  lien  from  the  limits  laid  off  for  J.  Arm- 
strong's, and  the  payment  of  higher  consideration  would  be  absurd. 

The  correct  construction,  therefore,  is  that  these  f^*'^  removals 
should  be  confined  to  John  Armstrong's  claims ;  or,  at  least,  if 
county  claims  should  be  permitted  to  be  removed,  it  should  be 
within  the  same  county  in  which  the  entries  were  made;  in 
either  case  the  survey  and  grant  of  Sevier  were  not  authorized 
by  law,  and  therefore  void. 
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It  will  be  contended,  no  doubt,  that  matter  dehors  the  grant 
cannot  be  received  in  evidence  to  destroy  its  validity ;  but  so  far 
as  it  respects  the  introduction  of  the  plat  and  certificate,  the  rule 
cannot  apply  in  any  event ;  it  is  a  part  of  the  grant  itself,  and  is 
so  considered  by  law.  Anything  referred  to  by  a  deed,  though 
not  under  seal,  makes  a  part  of  the  deed,  and  will  be  taken  into 
view  in  its  construction  or  otherwise.  (H.  B.  254;  2  H.  B. 
557 ;  6  Term  Eep.  710,  737;  8  Term.  Rep.  483;  2  Term  Rep. 
641;  6  Mod.  237;  2  Wash.  133;  5  Com.  Dig.  Pleader,  12; 
Atk.  550;  P.  Ev.  3;  Co.  Lit.  96;  Plow.  130,  136.)  In  fact, 
anything  which  has  relation  to  the  deed  may  be*  given  in  evi- 
dence. (2  Term  Rep.  749;  7  Term  Rep.  311,  314;  9  Co.  467; 
2  Term  Rep.  474;  6  Co.  15;  1  Burr.  395;  4  Co.  70;  3  Co. 
77,  68;  6  Co.  15;  1  Co.  4;  Salk.  500;  7  Vin.  Ab.)  It  results 
from  these  authorities,  as  a  necessary  inference,  that  the  plat  and 
certificate  of  survey  may  be  given  in  evidence,  and  so  indeed 
may  any  other  evidence  showing  the  grant  was  improperly 
obtained  and  therefore  void. 

The  fifth  and  tenth  objections  relate  to  the  fraudulent  conduct 
of  the  grantee  and  secretary  of  North  Carolina,  as  respects  the 
consideration  of  ten  pounds  for  every  hundred  acres  being 
inserted  in  the  grant,  instead  of  fifty  shillings,  which  we  contend 
Avas  the  consideration  that  ought  to  have  been  inserted,  suppos- 
ing the  warrants  to  have  been  genuine.  Will  it  ever  be  permit- 
ted to  individuals  to  screen  themselves  under  cover  of  a  grant, 
when  they  have  committed  a  fraud  themselves,  and  procured  an 
officer  of  government  to  commit  one  in  issuing  the  grant? 
Praud  is  so  odious  in  the  eye  of  the  law  that  it  vitiates  and 
nullifies  everything  it  touches,  or  with  which  it  is  connected. 

The  sixth,  seventh,  eighth,  and  ninth  objections,  it  is  of 
importance  to  consider  in  one  point  of  view.  In  fact,  this 
general  view  which  will  now  be  proposed  will  embrace  the 
eight  last  objections. 

The  general  question  is,  will  evidence  be  received  in  a  court 
of  law  dehors  a  grant  from  the  State  to  render  it  void  or  destroy 
its  validity?  In  the  examination  of  all  the  objections  we  have 
taken,  except  the  first  and  second,  this  question  is  important. 
We  contend  that,  agreeably  to  the  principles  of  the  common  law, 
the  king's  grants  may  be  avoided  in  a   court  of  law  on  the 
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ground  of  fraud,  deception,  or  false  suggestions ;  and  that  the 
grants  from  the  State  are  on  the  same  footing.  In  various 
instances  evidence  to  show  such  fraud  or  deception  has  been 
received  in  courts  of  f*®"^  law  under  the  general  pleadings 
applicable  to  each  action,  as  in  17  Vin.  Ab.  78,  104,  114; 
Legates  Case,  10  Co.  10;  4  Co.  71;  6  Co.  15;  1  Co.  40;  6 
Mod.  229;  3  Co.  77;  Burr.  396. 

In  England,  grants  are  repealed  according  to  the  principles 
of  the  common  law ;  it  is  done  on  the  law,  and  not  on  the  equity 
side  of  the  court  of  chancery.  It  is  done  in  the  petty  bag ;  and 
no  instance  can  be  produced  where  a  grant  was  ever  avoided  by 
the  court  of  equity  iu  England.  They  are  either  expressly 
repealed  and  cancelled,  or  considered  as  void  whenever,  under 
the  general  issue  in  a  court  of  law  evidence  is  produced  showing 
they  ought  so  to  be  considered  on  the  ground  of  fraud  or  decep- 
tion. Courts  of  equity  act  in  personam  only,  not  in  rem.  How, 
consistently  with  the  primary  principles  of  such  a  court,  can  the 
chancellor  proceed  to  cancel  a  patent  when  sitting  in  a  court  of 
equity?  A  court  of  equity  would  not  relieve  against  a  judg- 
ment at  law  (2  Com.  Dig.  tit.  Chancery,  3),  how  then  can  it  be 
expected  it  would  relieve  against  a  grant  improperly  obtained? 

The  act  reviving  the  court  of  equity  in  North  Carolina,  1782, 
c.  11,  gave  it  the  same  powers  usually  exercised  by  the  courts 
of  chancery  previous  to  the  Revolution;  hence,  subsequent 
decisions  of  the  English  courts  of  equity,  since  the  Revolution, 
ought  not  to  be  received  in  our  courts.  Many  of  them  tend  to 
enlarge  the  jurisdiction  of  the  chancery  court,  and  ought  not  to 
be  adopted  here.  The  true  principle  is,  that  where  a  person  can 
get  relief  at  la*^  he  cannot  go  into  equity.  The  books  show 
that  for  fraud  in  obtaining  a  grant  remedy  may  be  had  at  law. 

The  only  case  we  know  of  where  a  person  would  be  authorized 
to  go  into  equity  is  to  enable  the  youngest  grantee  to  quiet  his 
estate ;  by  preventing  multiplicity  of  suits. 

Thus  we  have  shown  that  a  court  of  equity  cannot  give  relief; 
a  court  of  law  therefore  must. 

What  would  be  the  use  of  driving  a  person  into  a  court  of 
equity,  to  be  relieved  against  an  act  -which  is,  and  ought  to  be, 
absolutely  void. 

The  policy  of  the  law  should  make  it  the  interest  of  every 
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individual  in  the  community  to  suppress  fraud;  therefore  it 
results  that  an  act  void  in  its  commencement  is  always  void,  no 
matter  what  subsequent  circumstances  may  attend,  (Pang  v. 
Price,  1  Wils.  52.) 

[i*']  If  this  fraudulent  transaction  originated  with  the  gov- 
ernor of  North  Carolina,  set  it  aside  in  the  same  manner  you 
would  do  with  an  individual.  The  principle  of  the  English  law 
is  that  every  act  in  derogation  of  the  rights  of  the  king  is  void, 
so  it  is  with  us  in  relation  to  the  State.  It  should  be  made  the 
interest  of  every  individual  to  take  care  of  the  public  good. 
The  public  should  not  be  cheated  or  defrauded,  nor  would  it  be 
unreasonable  that  every  person  in  society  should  hold  his  prop- 
erty on  that  condition. 

Our  law  has  provided  a  remedy  against  the  holding  of  more 
lands  than  a  grant  calls  for  (Tenn.  Laws,  1807,  c.  2,  §  44),  the 
surplus  is  to  be  thrown  off.  This,  however,  cannot  be  done  in 
this  action ;  and  would  it  not  be  better  that  the  grantee  of  this 
land  should  be  obliged  to  give  the  whole  of  it  up,  than  the 
State  should  be  injured  by  being  deprived  of  so  much  valuable 
soil? 

Our  objections  suppose  that  the  grantee  never  paid  North 
Carolina,  its  officers,  or  any  other  person,  a  single  cent  for  this 
land.  Surely  we  shall  be  permitted  to  introduce  such  testimony 
as  we  have  in  our  power  to  substantiate  these  objections.  The 
officers  of  North  Carolina  were  not  authorized  to  issue  a  grant 
without  the  receipt  of  the  purchase-money ;  if  they  did,  their 
authority  was  exceeded  and  the  grant  void. 

There  are  a  variety  of  cases  to  be  found  in  the  books,  in  which 
extrinsic  testimony  was  received  in  ejectment  and  other  actions 
in  courts  of  law  to  show  that  the  king's  grant  was  void  on  the 
ground  of  fraud  or  deception.  (1  Burr.  595 ;  9  Co.  42 ;  6  Co. 
15;  4  Co.  71 ;  10  Co.  109;  1  Co.  26 ;  1  Leo.  30;  17  Vin.  Ab. 
104,  114,  pi.  2;  17  Vin.  Ab.  106 ;  6  Mod.  226;  Rob.  F.  Con. 
502 ;  5  Com.  Dig.  281 ;  Rose's  Ev. ;  Peake's  Ev.  113 ;  1  Fonb. 
112,  n.)  A  consideration  not  expressed  in  a  deed  may  be  shown 
by  plea  or  evidence,  as  well  as  anything  which  has  reference  to 
a  deed.  (3  Term  Rep.  474;  2  Wils.  347;  2  W.  Bl.  1109;  3 
Burr.  1568;  4  Burr.  2230;  1  Fonb.  60,  61,  n.;  Str.  741;  1 
P.  W.  240,  727;  Peake's  Ev.  79;  8  Term  Rep.  147.) 
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There  can  be  neither  sound  policy,  nor  any  good  moral 
reason,  why  extrinsic  testimony  should  not  be  received  to  avoid 
this  grant.     (1  Fonb.  263.) 

There  is  a  distinction,  to  be  sure,  between  an  act  that  is 
absolvMy  void,  and  one  that  is  only  voidable,  as  may  be  seen 
from  1  Bl.  192,  2  Str.  1154;  it  is  equally  true  that  there  are 
many  cases  where  acts  must  be  construed  voidable  only  from 
their  very  nature;  as  in  case  of  grants,  our  act  of  Assembly 
having  expressly  said  that  unless  registered  within  twelve 
months  they  shall  be  void,  yet  the  '***'  court  at  Clarksville  said 
it  was  only  voidable,  and  by  the  State  alone.  The  principal 
case,  however,  is  different,  as  in  contemplation  of  law  the  grant 
never  had  any  force  or  efficacy ;  it  was  absolutely  void  on  the 
ground  of  fraud. 

Where  the  legislature  of  North  Carolina  has  used  the  word 
"  void  "  in  any  of  its  statutes,  it  intends  to  communicate  the  idea 
we  have  contended  for,  that  the  act  thus  spoken  of  shall  be  so 
considered  either  in  law  or  equity,  whenever  such  a  case  discloses 
itself  by  evidence,  either  directly  or  collaterally. 

The  ninth  section  ofthe  Act  of  November,  1777,  c.  l,is  decisive 
on  this  ground.  Agreeably  to  that  section,  if  a  grant  be  pro- 
cured contrary  to  the  provisions  of,  or  in  evasion  of  that  act,  it 
will  be  void ;  that  is  absolutely  void,  not  merely  voidable.  (See 
1  Hayw.  107.)  The  construction  given  by  our  courts  to  the 
expression  "void"  in  the  Acts  of  1786,  c.  20,  §  1 ;  1787,  c.  23, 
§  1,  is  that  the  grants  therein  contemplated  are  absolutely  void. 
These  two  acts  produced  the  main  question  in  the  case  of  Vin- 
cent's Lessee  v.  Conrad,  4  Am.  L.  J.  1.  It  was  on  the  ground 
of  this  construction  that  the  practice  obtained  of  permitting  the 
entry  to  be  given  in  evidence  in  a  court  of  law  to  do  away  the 
effect  of  a  patent.  The  eighth  section  of  the  Act  of  1783,  c.  3, 
respecting  the  officers  and  soldiers,  received  the  same  construc- 
tion by  the  courts  of  the  State,  as  is  evident  from  the  cases  of 
Overton's  Lessee  v.  Philips  and  Campbell,  and  Goodloe's  Lessee  v. 
Wilson. 

The  general  principle  of  the  common  law  we  know  is  that  the 
oldest  grant  shall  prevail  against  a  younger  one  in  a  court  of 
law ;  but  agreeably  to  our  practice,  founded  on  the  Statutes  of 
1786,  c.  20,  and  1787,  c.  23,  a  younger  grant,  when  supported 


138  Polk's  Lessee  v.  Hill,. 

by  an  older  entry,  is  permitted  to  be  given  in  evidence  in  eject- 
ment. This  construction  is  agreeable  to  the  principles  of  the 
common  law,  in  relation  to  grants  of  the  king.  (2  Blackst. 
Com.  348.)  This  authority  has  given  us  a  summary  of  the  law 
of  England  on  this  point.  If  the  king  be  deceived  in  his  grant 
by  fraud,  false  recitals,  or  false  suggestions,  his  grant  shall  be 
void.  Judge  Tucker  of  Virginia  is  of  opinion  that  the  same  law 
which  applies  to  the  king  respecting  his  grants  JisJ  obligatory 
in  relation  to  the  grants  of  the  commonwealth. 

"We  are  told  these  defendants  are  innocent  purchasers,  and 
however  fraudulent  the  transaction  might  have  been,  as  between 
the  State  and  grantee,  it  should  not  affect  subsequent  purchasers, 
who  are  innocent  men ;  and  the  case  '**"^  in  the  Supreme  Court, 
respecting  the  Yazoo  claimants  has  been  mentioned  in  support 
of  this  proposition.  We  have  heard  much  of  the  doctrine  of 
innocent  purchasers  in  this  State,  before  the  decision  in  that 
case ;  it  is  entirely  new,  and  never  was  heard  of  in  a  court  of 
law  before.  Suppose  a  man's  horse  is  stolen,  and  sold  to  differ- 
ent persons  who  know  nothing  of  the  theft,  will  this  give  the 
purchasers  an  indefeasible  right  to  the  horse?  The  case  of  a 
gross  fraud  is  perfectly  similar.  The  State  has  been  defrauded 
out  of  its  land ;  it  has  never  received  a  single  cent  as  a  consid- 
eration for  it;  the  transaction  is  void  in  its  commencement, 
communicates  no  right  in  the  eye  of  the  law,  and  consequently 
there  is,  legally  speaking,  no  property  of  which  subsequent 
purchasers  can  possess  themselves,  however  innocent  they  may  be. 

When  a  title  is  fraudulently  obtained,  subsequent  purchasers 
are  in  no  better  situation  than  the  original  grantee,  who  is 
guilty  of  the  fraudulent  act.  (1  Wils.  332;  1  Fonb.  132,  268; 
2  Pow.  Cont.  176 ;  2  Ver.  475, 476;  1  P.  W.  75;  1  Wash.  17; 
4  Term  Eep.  32,  60.)  This  grant,  however,  is  fraudulent  on 
the  face  of  it,  so  that  it  does  not  fall  within  the  principle  which 
protects  subsequent  innocent  purchasers.  The  courses  expressed 
in  the  grant  will  show  that  it  contains  upwards  of  50,000  acres, 
instead  of  25,060,  which  is  sufficient  to  put  purchasers  on  an 
inquiry.     (Smith  v.  Lowe,  1  Atk.  490.) 

The  eleventh  objection  presents  a  distinct  ground ;  we  say  it 
appears  from  the  plat  annexed  that  George  Gordon,  who  signed 
himself  a  deputy  surveyor,  surveyed  this  land,  and  that  he  never 
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was  a  deputy  surveyor,  nor  had  any  authority  from  the  princi- 
pal surveyor  to  make  surveys.  If  he  had  any,  it  ought  to  be 
shown  by  the  defendants  who  claim  under  the  survey. 

It  would  be  the  most  unreasonable  thing  imaginable  that  the 
surveys  ol  private  individuals  should  be  considered  good  against 
the  State  or  individuals ;  the  law  requires  that  surveyors  should 
give  bond  and  security  by  which  a  faithful  discharge  of  their 
duties  is  secured ;  this  is  not  the  case  with  private  individuals ; 
the  State  has  no  security  on  them  for  their  good  conduct; 
consequently  any  act  of  such  a  person  is  void,  and  cannot  be  the 
fouudation  of  any  right. 

The  eighth  objection  requires  particular  examination.  In  the 
year  1789,  c.  3,  the  State  of  North  Carolina  ceded  to  the  United 
States  her  western  lands  (now  the  State  of  ^*''*^  Tennessee)  on 
certain  conditions;  one  of  which  (the  second)  secures  to  that 
State  the  right  of  perfecting  certain  inchoate  titles.  The  right 
of  removal,  by  this  act,  is  coniined  to  military  and  John  Arm- 
strong's claims;  and  it  must  be  admitted  that  so  far  as  this  act 
is  contrary  to  prior  acts  they  are  repealed ;  hence  we  say  the 
Acts  of  April,  1784,  c.  14,  §  7,  and  October,  1784,  c.  19,  §  6,  so 
far  as  respects  county  claims,  are  repealed. 

The  Act  of  Cession  contains  the  terms  of  a  contract  between 
the  State  of  North  Carolina  and  the  United  States,  which  ought 
not  to  be  evaded  nor  departed  from.  Besides,  that  condition  of 
the  cession  only  provides  for  perfecting  titles  where  entries  had 
been  made.  In  this  case  we  say,  and  wish  to  prove,  that  no 
entries  were  ever  made ;  therefore  the  power  of  perfecting  titles 
which  North  Carolina  had  reserved  to  herself  by  the  Cession 
Act  has  been  exceeded  in  the  issuance  of  this  grant ;  it  is  there- 
fore void,  and  particularly  so  as  it  is  destructive  of  the  rights  of 
a  third  party,  who  had  no  agency  in  the  issuing  the  grant. 

Before  taking  leave  of  this  subject,  it  is  necessary  to  notice 
the  construction  put  on  the  ninth  section  of  the  Act  of  Novem- 
ber, 1777,  c.  1.  It  provides  that  all  grants  obtained  contrary 
to  the  provisions  of  the  act,  or  in  fraud,  evasion,  or  elusion  of  it, 
shall  be  void ;  it  has  frequently  been  decided  that  all  our  land 
laws  are  to  be  taken  as  one  in  their  construction ;  they  are  to  be 
construed  pari  materia ;  hence  it  results  that  the  provisions  of 
the  ninth  section  extend  to  subsequent  acts.     What  is  the  mean- 
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ing  of  that  sectiou  is  the  inquiry.  The  defendants'  counsel  state 
that  it  only  extends  to  such  things  as  the  laws  require  to  be  done 
previous  to  issuing  the  grant;  is  a  part  of  the  civil,  and  not 
political,  institutions  of  the  country;  designed  to  regulate  the 
conduct  of  individuals  in  relation  to  one  another,  and  not  their 
conduct  in  relation  to  the  State,  The  words  of  the  section  are 
general ;  it  contains  no  idea  restrictive  of  its  meaning,  as  the 
counsel  for  the  defendants  contend;  why  should  it  be  restrained? 
There  is  no  reason  for  it,  either  in  public  convenience  or  private 
morals.  If  a  grant  is  unjustly  and  fraudulently  obtained,  it  is 
correct,it  should  be  void;  and  what  can  be  more  unjust  than 
obtaining  a  grant  from  the  State  without  paying  a  cent  for  it? 

In  North  Carolina  it  was  a  long  time  contested  that  a  grant 
might  be  considered  void  in  a  court  of  law,  by  virtue  f^*^^  of 
the  ninth  section  of  the  Act  of  1777;  at  length  after  much  con- 
test it  was  decided  that  the  propriety  of  obtaining  a  grant  might 
be  inquired  of  in  a  court  of  law.  (2  Hayw,  98.)  The  law  has 
been  considered  as  settled  there  ever  since,  and  so  we  expect  it 
will  be  settled  in  this  State. 

AEGUMENT    FOE    THE    DEFENDANTS. 

We  object  to  the  testimony  offered,  not  because  justice  is  not 
on  our  side,  for  we  believe  it  may  be  safely  averred  that,  if  the 
testimony  were  received,  the  defendants  can  satisfy  the  court  by 
evidence  on  their  part  that  there  was  nothing  immoral  or 
improper  in  procuring  the  grant  from  the  State.  The  defend- 
ants could  prove,  if  it  were  necessary,  the  payment  of  the  con- 
sideration money  for  these  entries  to  the  State  of  North  Carolina. 
It  might  not  have  been  paid  at  the  time  the  locations  were 
made,  it  might  have  been  paid  when  the  paper  currency  of  the 
Eevolution  was  much  depreciated ;  it  was,  however,  still  a  pay- 
ment; was  received  by  Carter  the  entry  taker  as  such,  for  which 
he  accounted  to  the  State,  agreeably  to  his  bond  and  security 
(Nov.  1777,  c.  1,  §  14),  or  was  held  responsible,  which  was  the 
same  thing  to  us.  Whether  these  locations  were  entered  on  the 
books  of  the  entry  taker,  and  thus  technically  speaking  became 
entries,  we  care  not  though  we  are  informed  they  Avere.  It  is 
admitted  the  entry  books  of  Washington  County  were  lost  or 
destroyed  about  the  year  1795.     The  plaintiff's  counsel  say  they 
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have  an  abstract  (by  some  private  individual,  there  being  no  law 
for  it). 

Every  person  who  knows  anything  of  the  state  of  the  land 
claims  in  this  country  must  be  informed  that  this  abstract  is  a 
very  imperfect  document ;  the  book  copied  by  the  agent  to  North 
Carolina,  respecting  Carter's  warrants,  show  this.  The  number 
of  the  entry  or  warrant  in  that  office  proves  nothing;  it  was 
opened  as  early  as  the  year  1777,  and  such  was  the  imperfect 
manner  in  which  it  was  kept.  We  have  no  statute  in  existence 
making  this  abstract  evidence  in  courts  of  law.  The  twelfth 
section  of  the  Act  of  1807,  c.  2,  refers  to  this  abstract  as  evidence 
to  the  board  of  commissioners  in  adjudging  unperfected  land 
claims;  with  them  it  is  not  conclusive,  it  is  only  assistant. 

It  is  further  asserted  by  us  that  the  warrants  which  author- 
ized the  issuing  of  the  grant  under  which  the  defendants  claim 
are  genuine  warrants,  issued  by  Landon  Carter,  who  Avas  entry 
taker  of  the  county  of  Washington.  f***^But  we  ask  how  can 
their  genuineness  be  proved  otherwise  than  by  the  production 
of  the  original  warrants  in  court.  It  is  not  pretended  that  they 
are  in  court;  only  copies  are  offered  to  be  produced;  the  war- 
rants are  filed  with  the  plat  of  survey  in  the  secretary's  office  of 
Xorth  Carolina.     (Nov.  1777,  c.  1,  §  10.) 

A  decisive  answer  is  at  hand  for  this  part  of  the  case;  the 
officers  of  government  who  were  employed  to  issue  the  grant 
were  the  proper  judges,  whether  the  warrants  were  genuine  or 
not.  The  emanation  of  the  grant  is  conclusive  evidence  that 
they  were,  in  any  dispute  between  citizen  and  citizen ;  as  between 
the  State  and  grantee,  the  question  might  be  different ;  but  we 
hear  of  no  complaint  from  that  quarter.  ^ 

After  these  preliminary  remarks,  we  proceed  to  the  examina- 
tion of  the  several  objections  made  by  the  plaintiff's  counsel  to 
the  reading  in  evidence  the  grant  to  Sevier.  It  may  not,  how- 
ever, be  unimportant  to  inquire,  in  the  first  place,  whether  the 
present  application  to  reject  the  grant  be  not  a  little  singular. 
The  plaintiff  has  instituted  a  suit,  which  supposes  an  injury ; 
how  can  the  plaintiff  say  he  has  been  injured  ?  In  the  year 
1795,  the  State  granted  the  land  to  Sevier;  the  plaintiff  then 
had  no  claim  to  this  land,  neither  equitable  nor  legal.  He  had 
made  an  entry  for  5,000  acres  it  is  true,  but  in  another  place, 
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perhaps  a  hundred  miles  from  the  place  now  claimed ;  in  the 
year  1800,  he  removes  this  entry,  surveys,  and  obtains  a  grant 
as  now  claimed. 

This  is  a  succinct  but  correct  history  of  the  plaintiff's  claim. 
What  right  has  the  plaintiff  to  complain  that  the  State  had 
granted  this  land  to  Sevier  in  1795?  He  had  no  claim  to  it  at 
that  time  to  be  affected.  The  State  was  competent  to  grant  it, 
and  to  judge  of  the  evidence  necessary  to  authorize  such  grant. 

Suppose  the  State  was  defr^iuded,  was  this  anything  to  Polk, 
who  had  not  taken  any  step  to  appropriate  this  land?  The  case 
of  Upton  V.  Bailiffe,  Cro.  Eliz.  445,  shows  the  idea  of  the  com- 
mon law  in  relation  to  this  subject.  At  the  common  law  there 
was  not  any  fraud  remedied  which  should  defeat  an  after  pur- 
chase, but  that  only  which  was  committed  to  defeat  a  former 
interest.  When  the  State  granted  the  land  to  Sevier,  Polk  had 
no  former  interest  to  be  defeated.  This  principle  of  the  common 
law  is  not,  in  general,  unreasonable.  The  statutes  of  the  13th 
and  27th  of  Elizabeth  respecting  '^""^  fraudulent  conveyances,  it 
istrue,  have  introduced  a  new  principle,  but  it  cannot  apply  to 
the  present  case. 

The  common-law  principle  is  expressly  recognized  in  the 
treatise  on  fraudulent  conveyances  by  Roberts,  pp.  7,  8,  9,  14, 
32,  59 ;  so  is  the  alteration  by  the  introduction  of  a  new  princi- 
ple, pp.  35,  40,  46-59,  463,  464.  It  is  by  these  statutes  that 
subsequent  legal  purchasers  are  enabled  to  invalidate  prior 
conveyances  on  the  ground  of  fraud;  and  this  provision  is 
intended  principally  as  a  ])unishment  on  the  person  conveying 
with  a  fraudulent  intent.  It  is  the  intent  or  mcda  fides  of  the 
person  conveying  which  brings  the  statute  into  operation. 
From  the  nature  of  things,  this  principle  of  tlie  statute  law 
cannot  apply  to  the  case  before  the  court. 

Who  is  it  conveys  in  this  case?  The  State,  Now  the  State, 
in  legal  presumption,  could  not  have  conveyed  to  Sevier  with  an 
intent  to  defraud  any  person;  we  say  neither  the  principles  of 
the  common  law  nor  of  the  statutes  will  enable  the  plaintiff  to 
support  the  objections  he  has  taken  to  the  reading  this  grant. 

On  this  ground,  however,  we  do  not  mean  to  place  our  reli- 
ance entirely;  the  objections  are  opposed  by  the  clearest 
principles  of  law. 
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The  first  four  objections  will  be  separately  considered. 

It  is  said  there  is  no  law  in  existence  authorizing  the  issuing 
of  a  grant  for  more  than  5,000  acres;  that  ours  is  for  25,060 
acres,  and  therefore  void.  To  this  we  oppose  the  sound  and 
correct  interpretation  of  the  act,  April,  1784,  c.  19,  §  3,  together 
with  the  usage  of  the  State,  in  issuing  grants  since  the  passage 
of  that  act.  The  act  is  in  these  words :  "  Where  two  or  more 
persons  agree  to  have  their  entries  surveyed  in  one  or  more  sur- 
veys, the  surveyor  is  hereby  empowered  and  required  to  survey 
the  same  accordingly  in  one  entire  survey."  In  the  principal 
case  it  appears  the  survey  was  made  by  virtue  of  forty  warrants 
founded  on  as  many  entries;  the  presumption  of  law  is  that 
these  entries  were  made  in  the  names  of  different  persons  (1777, 
c.  1,  §  4),  and  as  the  law  permits  the  assignment  of  entries  and 
warrants,  it  is  also  a  legal  presumption  that  the  whole  of  these 
forty  warrants  were  assigned  to  Sevier,  to  whom  the  grant  issued. 
Sevier  having  obtained  all  these  entries  or  warrants  by  assign- 
ment, he  applied  to  the  surveyor  to  '*"*'  survey  them  in  one 
entire  survey.  Could  he,  consistently  with  the  spirit  and 
meaning  of  the  law,  refuse  it?  He  could  not ;  the  consent  of 
any  other  person  than  Sevier  was  not  necessary.  He  owned 
these  warrants,  and  in  him  was  concentrated  by  assignment  all 
the  power  of  consolidating  the  claims  that  resided  in  the  original 
claimants.  But  we  are  told  that  the  first  section  of  the  Act  of 
April,  1784,  c.  19,  which  contains  the  preamble,  is  a  key  to 
unlock  the  meaning  of  the  act.  The  preamble  speaks  of  the 
difficulty  in  surveying  swamps  in  the  eastern  part  of  the  State. 

We  admit  the  section  provides  a  remedy  for  the  evil  com- 
plained of  in  the  preamble,  and  is  particularly  applicable  to 
swamp  lands.  The  third  section  is  a  general  provision,  appli- 
cable to  all  kinds  of  land  in  every  part  of  the  State;  its  words 
are  general,  and  we  cannot  suppose  the  legislature  meant  the 
same  thing  it  did  in  the  second  section  —  to  enact  the  same  thing 
over  again.  (2  Cranch,  69.)  If  this  act  were  doubtful,  we  might 
recur  to  usage  under  it.  (Vaug.  160;  3  Atk.  577;  6  Term 
Kep.  392;  Jenk.  Cent.  162,  169;  2  Mass.  117;  Evan's  Poth. 
2  vol.  10,  17,  p.  10;  Camp.  22.)  What  has  been  the  practice 
of  the  State  under  this  law?  To  consolidate  claims  whenever 
desired;   witness  the  large  tracts   granted  in   North   Carolina 
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about  the  years  1794  and  1795,  to  Allison,  the  Blounts,  and 
others,  when  the  rage  for  land  speculation  ran  so  high.  So  it  is 
with  respect  to  grants  by  North  Carolina  for  lands  in  this  State, 
where  a  number  of  large  tracts  have  been  granted  to  different 
individuals.  Did  any  person  ever  hear  till  now  that  those 
grants  were  void?  If  so,  thousands  of  innocent  families  will  be 
turned  out  of  house  and  home  in  both  States.  (Hardin,  568 ;  1 
Caines  C.  E.  1-7.) 

The  second  objection  is  almost  too  frivolous  to  require  refuta- 
tion. It  is  manifest  how  the  grant  stood ;  that  the  consideration 
was  ten  pounds  per  hundred.  It  must  have  been  pounds,  and 
whether  five  or  ten  is  unimportant;  it  must  have  been  one  or 
the  other,  there  being  none  other  known  of  in  the  law.  The 
habendum  in  the  grant  shows  it  to  have  been  the  intention  of 
the  State  that  the  grantee  and  his  heirs  should  hold  this  land  to 
their  own  use,  and  by  our  law  as  to  deeds  a  consideration  is  not 
necessary.     (1715,  c.  38,  §  5.) 

The  books  all  agree  that  it  is  not  necessary  that  a  considera- 
tion should  be  expressed  on  the  face  of  a  bargain  and  sale ;  it  is 
sufficient  that  it  was  paid,  and  may  be  proved  aliunde.  (2  Call, 
125;  Com.  Dig.  Bargain  and  Sale,  B.  11.)  In  1  Hayw.  99,  a 
grant  was  permitted  to  be  read  though  the  seal  was  torn  off. 
In  bargains  and  sales,  if  it  be  for  and  in  consideration  of  money 
received,  it  is  sufficient  without  specifying  the  particular  sum. 
(2  Johns.  254.) 

[13S]  ^g  ygfgj.  ^j^g  pQ^j,^.  ^jgQ  ^Q  Johns.  402 ;  Maryland,  227- 

229,  331.  The  grant  should  not  be  adjudged  void  if  by  any 
principle  it  may  have  effect.  (Wils.  78.)  In  deeds  of  feoffment 
no  consideration  is  necessary  to  the  passing  of  the  estate.  (2 
Atk.  150.)  The  general  principle  of  the  common  law  is  that 
instruments  under  seal  ex  rei  natura  import  a  consideration,  and 
surely  there  is  much  greater  reason  for  the  application  of  this 
principle,  as  it  respects  so  solemn  an  act  as  a  State  grant. 

The  third  objection  is  equally  untenable.  Whether  the 
courses  and  distances  expressed  in  the  grant,  on  calculation  by 
a  surveyor,  would  contain  more  than  25,060  acres  we  are  unable 
to  say ;  or  whether  the  lines  will  actually  measure  the  distances 
called  for  is  uncertain ;  perhaps  the  surveyor  has  made  a  mistake 
in  calling  for  the  distances.     The  truth  of  the  case  is,  we  know, 
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that  there  is  not  near  the  quantity  of  land  called  for,  besides 
older  and  better  claims.  The  State  might  have  taken  that  cir- 
cumstance into  consideration,  and  no  doubt  did;  for  the  plat 
will  show  that  older  claims  were  thrown  out.  For  argument's 
sake,  we  will  admit  that  the  lines  are  actually  of  the  length 
called  for;  still  the  grant  is  good  for  all  that  is  contained  within 
the  lines  as  actually  marked.  This  has  been  too  often  decided 
to  be  brought  in  question  now.  (Littell,  44;  2  Caines  C.  E. 
181 ;  1  Hayw.  22,  237,  238,  239,  254,  258,  377.) 

The  other  objection  we  shall  consider  specially  in  proper  time, 
but  we  have  one  argument  which  applies  to  the  whole  of  them. 
Shall  evidence  dehors  the  grant  be  received  in  a  court  of  law  to 
destroy  its  validity?  We  say  not,  and  we  think  this  can  be 
established  by  the  principles  of  the  common  law,  adjudged  cases, 
and  public  convenience.  A  principle  which  pervades  the  last 
eight  objections  of  the  plaintiff  involves  the  following  supposi- 
tions :  First,  that  it  is  proper  to  read  the  plat  and  certificate  of 
survey  as  a  part  of  the  grant,  or  as  evidence  dehors;  secondly, 
that  on  reading  the  plat  and  certificate  of  survey  showing  the 
numbers  of  the  warrants,  it  will  be  proper  to  go  further  into 
extrinsic  testimony  to  prove  that  these  were  county  warrants, 
with  circumstances  to  show  that  there  never  were  any  entries  or 
genuine  warrants,  and  that  no  consideration  was  paid  the  State. 

The  propriety  of  these  inquiries  has  been  urged  on  principle 
of  common  and  statute  law.  It  is  insisted  that  the  ^^^"^  plat  is 
a  part  of  the  grant ;  our  act  of  Assembly  will  settle  this  point. 
The  tenth  section  of  the  Act  of  November,  1777,  c.  1,  directs 
that  the  surveyor  shall  make  two  plats,  which  he  shall  return  to 
the  secretary,  who  shall  file  one  in  his  office  and  annex  the  other 
to  the  grant.  If  it  were  the  intention  of  the  legislature  to  make 
it  a  part  of  the  grant,  it  would  so  have  expressed  itself;  but  it 
conveys  a  very  different  idea  by  saying  it  shall  be  annexed. 
Again,  the  eleventh  section  of  the  same  act  directs  the  secretary 
to  make  out  grants,  and  record  them  in  his  office  before  delivery 
to  the  owner.  What  has  been  the  practical  construction,  not 
only  of  the  secretary  uniformly  and  from  the  earliest  date,  but 
of  the  registers  in  the  different  counties  in  relation  to  recording 
grants?  Have  they  deemed  it  necessary  to  record  the  plat  and 
certificate  of  survey  as  being  part  of  the  grant?  No,  they  have 
Bbun.  c.  c— 10. 


146  Polk's  Lessee  v.  Hill. 

not ;  gentlemen  cannot  dispute  what  we  assert,  that  neither  the 
secretary  of  North  Carolina  nor  the  registers  of  the  different 
counties  in  the  State  ever  thought  the  law  required  the  regis- 
tration of  the  plat  and  certificate  of  survey.  The  tenth  section 
conveys  a  clear  and  distinct  idea  to  the  contrary,  when  it  requires 
the  secretary  to  file  one  of  the  plats  in  his  office;  if  it  intended 
to  have  it  recorded  it  would  have  made  use  of  the  word  "record" 
instead  of  "  file."  Did  you  ever  hear  of  an  objection  in  a  court  of 
justice  to  the  reading  a  grant  or  a  copy,  that  the  plat  and  cer- 
tificate of  survey  were  not  annexed  in  the  one  case,  or  certified 
as  a  part  of  the  copy  in  the  other?  Never.  "Would  it  not  have 
been  made  before  this,  had  it  been  esteemed  an  essential  part  of 
a  grant?     Surely  it  would. 

As  our  law  required  grants  to  be  registered  in  the  secretary's 
oifice,  as  well  as  in  the  counties  in  which  the  land  might  be 
situated ;  as  grants  without  the  plats  and  certificates  have  uni- 
formly been  registered  in  all  these  offices,  and  all  this  acquiesced 
in  without  an  expression  of  a  doubt,  either  in  or  out  of  court, 
we  may  fairly  conclude  the  law  did  not  consider  a  plat  and  cer- 
tificate of  survey  as  part  of  a  grant  at  all.  "What  design  the 
legislature  had  in  requiring  that  it  should  be  annexed  to  the 
grant  is  unimportant;  perhaps  to  exhibit  to  the  claimant  a  more 
perfect  view  of  his  tract  to  enable  him  to  sell  it  with  more 
facility,  or  as  affording  further  information  than  could  be 
obtained  from  the  face  of  the  grant.  Besides  these  considera- 
tions, it  might  be  useful  in  enabling  the  secretary  to  make  out  a 
grant  with  correctness.  Be  these  matters  as  f'-*'^  they  may,  we 
hold  it  as  clear  law  that  the  plat  makes  no  essential  part  of  the 
grant,  and  as  such  cannot  be  read.     (Tenn.  L.  1806,  c.  1,  §  51.) 

If  received  at  all,  it  must  be  under  the  general  principle  that 
extrinsic  evidence  may  be  received  with  a  view  to  invalidate  a 
grant.     This  brings  on  the  general  question. 

In  England  the  doctrine  of  considering  grants  void  in  courts, 
in  a  variety  of  instances,  seems  incident  to  the  rights  of  prerog- 
ative. (Vinceni's  Lessee  v.  Conrad,  4  Am.  L.  J.  1.)  Amidst  the 
numerous  and  contradictory  decisions  to  be  found  in  the  English 
books  on  this  subject,  a  sensible  distinction  is  recognized ;  it  lies 
between  grants  made  on  the  suggestion  of  the  grantee,  as 
expressed  on  the  face  of  the  grant,  and  where  the  letters-patent 
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are  the  words  of  the  king,  (17  Vin.  Ab.  100;  Ov.  pi.  1,  and 
n.  151,  Mem.  N.)  Various  statutes  in  England  have  required 
these  suggestions  to  be  stated  in  the  grant.  (17  "Vin.  Ab.  109; 
V.  8,  p.  22;  Stat.  6,  H.  VI.  o.  15.) 

The  statute  law  of  England  respecting  prerogativa  regis  never 
was  adopted  in  this  country.     By  statute  these  suggestions  or 
recitals  of  the  information  received  from  the  applicant  (grantee) 
for  a  patent  were  intended  for  the  king's  benefit.     If  false,  the 
statute  enacted  that  grants  should  be  void.     (17  Vin.  Ab.  109, 
pi.  8.)     The  motive  for  granting  was  expressed  in  the  grant  by 
way  of  recital.     By  law  it  was  incumbent  on  every  person  to 
examine  into  the  truth  of  the  statements  made  in  the  recital ;  if 
the  king  was  deceived  the  grant  was  void.     In  common  sense, 
there  should  be  a  distinction  between  grants  where  the  consider- 
ation has  been  received,  and  so  affirmed  by  the  king,  and  where 
they  depend  for  their  consideration  on  the  suggestion  of  the 
party.     Hence  we  see  that  when  the  king  designs  to  make  an 
indefeasible  grant  he  does   it  of  his  special  grace   and   mere 
motion,  or  expresses  the  consideration  to  have  been  received. 
(17  Vin.  Ab.  151 ;  Me.  pi.  1  and  n.  p.  8;  9  pi.  138,  E.  C.  3.) 
The  authority  relied  on  by  the  other  side  (17  Vin.  Ab.  80),  that 
a  grant  void  in  part  shall  be  void  for  the  whole,  shows  that  the 
case  only  applies  to  the  king,  and  that,  too,  in  the  case  of  inde- 
pendent clauses.     The  law  is  not  so,  says  the  book,  when  applied 
to  a  common  person.     (17  Vin.  Ab.   117;    Md.   310.)     With 
these  distinctions  respecting  the  king's  grants,  viz.,  those  founded 
on  affirmation  and  those  founded  on  suggestion,   or,  in  other 
words,  assertive  and  suggestive,  the  differences  in  the  books  may 
be  reconciled.     Our  grant  contains  no   recital,  and  is  of  the 
assertive  kind.     The  first  class  is  bottomed  on  the  knowledge  of 
the  person  conveying  (17  Vin.  Ab.  138,  139;  2  Blackst.  Com. 
357,  358;  17  Vin.  Ab.  104,  105;  2  Md.  187,  190,  310,  311); 
the  other  on  the  information  of  others.     Where  the  books  speak 
of  the  king  having  been  deceived,  and  that  therefore  the  grant  is 
void,  we  expect  the  consideration  of  such  a  grant  to  f*'**^  have 
resulted  from  information,  a  case  of  recital  as  in  17  Vin.  Ab. 
78,  104,  114;  Legates  Case,  10  Co.  110;  4  Co  71;  6  Co.  15;  1 
Co.  40 ;   6  Mod.  229 ;  5  Com.  Dig.  281,  tit.  Patent  F.  1  E. 
which  have  been  relied  on  by  the  plaintiff;  all  of  which  either 
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belong  to  the  last  class  of  cases,  or  do  not  apply  to  th^it  before 
the  court.  The  case  in  1  Burr.  396,  was  an  action  on  the  case, 
and  that  in  3  Co.  77,  in  chancery. 

We  admit  the  distinction  laid  down  in  1  Fonb.  122,  c.  2, 
§  8,  n.  z.  in  notes.  In  this  we  perceive  a  judicious  compilation 
of  the  exceptions  to  the  general  rule  of  law,  that  evidence  dehors 
shall  not  be  received  to  impeach  or  destroy  a  deed  or  grant. 
Patents  vest  such  a  title  as  cannot  be  disputed  or  divested  in 
ejectment.  (Wash.  114,  115;  Sch.  &  Lef.  67-70;  1  Pow.  C. 
532 ;  Md.  67,  161,  187 ;  1  Hayw.  356.)  The  last  case  is  an 
adjudication  precisely  in  point. 

The  general  rule  of  law  is  that  extrinsic  testimony  shall  not 
be  received  to  destroy  a  grant  or  deed.  (Hayw.  359  ;  2  Bay, 
45  ;  2  Johns.  84,  221 ;  3  Johns.  422  ;  4  Johns.  163  ;  Md.  67, 
162,  187,  190,  308,  309,  555;  Term  Eep.  474;  Eob.  Frauds, 
1-90,  119,  120;  2  P.  Wms.  203;  2  Bl.  1249;  1  Johns.  139;  2 
Call,  310;  2  Pow.  C.  7;  Peake's  Ev.  112;  1  Caines,  493;  2 
Johns.  37 ;  1  Hayw.  107,  378,  n. ;  Hardin,  307 ;  8  Term  Rep. 
379;  5  East,  138,  139;  Bl.  1250;  2  Wash.  201;  2  Johns.  603; 
1  Johns.  571 ;  2  Hen.  &  M.  621 ;  2  Ball.  171;  1  Ball.  19, 193, 
426 ;  1  Hen.  &  M.  306.)  The  case  before  the  court  falls  within 
none  of  the  exceptions  to  the  general  rule  as  laid  down  in  1 
Fonb.  122,  n. ;  and  this  general  rule  excludes  the  testimony  now 
proposed  to  impeach  the  grant  to  Sevier. 

There  is  a  clear  distinction  to  be  found  in  all  the  books, 
between  acts  which  are  absolutely  void  and  such  as  are  only 
voidable. 

It  is  illustrated  in  Whelpdcde's  Case,  5  Co.  119,  and  in 
Bacon's  Ab.  tit.  Void  and  "Voidable. 

In  England  the  king's  grants  shall  be  construed  to  take  effect, 
if  by  any  legal  means  they  can,  and  always  favorably  for  the 
subject.  (Wils.  78;  17  Vin.  Ab.  151;  5  Law  Reporter,  6;  3 
Law  Reporter,  56,  167;  10  Law  Reporter,  56,  67;  11  Law 
Reporter,  116;  5  Mod.  301;  8  Law  Reporter,  111,  112.) 

[ia»]  ijUjg  authorities  adduced  by  the  plaintiff's  counsel  show- 
ing that  instruments  referred  to  in  deeds  may  be  received  in 
evidence  under  certain  limitations,  we  admit  are  correct.  We 
have  already  spoken  in  answer  to  them.  No  instance,  however, 
has  ever  occurred  in  courts  of  law  where  such  evidence  was 
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received,  with  a  view  to  destroy  the  vahdity  of  a  deed,  except  in 
the  cases  referred  to  in  1  Fonb.  122,  c.  2,  §  8,  n.  z.,  and  under 
particular  statutes,  as  concerning  fraudulent  conveyances,  gam- 
ing, etc. 

From  a  full  and  correct  view  of  all  these  cases,  we  conclude 
the  general  principle  of  law  is  that  evidence  dehors  a  grant 
cannot  be  received  to  impeach  it;  and  consequently  that  the 
evidence  now  sought  to  be  introduced  cannot  be  received. 

We  have  been  told  that  courts  of  equity  have  not  power  to 
avoid  a  grant,  and  that  no  instance  has  ever  occurred  in  an 
English  court  of  equity.  In  answer  to  this  assertion,  we  refer 
the  court  to  17  Vin.  Ab.  119,  pi.  22;  1  Vern.  270,  370,  390, 
where  the  reverse  of  this  proposition  is  expressly  laid  down ;  we 
also  refer  to  the  practice  of  every  State  in  America  where  there 
is  a  court  of  equity.  It  is  particularly  insisted  on  that  our 
courts  of  equity  have  no  such  power,  whatever  might  be  the  case 
in  England.  In  that  country  the  jurisdiction  of  the  court  of 
equity  has  been  continually  increasing;  this  cannot,  say  our 
opponents,  be  the  case  here,  because  the  Act  of  1782,  c.  11, 
establishing  our  courts  of  equity,  has  limited  its  powers  to  the 
cases  of  which  such  courts  had  cognizance  previously  to  the 
Revolution.  This  reasoning  is  by  no  means  admitted.  The 
second  section  of  the  act  provides  that  the  court  of  equity  shall 
possess  such  powers  "as  are  properly  and  rightfully  incident  to 
such  a  court."  Law,  as  well  as  equity,  finds  its  limits  in  prin- 
ciple, and  not  in  precedent.  The  latter  is  only  evidence  of  the 
former.     (Hardin,  464.) 

For  the  sake  of  uniformity,  to  prevent  misconception  and 
misapplication  of  principle,  we  admit  it  is  of  much  importance 
to  the  happiness  of  society  that  precedents  should  not  hastily  be 
departed  from.  It  must  not,  however,  be  forgotten  that  there 
shall  be  no  injury  without  a  remedy ;  and  in  all  cases  which  the 
forms  of  law  cannot  reach,  a  court  of  equity  must  (1  Ves.  424), 
unless  opposed  by  public  policy  or  convenience.  Hence  it  is 
essential  to  the  very  existence  '**"^  of  a  court  of  equity  that  as 
society  progresses  new  species  of  injuries  arise,  and  with  it  an 
increase  of  equitable  precedents — not  an  increase  of  jurisdiction, 
which  exists  in  principle,  as  we  have  before  observed.  The 
nature  of  things  points  out  an  equitable  court,  as  the  proper 
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forum  to  impeach  a  grant.  There  parties  can  be  apprised  by 
their  pleadings  of  the  nature  of  the  complaint  and  defense ;  this 
cannot  be  done  in  ejectment  under  the  general  issue.  All  the 
books  show,  in  ejectment,  nothing  is  contemplated  but  legal  title 
and  boundary.  The  idea  that  a  court  of  equity  can  only  act  in 
personam  and  not  in  rem,  is  of  very  ancient  date,  and  by  no 
means  comports  with  the  powers  possessed  by  such  a  court  at 
this  day,  either  in  this  country  or  in  England.  Almost  half  the 
cases  in  our  courts  are  predicated  on  a  different  idea.  Our  stat- 
utes, N.  C.  1787,  c.  22,  and  Tenn.  1801,  c.  6,  §  48,  are  extensive 
in  their  operation  on  this  ground. 

It  has  been  strenuously  contended  on  the  other  side  that 
whatever  may  be  their  fate,  agreeably  to  the  authorities,  yet  the 
ninth  section  of  the  Act  of  November,  1777,  c.  1,  lets  in  the 
testimony  contended  for.  Let  us  briefly  examine  whether  this 
section  has  introduced  any  new  principle  into  the  law.  It  pro- 
vides that  every  title,  etc.,  to  land,  etc.,  which  shall  not  be 
obtained  agreeably  to  the  provisions  of  that  act,  or  in  fraud, 
evasion,  or  elusion  of  it,  should  be  void.  What  were  the  pro- 
visions of  this  act  is  the  first  inquiry;  first,  to  sell  (1777,  e.  1, 
§§  1,  2) ;  secondly,  that  purchasers  should  be  citizens,  or  should 
take  an  oath  of  allegiance  (§§  1,  3,  4);  thirdly,  the  mode  of 
instituting  a  claim  after  payment,  by  making  an  entry  (§  5); 
fourth,  that  settlers  should  have  a  preference  in  purchasing; 
fifth,  a  remedy  to  settle  all  disputes  by  caveat  (§§  5-7) ;  sixth, 
method  to  be  observed  in  making  surveys,  grants,  security  for 
the  good  behavior  of  the  officers  employed,  etc.  (§§  10-16, 
18,  19.) 

This  act  had  obviously  in  view  two  primary  objects  :  security 
to  the  State,  and  security  for  the  rights  of  individuals.  How  did 
the  legislature  provide  for  the  first  ?  It  is  answered  by  requir- 
ing an  oath  of  office,  with  bond  and  good  security  from  its 
officers.  (§14.)  In  further  confirmation  of  this  idea,  and  that 
it  was  the  uniform  practice  of  the  government  of  North  Carolina, 
to  hold  their  officers  responsible,  we  refer  to  the  acts  (1783,  c.  2, 
§  13 ;  1793,  c.  23,  §  1)  requiring  entry  takers  to  give  bond  once 
in  tAvo  years,  or  their  offices  should  be  vacated  (§  4),  and  to 
return  a  list  of  entries  once  a  year  to  the  comptroller  of  the 
treasury,  for  which  they  were  to  be  held  t^**'  accountable.     Act 
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1794,  c.  17,  §  2,  complains  that  entry  takers  had  permitted 
entries  to  be  made  without  paying  the  purchase-money,  therefore 
§  2  forbids  the  entry  takers  to  receive  any  money  in  future  for 
entries  thereafter  to  be  made,  and  that  persons  who  shall  make 
entries  should  pay  the  consideration  immediately  to  the  treasurer 
of  the  State.     In  1795,  c.   17,  entry  takers  were  forbidden  to 
concern  with  entries  made  between  1777  and  1795;  that  they 
should  put  the  entry   books  into  the  hands  of  the   respective 
clerks  of  counties.     Act  1796,  c.  7,  §  9,  required  entry  takers  to 
transmit  periodically  lists  of  all  entries  made  in  their  offices  to 
the  treasurer  of  the  State,  from  which  he  was  enabled  to  bring 
enterers  to  account  for  the  purchase-money.     Thus  we  have  a 
history  of  the  accountability  of  entry  takers  to  the  State.     This 
view  of  the  subject  clearly  proves  that  the  legislature  discovered 
some  of  those  officers  had  not  accounted  to  the  State  for  the 
moneys  arising  on  the  respective  entries  made  in  their  offices. 
Each  entry  taker  was  held  accountable  for  every  entry  made  in 
his  office.     (1777,  c.   1,   §  14;  April,  1778,  c.  3,  §  6.)     When 
land  speculation  was  running  high,  on  account  of  the  influx  of 
discontented  Europeans,  many  of  the  entry  takers  of  North  Car- 
olina were  prevailed  upon  to  suffer  entries  for  large  quantities 
of  land  to  be  made  without  payment  of  the  purchase-money; 
speculators  were  trusted ;  of  course  many  of  them  deceived  and 
never  paid  a  cent.     Was  it  ever  supposed  by  any  person  that 
these  grants  were   void?     This  happened  in  North   Carolina 
about  the  year  1795.     Is  there  a  lawyer  at  the  bar,  either  in 
North  Carolina  or  this  State,  who  ever  supposed  the  State  could 
resume  these  lands  after  being  granted?     No,  not  one,  we  will 
venture  to  say.     Can  the  gentlemen  on  the  other  side  show  the 
smallest  intimation  by  the  legislature  of  North  Carolina  that  it 
considered  grants  for  lands  not  paid  for  void?    When  its  own 
acts  show  a  conviction  that  entry  takers  had  failed  to  account,  is 
it  not  natural  to  suppose  it  would  in  some  of  these  acts  have 
declared  grants  thus  obtained  void,  if  it  thought  so?     It  never 
did,  nor  by  any  act  of  its  government  were  these  lands  resumed. 
In  the  Act  of  October,  1784,  c.  19,  §  3,  the  receipt  of  counterfeit 
certificates  is  complained  of,  but  no  declaration   that   grants 
should  be  void  after  going  out  of  the  office.     How  far  the  legis- 
lature might  go  whilst  the  property  remained  in  the  hands  of 
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the  person  committing  the  fraud,  we  will  not  undertake  to  say. 
But  we  deny  that  North  Carolina  had  any  power  to  nullify  a 
grant  against  innocent  subsequent  purchasers  as  our  f***^  clients 
are ;  this  point  is  so  clear  that  we  will  not  insult  the  under- 
standing, nor  impose  on  the  patience  of  the  court,  by  an  attempt 
to  argue  it.  A  law  book  can  scarcely  be  opened  but  you  see  the 
recognition  of  this  principle.     (Fleteher  v.  Peck,  6  Cranch,  87.) 

After  the  year  1795,  when  the  State  had  been  very  much 
injured  by  the  insolvency  of  some  of  its  entry  takers,  it  became 
still  more  cautious  as  appears  from  subsequent  acts.  In 
November,  1795  (1795,  c.  17,  §§  1,  S),  it  is  provided,  if  entries 
be  not  paid  for  within  six  months,  the  claims  shall  lapse  or  be 
forfeited ;  the  time  for  payment  was  occasionally  enlarged  as  the 
legislature  thought  just.  (1796,  c.  7,  §  7;  1800,  c.  7j  1801, 
c.  2,  §  3;  1802,  c.  9;  1803,  c.  14.)  As  early  as  November, 
1794  (c.  17),  North  Carolina  determined  not  to  issue  any  grants 
to  individuals  on  entries  after  that  time  without  a  receipt  from 
the  chief  officer  of  State  (the  treasurer)  that  the  money  was  paid. 
The  Act  of  1798,  c.  4,  §§  1,  2,  provided  a  method  by  which 
proof  should  be  made  respecting  the  payment  of  the  considera- 
tion in  other  cases. 

The  State  has  appointed  its  own  officers  for  the  purpose  of 
perfecting  titles ;  it  has  taken  what  security  was  thought  proper 
for  their  good  conduct  as  it  respected  itself,  and  as  it  might 
respect  the  citizens  at  large.  Our  clients  had  nothing  to  do  with 
their  appointment,  nor  any  control  over  them ;  therefore,  what 
could  be  more  cruel  and  unjust  than  that  they  should  be  affected 
by  the  conduct  of  those  officers;  it  is  opposed  to  every  idea  of 
national  faith,  honor,  and  consistency.  We  hold  it  to  be  a  self- 
evident  truth  that  a  State  cannot  disavow  its  own  act  (or  the  act 
of  its  officer  which  is  the  same  thing)  to  the  prejudice  of  a  third 
person  relying  on  the  ordinary  legal  evidences  of  titles.  It  is  a 
maxim  of  equity  and  of  reason,  in  a  dispute  between  two  persons 
who  are  equally  innocent,  that  he  who  trusts  most  shall  suffer 
most. 

This  view  of  the  subject  leads  us  to  believe  that  wherever  the 
State  has  made  a  grant,  the  law  presumes  that  it  is  just  and 
legal;  that  in  disputes  between  man  and  man  it  will  not  permit 
any  evidence  to  be  received  to  overturn  this  presumption,  which 
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it  considers  as  highly  beneficial  in  preserving  the  order,  peace 
and  happiness  of  society.  Fraud  is  odious  in  law  and  never 
presumed.  From  this  part  of  the  argument,  we  may  fairly  con-: 
elude  that  it  could  not  have  been  the  intention  of  the  legislature 
in  passing  the  ninth  section  of  the  Act  of  November,  1777,  c.  1, 
to  make  grants  void  when  coming  collaterally  into  view,  on  the 
ground  of  any  act  which  would  aifect  the  State. 

[143]  Q^J.  jjg^^  inquiry  is,  how  far  the  ninth  section  will  ren- 
der grants  void  on  the   ground    of  non-compliance   with   the 
provisions  of  the  act,  in  relation  to  the  rights  of  citizens.     We 
have  already  examined  whether  the  validity  of  grants  can  be 
affected  by  an  infringement  of  the  rights  of  the  State  in  obtain- 
ing them.     With  a  view  to  a  correct  construction  in  this  respect, 
it  may  not  be  amiss  to  observe  that  at  that  time  North  Carolina 
had  not  any  court  of  equity ;  and  consequently  we  believe  the 
only  remedy  designed  to  adjust  disputes  between    individuals 
was  a  caveat,  as  provided  in  the  fifth,  sixth,  and  seventh  sections 
of  the  act.     This  remedy  was  intended  to  enable  individuals  to 
adjust   their   disputes   before   the   emanation    of  a   grant.      It 
embraced  all  cases,  and  ever  has  been  considered  as  an  equitable 
proceeding.     We  therefore  conclude  that  the  only  case  in  which 
the  ninth  section  could  possibly  operate  agreeably  to  the  inten- 
tion of  the  legislature  was  where  an  individual  had  surrepti- 
tiously obtained  a  grant  before  the  expiration  of  the  time  allowed 
to  caveat,  which  was  three  months,  agreeably  to  the  fifth  section. 
(April,  1779,  c.  6,  §§  2-4;  1783,  c.  2,  §§  20,  21;  April,  1778, 
c.  3,  §  4.)     After  affording   this   opportunity  to    contest,    the 
legislature  presumed  no  citizen  ought  to  be  dissatisfied,  or  have 
any  further  remedy. 

It  is  true  since  the  revival  of  the  court  of  equity  the  remedy 
by  caveat  has  in  most  instances  been  considered  as  no  bar  to  a 
suit  in  equity.  This,  however,  results  from  the  nature  of  equity ; 
in  cases  respecting  inheritance,  one  trial  never  has  been  consid- 
ered as  conclusive  in  equity  (2  Yes.  554),  in  addition  to  the 
unforseen  grounds  of  complaint  noticed  in  the  acts  of  North 
Carolina.     (1786,  c.  20;  1787,  c.  23;  1796,  cc.  7,  9.) 

We  have  been  told  by  the  opposite  counsel  that  the  construc- 
tion put  on  the  expression  "void"  under  the  Acts  of  1786,  c.  20, 
and  1787,  c.  23,  serves  as  a  further  illustration  of  the  doctrine 
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they  advocate.  Laws  made  ou  the  same  subject,  it  is  said,  are 
to  be  considered  together,  and  the  same  expression  should  have 
the  same  meaning  annexed  to  it,  though  used  in  different  acts  ; 
hence  they  conclude  that  the  expression  "void,"  used  in  these 
two  acts,  having  been  construed  to  mean  absolutely  void,  that  the 
expression  "void"  in  the  ninth  section  of  the  Act  Nov.,  1777, 
c.  1,  should  bear  the  same  meaning,  f***^  We  do  not  admit 
that  the  same  expression  must  bear  the  same  meaning  at  all 
times;  it  depends  on  the  context.  Our  reasoning  in  relation  to 
the  meaning  of  the  ninth  section  of  the  Act  of  1777  renders  it 
unneces,sary  that  we  should  examine  the  question  any  further 
with  that  view;  because  we  insist  that,  admitting  the  ninth 
section  to  have  the  meaning  they  contend,  it  does  not  nor  ever 
was  intended  to  apply  to  the  principle  which  pervades  these 
objections — the  admission  of  testimony  cfeAors  a  grant. 

A  few  remarks  will  suffice  respecting  the  construction  put 
on  the  Acts  of  1786,  c.  20,  §  1;  1787,  c.  23,  §  1.  In  rela- 
tion to  the  single  point  of  the  reception  of  an  entry  against  a 
grant,  it  has  been  determined  that  the  expression  "  void,"  used  in 
these  acts,  is  to  be  construed  absolutely  void.  Further  than  this 
the  State  courts  have  refused  to  go.  In  this  opinion  there  always 
was  a  division  in  the  court,  and  no  doubt  can  be  entertained  that 
the  decision  was  not  conformable  to  the  principles  of  law.  (  Vin^ 
cent's  Lessee  v.  Conrad,  4  Am.  L.  J.  1.)  In  further  corrobora- 
tion of  this  idea,  we  have  only  to  remark  that  it  is  directly 
opposed  to  the  contemporaneous  construction  of  those  acts.  (1 
Hayw.  259.)  North  Carolina,  by  whose  legislature  these  acts 
were  passed,  has  uniformly  to  the  present  day,  through  the 
medium  of  its  courts,  refused  to  admit  an  entry,  or  any  other 
extrinsic  evidence,  in  opposition  to  a  grant.  Now,  it  is  evident 
that  the  courts  of  one  or  the  other  of  the  States  are  wrong ;  and 
this  court  is  at  liberty  to  say  what  is  the  law  in  this  respect. 
One  thing  is  certain,  that  the  admission  of  the  entry  with  con- 
comitant proofs  in  evidence  has  been  the  parent  of  endless  con- 
fusion and  litigation  ever  since  the  decision  took  place.  We  have 
been  told  in  argument  by  the  other  side,  that  the  law  as  now  set- 
tled in  North  Carolina  permits  extrinsic  evidence  to  be  offered 
to  do  away  the  effect  of  a  grant,  and  for  this  purpose  2  Hayw. 
98,  has  been  relied  on.     Gentlemen  will  not  surely  seriously 
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affirm  that  such  is  the  understanding  of  the  courts  at  this 
day,  or  ever  Avas;  they  cannot  do  it,  for  the  practice  is  well 
known  to  be  otherwise  there.  Nor  does  the  decision  referred  to 
in  any  manner  warrant  the  assertion  made  ;  the  case  decides  no 
such  thing;  it  only  decides  the  grant  was  void,  having  been 
made  previously  to  the  Revolution,  which  is  correct,  agreeably  to 
the  Act  J  776,0.  1,  §  3. 

On  the  ground  of  fraud  it  has  also  been  insisted,  that  the  case 
of  Witherinton  v.  McDonald,  1  Hen.  &  M.  306,  shows  [^*^l  it  was 
the  opinion  of  the  court  of  appeals  in  Virginia  that  extrinsic  tes- 
timony may  be  received  against  a  grant.  We  have  only  to  say 
that  the  decision  does  not  settle  the  law  as  contended  for ;  this 
point  was  not  decided  in  the  case  alluded  to ;  it  only  refers  to 
one  in  which  the  case  supposes  the  point  of  fraud  had  been 
determined,  as  affording  a  ground  to  impeach  a  grant.  With 
that  decision  a  majority  of  the  court  appear  to  be  much  dissat- 
isfied ;  and,  so  far  as  anything  can  be  collected  from  the  case, 
it  proves  the  reverse  of  what  is  contended  for. 

So  much  of  the  argument,  on  the  part  of  the  plaintiff,  as 
respects  fraud  and  want  of  consideration,  involved  in  the  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth  objections,  we  shall 
dismiss 

The  fourth  and  eighth  objections  contain  other  views 
which  we  deem  of  sufficient  consideration  to  merit  an  an- 
swer. 

The  fourth  asserts  that  our  grant  was  founded  on  county 
warrants,  which  could  not  be  appropriated  where  they 
were. 

It  is  admitted  that  this  grant  covers  land  within  the  limits 
assigned  to  John  Armstrong's  claims  under  the  Act  of  1783, 
c.  2. 

The  proposition  on  the  other  side  is  that  the  warrants  or 
entries  on  which  Sevier's  grant  issued  could  not  be  granted 
within  the  limits  originally  assigned  for  John  Armstrong's 
claims ;  that  county  warrants,  which  they  insist  ours  are,  could 
not  be  removed  without  the  limits  of  the  county  in  which  the 
entries  were  made  ;•  but  if  they  could,  the  law  did  not  authorize 
their  appropriation,  within  John  Armstrong's  bounds.  Neither 
of  these  propositions  is  correct. 
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The  whole  weight  of  this  part  of  the  argument  rests  on  the 
construction  of  the  Acts  April,  1784,  c.  14,  §  7;  October,  1784, 
c.  19,  §  6;  1786,  c.  20,  §  7.  These  were  all  the  acts  passed  by 
the  legislature  of  North  Carolina  respecting  removals  previously 
to  the  cession.  It  will  be  recollected  that  North  Carolina,  by 
the  Cession  Act,  reserved  to  itself  the  power  of  completing  all 
claims  to  land  which  had  originated  previously  to  the  cession  of 
1789;  hence  some  of  the  laws  passed  by  that  '***^  State,  respect- 
ing the  completion  of  these  titles,  are  considered  as  obligatory ; 
and  all  the  land  laws  of  that  State,  though  passed  since  the 
cession,  are  referred  to  by  our  courts  for  the  purpose  of  explana- 
tion. We  will  suppose  some  of  the  acts  respecting  lands  passed 
previous  to  the  cession  may  be  doubtful ;  the  opinion  expressed 
by  North  Carolina  in  her  legislative- acts,  on  such  parts  of  the 
law,  has  been  considered  good  authority  .\ 

With  this  preliminary  view,  we  proc^d  to  inquire  for  the 
meaning  of  the  legislature,  as  expjsss^^f^n  the  Acts  of  April, 
1784,  c.  14,  §  7;  October,  TfH  c.  19,  §\;  1786,  c.  20,  §  7, 
Was  it  its  intention  that  county  entries,  when  lost  by  better 
claims,  might  be  removed,  first,  without  thM|pounty  in  which  the 
entry  was  made;  and  granting  the  a:^mative,  whether  they 
could  be  removed  within  John  Armstrong's  bounds.  This  part 
of  the  land  law  will  be  considered  under  the  impression  of  its 
history,  the  acts  of  Assembly  and  usage,  all  of  which  we  assert 
will  support  the  affirmative  of  these  propositions. 

North  Carolina,  at  the  commencement  of  the  Revolution, 
deemed  it  proper  to  procure  funds  to  carry  on  the  war;  she 
opened  a  land  office  in  each  county,  offering  her  lands  for  sale  at 
fifty  shillings  per  hundred  acres.     (Nov.  1777,  c.  1.) 

In  June,  1781  (c.  7,  §  7),  she  stopped  the  sale  of  her  lands  by 
shutting  the  entry  offices.  In  April,  1783  (c.  2),  the  county 
offices  were  again  opened,  except  within  the  limits  designed  for 
John  Armstrong's  claims,  and  for  these  the  act  opened  an  office 
at  Hillsborough.  (§  14.)  We  assert  that  when  these  offices 
were  opened  by  this  act,  viz.,  those  of  the  counties  and  John 
Armstrong's,  the  State  price  was  the  same  in  them  all,  ten  pounds 
for  every  hundred  acres.  Our  opponents  assert  that  the  price 
often  pounds  only  applied  to  John  Armstrong's  office;  more  of 
this  hereafter.     We  will  proceed  with  our  historical  view  of  the 


Polk's  Lessee  v.  Hill.  157 

subject.  In  April,  1784  (c.  12,  §  3),  all  the  offices  for  lands  in 
the  western  part  of  the  State  of  North  Carolina  (now  the  State 
of  Tennessee)  were  shut ;  and  as  to  these  lands,  never  were  opened 
again  by  North  Carolina;  after  1789,  and  making  the  cession 
to  the  United  States,  she  had  no  power  to  do  so. 

At  the  same  session  (April,  1784),  when  these  western  offices 
were  shut,  the  legislature  passed  an  act  to  authorize  removals, 
(c.  4,  §  7.)  f**''  Its  words  are,  "and  in  case  any  entry  shall  be 
made  for  lands  which  have  been  previously  granted  or  entered 
and  located,  the  surveyor  shall,  and  he  is  hereby  authorized  to 
survey  the  quantity  on  any  vacant  land  in  this  State,  which 
may  be  located  and  described  by  the  person  who  made  the  entry, 
or  any  other  person  authorized  for  the  purpose." 

The  Act  of  October,  1784,  c.  19,  §  6,  provides  "that  if  any 
person  or  persons  shall  have,  by  virtue  of  the  law  commonly 
called  the  land  law,  now  in  force  in  this  State,  located  his  or 
their  entry,"  etc.,  provides  in  substance  the  same  as  the  last  act. 
The  Act  of  1786,  c.  20,  §  7,  it  is  admitted  on  all  hands,  has  not 
much  agency  in  this  argument ;  it  declares  that  surveys  on  war- 
rants from  John  Armstrong's  office  which  had  been  removed 
should  be  good  and  legal.     The  only  idea  that  can  be  collected 
from  this  section  is  that  the  legislature  conceived  it  was  doubtful 
whether  the  two  acts  of  April  and  October,  1784,  would  cover 
the  case  of  removals  in  John  Armstrong's  office ;  and  is  evincive 
that  these  acts  were  never  intended   to   apply  to  John  Arm- 
strong's office  alone,  as  has  been  insisted  on  the  other  side.     If 
so,  the  legislature  must  have  known  it,  being  but  two  years 
afterwards;  and  representatives  who  legislate  are  presumed  to 
know,  not  only  the  meaning  of  previous  acts,  but  the  general 
sense  of  society  on  those  acts.     Had  they  been  sensible  the  Acts 
of  April  and  October,  1784,  applied  particularly  to  John  Arm- 
strong's claims,  would  they  have  conceived  it  necessary  to  pass 
the  Act  of  1786,  particularly  to  remove  doubts  respecting  those 
claims? 

One  thing  is  too  evident  to  admit  of  much  argument,  that  the 
words  of  the  two  Acts  of  April  and  October,  1784,  embrace  all 
land  claims,  as  well  one  kind  as  another.  Some  are  of  opinion 
that  the  first  of  these  two  acts  operated  in  cases  respecting  entries 
thereafter  to  be  made;  the  other,  an  extension  of  the  principle 
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of  the  first  to  all  entries  which  had  been  previously  made. 
Between  the  two  acts,  no  rational  doubt  can  exist  that  all  claims 
are  included,  whether  John  Armstrong's,  military,  or  county. 
The  words  are  general,  and  why  should  we  seek  to  restrict  their 
meaning?  We  shall  be  able  to  show  there  is  no  reason  for  such 
restrictive  interpretation. 

With  the  counsel  for  the  plaintiff,  we  admit  the  legislature 
designed  to  set  aside  a  particular  tract  of  country  for  the 
'^■'**^  satisfaction  of  the  military  claims  and  pre-emption  settlers, 
etc.,  therein ;  this  is  described  in  the  seventh  section  of  the  Act 
of  1783,  c.  3,  and  that  agreeably  to  this  and  the  eighth  section, 
those  claims  and  no  others  were  to  be  appropriated  within  those 
limits ;  agreeably  to  the  case  Goodlo^s  Lessee  v.  Wilson,  if  laid 
without  those  limits,  under  the  laws  of  North  Carolina,  such 
grants  would  be  void.  We  also  admit  that  the  country  south  of 
French  Broad  River  and  Holston  was  set  aside  as  Indian  hunt- 
ing ground,  and  appropriations  of  any  kind  forbidden  therein. 
(April,  1778,  c.  3,  §  5;  1783,  c.  2,  §  6.)  But  we  say  that  the 
balance  of  the  State  of  North  Carolina  (including  now  this 
State),  agreeably  to  these  two  Acts  of  April,  1784,  c.  14,  §  7, 
and  October,  1784,  c.  19,  §  6,  was  equally  open  to  appropriation, 
without  regard  to  county  or  John  Armstrong's  bounds.  It  is 
asked,  why  should  the  military  tract  and  Indian  hunting  ground 
be  excluded  from  general  appropriation?  It  is  replied,  because 
the  acts  respecting  these  portions  of  country  negatived  the  idea 
of  any  others  entering  or  appropriating  lands  therein;  these 
provisions  have  no  connection  Avith  the  general  law,  or  that 
respecting  the  county  and  John  Armstrong's  office.  (1783,  c.  3, 
§§  2,  3.) 

The  acts  respecting  the  military  and  Indian  lands  had  only 
passed  about  a  year  before  the  first  of  the  two  respecting  remov- 
als ;  compensation  to  the  officers  and  soldiers  of  the  Revolution, 
and. the  rights  of  the  Indians,  were  important  objects  to  the 
State.  Very  few  of  the  officers  and  soldiers  had  located  their 
lands  in  April  or  October,  1784;  and  it  was  of  the  last  conse- 
quence to  the  public  that  the  Indians  should  be  protected  in 
their  hunting  grounds.  If  tliere  were  no  negative  words  in  the 
acts  respecting  the  military  and  Indian  lands,  it  is  clear  the 
legislature  did  not  intend  by  its  Acts  of  April,  1784,  c.  14,  §  7, 
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and  October,  1784,  c.  19,  §  6,  to  authorize  individuals  to 
appropriate  lands  within  those  tracts  or  portions  of  country  by 
removal. 

Is  there  any  reason  that  can  be  advanced  why  any  other  parts 
of  the  country  should  be  excluded  from  appropriation  by 
removal  or  the  operation  of  these  two  sections?  The  first 
expressly  says,  that  in  case  of  loss  by  better  claims,  the  enterers 
may  remove  to  any  other  vacant  land  within  the  State.  Our 
opponents  say  the  State  received  a  higher  price  for  John  Arm- 
strong's lands  than  those  entered  in  the  counties.  This  is  a 
point  on  which  much  stress  has  been  laid;  we  will  therefore 
proceed  to  examine  it.  It  is  clear  the  legislature,  by  the  Act  of 
1783,  c.  2,  designed  to  include  in  f**"^  the  provisions  of  that  act 
county  claims,  as  well  as  those  in  John  Armstrong's  office  or 
her  western  lands.  When  the  legislature  designed  by  that 
act  to  confine  a  regulation  to  John  Armstrong's  office,  it  was  so 
expressed,  otherwise  the  enactments  are  general,  of  which 
denomination  is  the  price  of  land.  (§  10.)  To  show  this,  we 
will  examine  every  section  of  the  act.  Without  exhausting  the 
patience  of  the  court,  we  have  only  to  observe  that  the  caption 
is  general,  the  preamble  is  equally  so ;  the  second  section  revives 
the  county  offices  which  had  been  shut ;  the  language  of  the  third 
section  is,  "that  the  Avestern  boundary  be  enlarged,"  etc.,  de- 
scribing this  extension.  The  fourth,  fifth,  sixth,  seventh,  and 
eighth  sections  respect  Indian  lands ;  the  ninth  section  is  con- 
fined to  John  Armstrong's  office..  The  tenth  section  respects 
the  price  of  lands.  Is  it  confined  to  John  Armstrong's  lands? 
Its  words  are,  "every  person,  before  he  shall  be  entitled  to  enter 
a  claim  for  any  of  the  said  lands";  what  lands,  is  the  question. 
We  say  any  lands  in  the  State  entered  in  any  office.  (See 
Caption,  §§  1,  2,  and  first  part  of  §  3.) 

Thus  it  already  appears  that  the  price  of  lands  in  North 
Carolina,  not  only  in  the  county  but  John  Armstrong's  office, 
was  ten  pounds  per  hundred;  the  price  of  lands  before  that  time 
was  fifty  shillings.  This  every  man  knows  who  entered  lands  in 
those  days.  Ask  all  our  old  settlers,  and  they  will  tell  you  this. 
Gentlemen  on  the  other  side  tell  us  ours  are  county  warrants ; 
if  so,  we  would  ask  them  to  tell  us  whether  they  were  at  fifty 
shillings  or  ten  pounds;  the  first  was  the  price  of  county  lands  till 
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June,  1781,  when  those  offices  were  shut,  and  raised  to  ten  pounds 
by  the  Act  of  1783,  when  the  second  section  of  the  act  opened 
them  again.  We  have  another  remark  to  make  on  this  part  of 
the  case,  that  fifty  shillings  in  1777  and  1778  was  of  more 
intrinsic  value  than  ten  pounds  in  certificates,  etc.,  in  1783. 
Certificates  might  then  be  purchased  for  an  eighth  and  a  tenth ; 
it  was  their  common  price.  So  that  the  State  received  a  better 
price  for  the  lands  sold  previous  to  1781  than  after  it  opened  its 
offices  in  1784.  Money  had  vastly  depreciated  in  the  course  of 
the  Revolution,  and  certificates  so  plenty  as  to  be  worth  almost 
nothing.  The  idea  of  difference  of  price,  so  much  insisted  on, 
therefore  vanishes.  We  find  that  the  State,  until  the  offices 
were  shut  in  1781,  made  no  difference  in  the  price  of  its  lands; 
nor  did  it  on  opening  the  offices  in  1783;  the  price  was  all  the 
same  in  the  counties  as  well  as  John  Armstrong's  office ;  it  was 
raised,  to  be  sure,  from  fifty  shillings  to  ten  pounds.  In  the 
session  of  April  and  May,  1784,  when  it  authorized  removals, 
there  f*°*'  was  no  entry  office  for  western  lands ;  all  the  entries 
that  ever  were  made  for  lands  in  this  country  were  then  in 
existence,  and  no  more  were  permitted.  In  this  state  of  things 
was  there  any  possible  reason  why  removals  should  be  confined 
to  counties,  or  John  Armstrong's  bounds  kept  free,  or  excluded 
from  the  general  words  of  the  Acts  of  April,  1784,  c.  14,  §  7; 
October,  1784,  c.  19,  §  6? 

Claimants  in  Armstrong's  office  were  on  an  equal  footing 
with  those  in  the  country;  when  their  money  was  paid  they 
made  entries,  an;i  thus  had  an  opportunity  of  making  at  once  a 
choice.  If  lost  by  better  claims,  they  should  be  on  the  same 
footing  as  to  removals;  that  is,  anywhere  in  the  State  where 
they  could  find  vacant  land,  except  within  the  military  and 
Indian  lands. 

In  dismissing  this  inquiry  into  the  meaning  of  the  Act  of 
1783,  c.  2,  we  have  only  to  observe  that  the  court  will  perceive 
that  the  ninth,  fourteenth,  and  twenty-fourth  sections  of  the  act 
are  confined  to  J.  Armstrong's  claims;  the  balance  of  the  act  is 
general.  (See  §  22.)  Why  should  boundary  make  any  differ- 
ence? No  reason  can  be  seen  why  John  Armstrong's  bounds 
should  be  exempted  from  removals;  the  price,  we  have  seen, 
was  the  same  in  all  parts  of  the  State.     If  any  doubt  could 
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remain  on  this  point  the  Act  of  North  Carolina,  1790,  c.  14, 
Caption,  and  §  2,  places  it  out  of  dispute.  This  act  expressly 
refers  to  and  repeals  part  of  the  Act  of  1783,  c.  2,  reducing 
the  price  of  lands  from  ten  pounds  to  thirty  shillings.  At 
this  time  North  Carolina  had  not  a  foot  of  land  in  the  limits 
which  were  assigned  to  John  Armstrong's  office. 

That  part  of  the  plaintiff's  argument  respecting  removals 
which  confines  them  to  the  limits  of  the  county  in  which  the 
entries  were  made  is  refuted  by  the  opinion  of  the  legislature  of 
North  Carolina,  as  expressed  in  it-s  Act  of  1794,  c.  17,  §  3. 
This  section  enacts  that  in  future  warrants  shall  not  be  removed 
out  of  the  county.  The  act  had  no  obligatory  force  here,  hav- 
ing been  made  since  the  cession ;  but  it  is  a  legislative  construc- 
tion of  the  Acts  of  April,  1784,  c.  14,  §  6 ;  October,  1784,  c. 
19,  §  7,  the  force  and  obligation  of  which  are  common  to  both 
States. 

In  this  construction  of  the  acts  respecting  removals,  we  are 
father  opposed  by  the  plaintiff's  counsel  calling  to  their  aid  the 
doctrine  of  refunding  purchase-money  in  case  of  loss  by  better 
claims.  The  Acts  of  November,  1777,  c  1,  §  6;  f^^^^  April, 
1778,  c.  3,  §§  2,  5,  are  referred  to.  The  principle  of  these  acts 
is  contained  in  the  second  section  of  the  Act  of  1778;  it  pro- 
vides that  if  on  survey  it  shall  appear  that  part  of  the  entry 
be  lost  by  an  older  or  better  claim,  the  entry  taker  shall  refund 
in  proportion  to  the  part  lost. 

We  are  told  that  this  is  the  only  provision  for  county  claims, 
and  that  removals  were  intended  solely  for  John  Armstrong's 
claims.  We  have  already  at  length  examined  this  point;  some 
other  and  further  views  will  be  taken  of  it.  The  Acts  of  April, 
1784,  c.  14,  §  7;  October,  1784,  c.  19,  §  6,  in  this  respect  are 
cumulative.     (Camp.  214;  2  Hayw.  227,  228;  2  Cranch,  389.) 

This  idea  is  confirmed  by  the  legislative  opinion  of  North 
Carolina,  1794,  c.  17,  §  3.  The  proviso  to  the  fifth  section  of 
the  Act  of  North  Carolina,  1791,  c.  21,  is  in  further  confirma- 
tion of  this  idea.  That  act  provides  a  method  by  which  entry 
takers  should  proceed  in  refunding  money  where  part  of  tracts 
has  been  lost,  agreeably  to  the  principle  laid  down  in  the  Act  of 
April,  1778,  c.  3,  §  2.  The  proviso  excludes  the  ceded  terri- 
tory (this  country)  from  the  operation  of  the  act.  Not  only 
Bkun.  c.  c  — 11. 
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from  the  fact  of  North  Carolina  having  parted  with  all  interest 
in  the  lands  of  this  country  (1789,  c.  3),  but  from  this  proviso 
we  must  be  convinced  that  the  State  would  never  agree  to  refund 
money  for  lands  lost  by  better  claims  here.  Nor  has  it  ever 
been  contended  that  entries  from  that  State  could  be  removed  to 
this  since  the  cession ;  and  vice  versa. 

Should  any  doubt  remain  that  the  power  of  removal  given  by 
the  Act  of  1784  is  merely  cumulative,  the  opinion  of  the  legis- 
lature of  North  Carolina  thereon,  as  expressed  in  the  Act  of 
1793,  c.  23,  §  5,  is  decisive.  These  are  the  express  words: 
"  That  it  shall  not  be  lawful  for  any  person  making  an  entry 
of  land  to  withdraw  the  same,  but  all  entrance  moneys  shall  be 
paid  by  the  respective  entry  takers  into  the  public  treasury; 
and  in  case  of  deficiencies  when  the  land  entered  shall  be  sur- 
veyed, the  persons  entering  may  avail  themselves  of  the  mode 
of  relief  already  pointed  out  by  law  " ;  that  is,  by  removal. 

The  Cession  Act  of  North  Carolina  1789,  c.  3,  §  1,  second 
edition,  has  been  relied  upon.  It  is  asserted  that  admitting  the 
Acts  of  April  and  October,  1784,  authorize  removals,  the  Ces- 
sion Act  repeals  them.  We  admit  that  so  far  as  any  of  the 
[i5»]  provisions  of  the  Cession  Act  are  contrary  to  those  of  prior 
date,  those  acts  are  repealed ;  but  we  insist  there  is  nothing  in 
the  Cession  Act  that  countenances  the  idea  contended  for  on  the 
other  side.  This  act,  after  providing  for  the  removal  of  military 
and  John  Armstrong's  claims,  particularly  has  this  clause:  — 

"  And  where  entries  have  been  made  agreeably  to  law,  and 
titles  under  them  not  perfected  by  grant  or  otherwise,  then  and 
in  that  case  the  governor  for  the  time  being  shall,  and  he  is 
hereby  required  to,  perfect  from  time  to  time  such  titles  in  such 
manner  as  if  this  act  had  never  been  passed ;  and  that  all  entries 
made  by,  or  grants  made  to,  all  and  every  person  and  persons 
whatsoever,  agreeably  to  law,  and  within  the  limits  hereby 
intended  to  be  ceded  to  the  United  States,  shall  have  the  same 
force  and  effect  as  if  such  cession  had  not  been  made." 

The  eighth  condition  of  the  same  act  provides  that  the  laws 
of  North  Carolina  shall  continue  in  force. 

Before  the  cession  the  titles  might  be  perfected  by  removal ; 
so  it  remained  afterwards;  no  alteration  was  made  by  the  Cession 
Act  in  this  respect. 
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In  concluding  this  argument  we  liave  to  observe  that  if 
doubts  existed  respecting  these  statutes,  usage  is  on  our  side. 
On  the  eastern  side  of  Cumberland  Mountains,  in  this  State, 
there  are  few  other  grants,  except  such  as  are  founded  on 
removed  county  warrants.  There  is  scarcely  a  claim  in  Grain- 
ger, Claiborne,  Campbell,  Anderson,  Roane,  Knox,  Blount, 
Sevier,  Cock,  and  Jefferson  counties  but  is  founded  on  these 
removed  county  warrants ;  with  safety  we  can  affirm  two  thirds 
in  these  counties  are  of  that  kind.  In  North  Carolina  claims 
of  this  nature  are  innumerable;  shall  they  at  this  day  be 
overturned? 

In  addition  to  the  reasons  we  have  offered  to  the  court,  it 
must  not  be  forgotten  that  the  same  question  respecting  remov- 
als has  been  decided  by  the  State  courts  more  than  once.  In  the 
case  of  Dotson  and  Cocke,  in  the  Superior  Court  of  Hamilton 
District,  this  question  occurred,  and  on  the  principles  we  contend 
for,  received  the  same  determination.     (Teun.  169,  323.) 

The  tenth  objection  refutes  itself.  The  date  of  the  letter  from 
Sevier  to  the  secretary  of  North  Carolina  is  subsequent  to  the 
date  of  the  grant,  and  its  contents  relate  to  other  matters, 

OPINION    OF    THE    COURT. 

[is»]  Viewing  the  manner  in  which  the  consideration  is 
usually  expressed  in  grants,  we  are  of  opinion  that  the  consider- 
ation of  ten  pounds  is  sufficiently  intelligible.  There  are  usu- 
ally but  three  kinds  of  consideration — fifty  shillings,  ten 
pounds,  and  military.  It  will  not  admit  of  being  construed  as 
founded  on  the  first  and  last  of  these  claims ;  it  must  of  necessity 
be  the  second;  on  this  ground  the  grant  cannot  be  rejected. 

"We  are  of  opinion  that  the  plat  annexed  to  the  grant  is  not 
an  essential  part  of  it ;  if  recurred  to  it  must  be  for  the  purpose 
of  explanation,  and  not  to  destroy  its  validity.  So  it  is  in  rela- 
tion to  the  cases  read  by  the  plaintiff's  counsel ;  they  relate  to 
papers  referred  to  in  a  deed  or  instrument  of  writing.  In  con- 
sidering the  papers  thus  referred  to  as  part  of  the  instrument, 
the  court  goes  on  the  idea  of  supporting  the  existence  of  the 
deed.  Here  we  are  asked  to  permit  parol  and  extrinsic  testi- 
mony with  a  view  of  destroying  the  existence  of  a  grant.  This, 
consistently  with  the  principles  of  law,  cannot  be  done.     Once 
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for  all,  we  wisli  to  be  understood  that  no  kind  of  evidence  can 
be  received  to  impeach  the  validity  of  a  State  grant  except  an 
entry.  And  per  To©D :  If  this  point  were  res  integra,  I  should 
be  strongly  inclined  to  think  an  entry  could  not  be  received  in 
evidence  in  ^ectment,  under  the  Acts  of  1796,  c.  20,  and  1787, 
c.  23. 

By  the  CoTJET. — The  general  principle  of  law  is  that  evidence 
dehors  cannot  be  received  to  impeach  the  Validity  of  a  grant. 
The  exceptions  to  this  rule  are  collected  in  1  Fonb.  122,  c.  2, 
§  8,  in  notes.  The  ground  of  these  exceptions  arise  from  acts 
which  are  contra  bonos  mores,  malum  m  se,  or  malmn  prohibitum. 

None  of  the  objections  taken  by  the  plaintiff  fall  within  the 
exceptions ;  the  general  rule  of  law  must  apply.  It  was  under^ 
stood  that  the  practice  of  admitting  an  entry  in  evidence  in 
ejectment  originated  in  the  construction  of  the  Acts  of  1786  and 
1787.  (The  decision  at  Jonesborough  in  the  year  1798,  Rvs- 
sell's  Rep.  v.  Blair,  was  founded  on  the  ninth  section  of  the  Act 
of  1777,  c.  1.  The  decision,  however,  was  strenuously  arraigned, 
which  produced  an  abandonment  of  the  ground  on  which  it  took 
place,  and  that  furnished  by  the  Acts  of  1786  and  1787  taken 
in  its  stead.  See  Tenn.  419.)  This  principle  having  obtained 
in  practice,  the  court  was  not  inclined  to  disturb  it,  whatever 
ideas  might  be  entertained  respecting  the  true  f*^*^  construction 
of  those  acts.  In  questions  arising  under  the  land  laws,  the 
court  was  informed  that  it  was  the  only  exception  to  the  general 
rule  of  law  which  had  obtained  in  the  State  courts.  No  such 
principle  had  been  established  in  any  State  where  there  were 
courts  of  eqnity,  and  we  think  no  other  exception  should  pre- 
vail. In  the  procurement  of  land  titles  the  law  requires  many 
things  to  be  done  by  its  officers  which  are  directory.  To  im- 
peach the  validity  of  grants  on  the  ground  of  non-compli- 
ances with  these  parts  of  the  law  would  be  attended  with  great 
public  inconvenience.  (See  1  Burr.  447.)  The  State  has 
intrusted  certain  officers  of  government,  .and  the  law  presumes, 
as  it  respects  points  of  regularity,  that  what  they  have  done  was 
authorized  and  correct,  as  the  acts  of  surveyors,  chain  carriers, 
markers,  etc.  We  take  a  distinction  between  an  entire  want  of 
authority  in  the  officers  issuing  a  grant,  and  whether  it  were 
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regularly  done.  Where  limits  are  assigned  for  the  appropriation 
of  particular  species  of  claims,  as  the  military  lands  and  other 
kinds  of  claims  are  granted,  such  grants  are  merely  void,  as  in 
the  case  referred  to  at  the  bar.  (Hughes,  39,  203.)  There 
would  be  an  entire  lack  of  authority  to  grant  such  lands.  So  of 
the  lands  set  apart  for  the  use  of  the  Indians.  It  would  be  of 
very  mischievous  consequence  to  society  if  the  propriety  of  issu- 
ing grants  could  be  inquired  into  on  the  ground  of  irregularity. 
There  is  a  sound  distinction  in  law  between  acts  which  are 
absohdely  void  and  such  as  are  only  voidable.  On  general  prin- 
ciples grants  are  not  void  on  the  ground  of  fraud  or  irregularity 
in  obtaining  them,  but  voidable  by  those  who.  are  injured. 

The  English  authorities  show  there  are  two  kinds  of  grants. 
One  made  on  the  suggestion  or  surmise  of  the  person  applying 
for  a  grant ;  in  this  case  the  suggestions,  are  stated  by  way  of 
recital ;  the  other  kind,  made  on  the  king's  own  knowledge,  and 
contains  his  affirmation  simply.  The  grant  objected  to  is  of  the 
latter  kind,  which  cannot  be  defeated  by  any  extrinsic  testimony 

The  court  cannot  inquire  whether  the  consideration  were  paid 
or  not,  the  deputy  surveyor  duly  authorized,  or  whether  the 
lines  of  the  tract  be  too  long. 

The  statutes  of  North  Carolina  relative  to  the  appropriation 
of  lands  must  be  construed  pari  materia.  Defects  and  doubtful 
points  arising  out  of  one  act  may  be  supplied  and  explained  by 
clauses  in  the  same  or  other  acts.  The  Act  of  1783,  c.  2,  seems 
to  have  been  correctly  considered  by  t***^  the  defendant's  coun- 
sel. In  general  this  act  is  not  insulated  in  its  provisions ;  it 
revives  and  amends  the  laws  respecting  county  offices ;  in  addi- 
tion opens  John  Armstrong's  for  the  sale  of  the  western  lands  at 
the  same  price  paid  for  lands  in  the  county  offices.  We  cannot 
perceive  that  the  ninth  section  of  the  Act  of  November,  1777, 
c.  1,  affects  the  case  any  way. 

The  court  deems  it  unimportant  to  inquire  whether  the  two 
Acts  of  April  and  October,  1784,  respecting  removals,  be 
intended  in  the  one  case  to  operate  in  future  and  the  other  in 
the  past  tense.  These  clauses  are  general  in  their  operation, 
and  not  confined  to  any  species  of  land  claims.  Taking  the 
whole  of  the  land  laws  of  North  Carolina  into  view,  it  appears 
to  have  been  the  intention  of  the  legislature  that  claimants 
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should  get  other  vacant  land  in  lieu  of  what  might  be  taken  by 
better  claims,  or  that  they  should  receive  a  pecuniary  compensa- 
tion for  the  part  lost.  Nor  does  it  appear  to  us  that  the  Acts 
of  April,  1784,  c.  14,  §  7;  October,  1784,  c.  19,  §  7,  repealed 
the  Act  of  April,  J  778,  c.  3,  §  2,  which  directed  the  entry 
takers  to  refund  in  case  of  loss;  the  latter  acts  were  cumulative. 
If  the  usual  rules  of  construction  left  this  point  doubtful,  the 
Act  of  North  Carolina,  1793,  c.  23,  §  5,  would  remove  every 
difficulty  on  this  ground. 

What  would  be  the  situation  of  things  if  removals  were  not 
permitted?  Enterers  of  lands  in  the  counties  of  Washington, 
Sullivan,  and  Greene  would  be  without  remedy.  The  proviso 
to  the  fifth  section  of  the  Act  of  North  Carolina,  1791,  c.  21, 
expressly  says  that  moneys  shall  not  be  refunded  (agreeably  to 
the  Act  of  April,  1778,  c.  3,  §  2)  for  lost  lands  in  the  ceded 
territory,  now  the  State  of  Tennessee.  Besides,  the  Act  of 
North  Carolina,  1793,  c.  2,  puts  an  end  to  refunding  in  case  of 
loss,  and  leaves  in  force  the  remedy  by  removal  alone. 

A  court  of  equity  is  the  proper  tribunal  for  avoiding  a  grant ; 
there  the  parties  are  apprised  by  the  pleadings  of  the  nature 
of  the  complaint  and  defense,  and  come  prepared  to  the  contest. 
In  ejectment  legal  title  and  boundary  only  come  in  question. 
The  case  of  Witherinton  v.  MoDonald,  1  Hen.  &  M.  307,  is  a 
solitary  case,  without  authority.  Nor  did  the  judges  of  the  court 
of  appeals  in  Virginia,  in  reviewing  this  case,  appear  to  be  satisfied 
with  it.  The  case  '^^"^  then  before  the  court  did  not  make  it 
necessary  to  give  a  decisive  opinion  on  it ;  but  considering  what 
dropped  from  the  court  incidentally,  it  is  plainly  to  be  inferred 
that  a  majority  of  the  judges  did  not  think  it  was  law.  In  North 
Carolina  it  appears  the  courts  will  not  receive  extrinsic  testimony 
to  impeach  a  grant. 

This  practice  is  founded  on  the  general  principle  of  law,  and 
we  are  not  inclined  to  go  any  further  than  the  practice  of  the 
State  in  furnishing  exceptions  to  this  general  rule. 

Contemporaneous  expositions  of  the  land  laws  are  certainly 
most  to  be  relied  on.  In  the  course  of  the  argument  we  wished 
to  be  satisfied  whether  county  warrants  could  be  appropriated 
within  John  Armstrong's  limits,  we  are  satisfied  on  this  ground 
that  they  can,  not  only  from  considering  the  whole  of  the  land 
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laws  together,  but  the  usage  and  practice  in  North  Carolina  in 
granting  lands  is  corroborative  of  this  idea. 

It  is  objected  the  State  of  North  Carolina  could  not  issue  a 
grant  for  more  than  five  thousand  acres,  and  the  third  section  of 
the  Act  of  November,  1777,  c.  1,  and  1783,  c.  2,  §  9,  have  been 
referred  to  iu  support  of  this  objection.  These  statutes  are 
directory  as  to  the  quantities  to  be  entered.  The  Act  of  April, 
1784,  c.  19,  §  3,  is  a  general  law,  and  not  confined  to  swamp 
lands;  its  language  is  general,  and  we  see  no  reason  why  a 
restrictive  interpretation  should  take  place.  After  removal  and 
consolidation  of  entries  the  third  section  does  not  limit  the 
quantity  to  be  surveyed  in  one  entire  tract.  The  act  being  pos- 
terior in  date  to  those  directing  the  quantities  to  be  entered  in 
the  respective  offices,  and  taking  into  view  the  practical  inter- 
pretation of  this  section  by  the  State  of  North  Carolina,  we  are 
of  opinion  the  grant  is  not  void  on  this  ground.  And  per 
M'Nairy,  J. — Independent  of  this  act,  he  should  be  inclined 
to  think  the  grant  would  not  be  void.  The  Acts  of  April  and 
October,  1784,  which  authorize  removals,  contain  no  negative 
words  respecting  consolidation;  if  a  man  has  purchased  several 
entries  which  would  have  been  lost  by  better  claims,  and  is  under 
a  necessity  of  removing,  no  reason  can  be  seen  why  he  may  not 
survey  such  removed  claims  adjoining  each  other;  the  law  does 
not  forbid  this ;  different  grants  may  issue  to  the  same  person 
for  the  lands  thus  adjoining;  the  effect  is  the  same  as  if  only 
one  grant  had  issued ;  for  if  the  same  man  can  appropriate  to 
himself  a  body  of  adjacent  land  by  different  entries  and  different 
grants,  it  amounts  to  the  same  '-^^'^  thing  in  substance  as  if  but 
one  grant  had  issued;  the  land  appropriated  by  the  same  indi- 
vidual is  precisely  the  same,  whether  conveyed  by  one  or  many 
grants.  At  best  it  can  only  be  matter  of  form,  and  for  this  to 
avoid  a  grant  would  be  absurd. 

Per  CuELiM. — The  Cession  Act  leaves  things  as  to  perfect- 
ing land  titles  precisely  as  they  were  before  its  passage. 

In  doubtful  cases  usage  may  be  safely  recurred  to,  in  order  to 
ascertain  the  meaning  of  the  legislature.  Of  such  force  and 
importance  has  this  principle  been  considered  that  the  Supreme 
Court  of  the  United  States,  in  a  case  which  came  up  from  the 
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State  of  Pennsylvania,  adhered  to  practice  or  precedent,  thougjb 
contrary  to  their  understanding  of  the  law. 

And  per  M'Naiey,  J. — Where  statutes  declare  that  pro- 
ceedings shall  be  void,  he  was  inclined  to  think  they  should  be 
considered  absolutely  void  either  in  law  or  equity.  The  Acts 
of  1786,  c.  20,  and  1787,  c.  23,  enact  that  when  grants  shall  be 
obtained  on  younger  entries  to  the  prejudice  of  older  ones,  such 
grants  shall  be  void  and  utterly  of  no  effect.  The  circumstances 
disclosing  the  avoidance,  he  was  of  opinion,  might  be  shown  in 
a  court  of  law  as  well  as  in  equity,  in  the  single  case  of  an  older 
entry  under  these  two  statutes. 

The  grant  to  Sevier  was  read ;  the  counsel  for  the  plaintiff 
excepted  to  the  opinion  of  the  court  on  the  ground  of  the  first 
ten  objections,  and  prayed  a  writ  of  error  to  remove  the  cause 
to  the  Supreme  Court  of  the  United  States. 

Verdict  for  the  defendants. 


POLK'S  LESSEE  v.  WINDEL  et  al. 

[U.  S.  Cirouit  Court,  District  of  Tennessee,  1817,-2  Overton,  433.] 

Gbant — Effect  OF  Nokth  Cabolina  Cession  Act  on North  Carolina  liad  no  power 

after  the  Cession  Act  to  issue  grants  for  land  in  territory  ceded  therehy,  unlesB  some 
incipient  right  previously  existed.  It  is  therefore  competent  to  inquire  whether 
there  was  an  entiy  previous  to  the  cession,  or  whether  the  warrant  was  a  forgery. 

FoBGERY  OF  Land  Wabeant,  Peoof  of.  —  Such  evidence  an  would  be  competent  on  a 
scire  facias  by  the  State  to  repeal  a  grant,  or  in  equity,  is  receivable  to  prove 
forgery  of  a  land  warrant. 

Entby  undee  Gbant — AmnasiBiLrrY  or  PABOii  Evidence  to  Deny Parol  evidence 

of  the  contents  of  entry  taker's  baolsSj  which  were  lost,  is  inadmissible  where 
abstracts  of  these  books  were  made,  and  are  in  existence. 

Evidence,  Pbodtjction  of— Genebal  Exile.  — The  best  evidence  of  which  the  nature 
of  a  thing  is  capable  must  be  given,  and  no  evidence  will  be  received,  when  bet- 
ter evidence  is  in  the  party's  possession  or  power. 

On  the  trial  [of  this  cause  the  plaintiff's  counsel  offered  in 
evidence  forty  copies  of  warrants  having  the  same  numbers 
with  those  referred  to  in  the  grant  to  Sevier  for  twenty^five 
thousand  acres,  certified  by  the  secretary  of  North  Carolina  to 
be  the  same  warrants  on  which  Sevier's  grant  issued.  And  also 
certified  copies  of  other  warrants  of  the  same  numbers,  pre- 
viously issued,  some  for  the  same,  some  for  other  quantities. 
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upon  which  grants  issued  to  other  persons,  and  previously  to  the 
date  of  Sevier's  grant. 

This  evidence  was  offered  for  the  purpose  of  showing  that 
Sevier's  grant  had  no  legal  foundation;  not  that  it  would 
directly  prove  it,  but  furnish  facts  from  which  the  jury  might 
draw  such  an  inference,  or  that  there  never  were  any  entries, 
and  that  the  warrants  were  forgeries. 

This  evidence  was  objected  to  on  the  ground  that  it  was  not 
the  best  of  which  the  nature  of  the  ease  is  susceptible;  that  as 
it  was  admitted  on  the  other  side  that  the  entry  taker's  books 
of  Washington  County,  whilst  a  part  of  North  Carolina,  were 
lost,  or  no  longer  in  existence,  the  next  best  '*'^*^  evidence  was 
the  production  of  the  warrants  which  had  been  lodged  in  the 
secretary's  office  of  North  Carolina.  If  they  could  not  be  had, 
the  next  best  evidence  would  be  the  inspection  of  those  warrants 
in  the  secretary's  office  by  some  respectable  man  acquainted  with 
the  writing  of  the  entry  taker  Carter.  If  the  first  could  not  be 
had,  the  latter  might,  and  no  reason  is  given  why  either  is  not 
produced.  And  because  no  pertinent  inference  could  be  drawn 
from  the  evidence  proposed,  if  received,  it  would  tend  only  to 
mislead  and  inveigle  the  jury,  and  put  to  hazard  the  landed 
interest  of  the  country,  which  ought  to  rest  on  certain,  known, 
and  fixed  principles.  The  practice  or  manner  in  which  the 
entry  taker's  office  of  Washington  County  was  kept  or  conducted 
is  well  known.  The  court  will  take  notice  of  that  practice;  and 
to  show  that  practice,  a  certificate  annexed  to  an  abstract  from 
the  clerk  of  the  board  of  commissioners  of  land  claims  for  east 
Tennessee  was  referred  to,  from  which  it  appeared  that  it  had  been 
the  practice  of  the  Washington  entry  taker's  office  to  make  a 
great  many  entries  from  the  opening  to  the  closing  of  the  office, 
of  the  same  numbers,  and  that  nothing  can  be  collected  from 
that  source  in  relation  to  the  genuineness  of  the  warrants  on 
which  Sevier's  grant  issued. 

Todd,  J.— The  Supreme  Court  of  the  United  States  has 
determined  that  the  State  of  North  Carolina  had  no  power,  after 
the  cession,  to  issue  grants  for  lands  within  the  ceded  Territory, 
unless  where  some  incipient  right  previously  existed.  In  this 
cause,  then,  it  would  be  competent  to  inquire  whether  there  was 
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an  entry  previous  to  the  cession,  or  whether  the  warrant  was  a 
forgery.  But  this  must  be  ascertained  by  legal  evidence;  what 
would  be  competent  evidence  on  a  soire  facias  by  the  State  to 
repeal  a  grant,  or  in  equity,  might  be  receivable  here.  But  the 
evidence  offered,  in  my  opinion,  is  neither  relevant  or  competent. 
Suppose  this  was  an  indictment  for  the  alleged  forgery.  The 
original  books,  if  under  the  control  of  the  court,  ought  to  be 
produced.  They  might  be  produced  on  a  subpoena  duces  tecum 
to  the  secretary.  It  is  true,  as  has  been  argued,  that  every 
forgery  includes  a  fraud,  but  it  is  not  true  e  converso.  There 
are  but  a  few  excepted  cases  in  which  we  can  go  beyond  the 
grant  for  the  purpose  of  avoiding  it.  And  where  forgery  is 
recognized  as  one,  it  is  that  offense,  technically  speaking.  To 
infer  it  from  the  fact  that  different  warrants  were  to  be  found  in 
the  secretary's  office  of  the  same  number  would  be  dangerous  in 
the  extreme ;  that  he  would  not  permit  the  jury  to  infer 
it,.  ^*^^^  and  considering  the  practice  of  making  entries  in 
Carter's  or  Washington  County  entry  taker's  office,  no  such 
inference  could  be  drawn  from  the  copies  proposed,  if  received. 

M'Nairy,  J. — I  concur  with  Judge  Todd  in  the  rejection 
of  this  evidence.  I  do  not  think  it  relevant.  It  might  be  dif- 
ferent if  evidence  were  first  introduced  to  show  that  the  warrants 
were  not  in  the  handwriting  of  the  entry  taker;  irreparable 
injury  might  result  to  society  if  the  principle  were  once  estab- 
lished, that  because  two  warrants  were  of  the  same  number,  the 
inference  might  be  drawn  that  one  of  them  was  therefore  a  forgery. 

The  plaintiff's  counsel  then  offered  to  read  in  evidence  a 
certified  copy  of  part  of  a  paper,  abstract,  or  book  referred  to 
in  the  twelfth  section  of  the  Act  of  1807,  c.  2,  so  far  as  respects 
the  numbers  of  warrants  on  which  Sevier's  grant  issued.  The 
abstract  (that  being  the  most  proper  appellation  of  such  a  paper) 
is  stated  in  that  section  as  a  book  procured  from  the  office 
of  the  secretary  of  State  of  the  United  States.  •  It  was  alleged 
that  agreeably  to  that  abstract  there  was  but  one  entry  for 
each  of  those  numbers,  and  if  admitted  would  show  by  other 
evidence  that  Sevier's  grant  could  not  have  issued  on  the  entries  • 
referred  to  in  that  paper.  But  the  court  rejected  the  evidence 
because  the  copy  produced  was  only  of  a  part  of  that  abstract. 
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Parol  proof  was  then  offered  to  show  circumstauces  respect- 
ing the  loss  of  the  entry  books  of  Washington  County  about 
the  year  1800,  and  also  to  establish  the  proposition  that  no  such 
entries  as  those  referred  to  in  Sevier's  grant  ever  were  on  those 
books.  Several  other  attempts  were  made  to  produce  parol  proof 
to  various  points  as  stated,  all  of  which  evidence  was  offered 
with  a  view  to  annul  or  destroy  the  validity  of  Sevier's  grant. 

Todd,  J. — The  question  now  presented  to  the  view  of  the 
court  is,  whether  parol  evidence  shall  be  received  to  prove  that 
there  were  no  such  entries  in  the  entry  taker's  books  as  those 
by  virtue  of  which  the  warrants  in  question  purport  to  have 
been  issued.  The  original  books  are  admitted  to  be  lost.  It 
appears,  as  well  from  the  law  as  the  evidence  offered  which  has 
been  rejected,  that  an  abstract  of  these  books  was  taken.  The 
extract  of  that  abstract  has  been  rejected  because  it  was  not  a 
complete  copy.  The  object  is  to  prove  that  no  such  entries  ever 
existed  on  the  books.  How  can  this  appear  when  neither  the 
books  nor  a  complete  copy  of  them  are  produced?  There  is 
better  evidence  of  the  fact  attempted  to  be  proved.  The  abstract 
is  certainly  better  evidence,  and  therefore  parol  testimony  must 
be  rejected. 

[436]  M'Naiey,  J. — An  attempt  is  now  made  to  prove  by 
parol  evidence  that  certain  entries  which  are  presumed  to  exist 
never  had  an  existence.  This,  in  my  opinion,  cannot  be  done. 
If,  by  the  ravages  of  war,  fire,  or  other  casualty,  the  entry  books, 
which  are  considered  as  public  records,  should  be  destroyed,  and 
parol  evidence  could  be  received  to  show  either  the  contents  of  the 
entries  or  that  none  such  ever  existed,  with  a  view  of  destroying 
the  validity  of  a  State  grant  or  patent,  what  would  be  the  situa- 
ion  of  society?  Whose  rights  would  be  safe?  The  precedent 
would  be  of  most  dangerous  tendency,  and  ought  not  to  be 
established.     This  evidence  must  be  rgected. 

The  jury  found  a  verdict  for  the  defendant.  In  the  course  of 
•he  trial  the  counsel  for  the  plaintiff  filed  a  bill  of  exceptions  to  the 
opinion  of  the  court,  with  a  view,  as  stated,  of  carrying  up  the 
xiuse  by  writ  of  error  to  the  Supreme  Court  of  the  United  States. 

Note.  — This  case  and  the  one  preceding  it  went  to  the  United  States  Supreme  Court 
»n  a  writ  of  error,  and  the  above  decision  as  to  admissibility  of  duplicate  warrants 
jnd  of  entry  taker's  books  to  prove  forgery,  reversed.  (See  9  Cranoh ,  87 ;  5  Wheat.  303.) 
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EEUBEN  SEAECY  v.   PANNELL  &  BURTON. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.  — 1  Cooke,  110.] 

Amsweb — EvrDENOE  Eeqwhsed  to  Contradict.  ^-.An  answer,  responsive  to  the 
biU  and  denying  the  allegation,  must  be  talsen  to  he  true,  unless  contradicted 
by  two  positive  witnesses,  or  one  positive  witness  and  strong,  corroborating 
circumstances. 

Searcy  filed  his  bill,  praying  for  relief  against  a  judgment 
obtained  at  law  against  him  by  the  defendant  Pannell. 

The  bill  stated  that  the  complainant,  with  one  Solomon 
Walker  as  his  security,  had  executed  their  bond  to  a  certain 
Francis  Bassier,,  in  his  lifetime,  for  five  thousand  pounds  of 
tobacco ;  that  after  the  execution  of  said  bond  he  paid  to  the 
said  Bassier  fifty-five  pounds  in  part  discharge  thereof,  and  took 
Bassier's  receipt ;  that  the  complainant  then  moved  to  the  State 
of  Kentucky,  and  that  afterwards  a  suit  was  brought  by  the 
defendant  Burton,  as  administrator  of  Bassier,  who  had  in  the 
mean  time  died,  against  the  defendant  Pannell,  who  was  then 
the  administrator  of  Solomon  Walker,  the  security,  and  a  judg- 
ment was  recovered  in  the  Granville  County  Court  for  the  full 
amount  thereof;  that  after  this  he  returned  to  North  Carolina, 
where  these  several  transactions  happened,  and  upon  being 
informed  thereof,  he  executed  his  bond  to  Pannell  for  the  same, 
which  bond  is  the  foundation  of  the  action  at  law. 

The  complainant  then  states  that  at  the  time  he  executed  the 
bond  to  Pannejl  he  informed  Pannell  that  a  part  of  the  money 
had  been  paid,  whereupon  Pannell  agreed  that  he  would  give  a 
credit  on  said  bond  for  all  that  Searcy  could  produce  Bassier's 
receipt  for.  The  bill  then  charges  a  fraud  and  collusion  between 
Burton  and  Pannell  to  defraud  Searcy,  and  that  by  '***^  such 
means  the  judgment  against  Pannell  was  alone  obtained.  Bur- 
ton is  made  a  defendant. 

Burton,  in  his  answer,  denies  all  fraud  and  collusion,  and 
avers  that  the  whole  amount  recovered  against  Pannell  was 
justly .  due.  He  also  states  that  the  receipts  procured  by  the 
complainant  from  Bassier  applied  to  an  open  account,  and  not 
to  the  bond  for  tobacco. 

Pannell  answers  that  Searcy  did  represent  to  him,  at  the  time 
he  executed  the  bond,  that  some  payments  had  been  made  to 
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Bassier,  and  that  he  agreed  he  would  give  Searcy  a  credit  on  the 
bond  for  whatever  sum  he  could  procui'e  the  written  assumpsit 
of  Burton  to  refund ;  and  he  positively  denies  that  any  other 
agreement  was  made. 

He  then  denies  that  he  had  been  guilty  of  any  fraud,  and 
stated  he  had  used  every  exertion,  such  as  employing  counsel, 
etc.,  to  defend  the  suit  brought  by  Burton,  but  without  eifect. 

One  witness  was  introduced  on  the  part  of  the  complainant 
at  the  hearing  of  the  cause  for  the  purpose  of  proving  that  Pan- 
nell  had  been  guilty  of  a  fraud  in  suffering  judgment  to  go 
against  him,  when  he  was  sued  by  Burton,  and  that  if  he  had 
fairly  and  honestly  defended  the  action  a  judgment  would  not 
have  been  recovered  for  that  part  which  had  before  been  paid  to 
Bassier;  and  that  Pannell,  with  a  full  knowledge  upon  that 
subject,  had  refused  to  have  witnesses  summoned  who  would 
prove  the  payment. 

jB.  Searay,  for  the  complainant. 

Dickinson,  for  the  defendant  Pannell. 

M'Naiey,  J.,  admitted  the  rule,  as  contended  for  by  Pannell's 
counsel,  viz.,  that  an  answer  responding  to  the  bill,  and  deny- 
ing the  allegation,  must  be  taken  as  true,  unless  contradicted  by 
two  positive  witnesses,  or  one  positive  witness  and  strong  cor- 
roborating circumstances.  He  added:  The  reason  of  the  rule 
is  that  the  complainant,  by  appealing  to  the  conscience  of  his 
adversary,  thereby  admits  his  statement  is  entitled  to  some 
weight;  otherwise  it  would  be  as  well  to  receive  the  answer 
without  affidavit.  Therefore,  when  the  answer  is  sworn  to,  and 
is  only  contradicted  by  one  witness,  it  is  only  oath  against  oath, 
and  the  complainant  shall  not  have  a  decree.  But  in  this  case 
the  bill  is  also  sworn  to,  which  seems  to  vary  f**®'  the  rule.  It 
is  not  oath  against  oath  which  is  the  reason  for  the  adoption  of 
the  rule,  but  it  is  the  oath  of  the  complainant  and  one  disinter- 
ested witness  against  the  oath  of  the  defendant.  It  seems  to  me, 
therefore,  that  in  cases  of  injunctions,  like  the  present,  where  the 
complainant  has  to  swear  to  his  bill,  the  rule  does  not  apply. 
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PEESTON  V.   M'GAUaHEY. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.  — 1  Cooke,  113.] 

EEMAINDER-mAK  —  ESTATE  m  ISSUE  OF   SlATES  DtlEINO  PABTIOULAE   ESTATE.  — The 

issue  of  a  female  slave,  born  during  the  pendency  of  a  particular  estate,  are 
property  of  the  remainder-man. 

On  the  2d  day  of  January,  1793,  the  plaintiff,  "Walter 
Preston,  entered  into  an  article  of  agreemenc  with  William 
M'Gaughey  in  the  following  words : — 

"Articles  of  agreement,  made  and  entered  into,  this  second 
day  of  January,  1793,  witnesseth,  that  William  M'Gaughey 
hath  sold  unto  Walter  Preston  one  tract  or  parcel  of  land,  lying 
in  the  Turkey  Cove,  in  Powell's  Valley,  containing  fourteen 
hundred  acres,  for  the  sum  of  forty-five  pounds,  to  him  in  hand 
paid,  the  payment  of  which  I  hereby  acknowledge  to  have 
received  in  a  negro  girl  named  Milly,  about  twelve  years  old ; 
but  in  case  the  title  of  the  land  should  fall  through,  so  that  I 
cannot  maintain  said  right  to  him,  the  said  Preston,  his  heirs  or 
assigns,  then  the  said  M'Gaughey  shall  deliver  up  the  said 
negro;  or  in  case  she  should  be  removed  by  death  or  other 
accident,  then  the  said  M'Gaughey  is  to  pay  back  the  said  sum 
of  forty-five  pounds  to  the  said  Preston,  his  heirs  or  assigns,  for 
the  true  performance  of  which  we  bind,  etc.,  etc." 

The  negro  girl  was  delivered  up  to  M'Gaughey,  and  remained 
in  his  possession  for  several  years,  during  which  time  she  had 
three  children..  The  land  spoken  of  in  the  contract  was  ulti- 
mately lost,  but  after  the  children  aforesaid  were  born,  and  after 
one  of  them  had  been  sold  by  William  M'Gaughey  to  the 
defendant  George  W.  M'Gaughey. 

William  M'Gaughey  gave  up  the  negro  woman,  but  the 
defendant  refusing  to  deliver  the  child,  which  he  had  purchased, 
Preston  brought  an  action  of  detinue  against  him. 

f^-^*^  Several  questions  were  made  at  the  trial  by  the  counsel 
on  both  sides:  Whether  any,  and  if  any,  what  estate  had 
William  M'Gaughey  in  the  negro  woman  before  the  land  was 
lost?  Whether  it  was  only  a  conditional  sale?  To  whom  did 
the  increase  belong? 

The  cause  was  argued  by  Haywood  and  Whiteside,  for  the 
plaintiff,  and  by  Cooke  and  Beck,  for  the  defendant. 
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M'Nairy,  J. — It  has  been  too  long  settled  to  be  recalled, 
that  if  there  be  an  estate  for  life  in  a  negro  woman,  and  pending 
the  estate  she  has  children,  they  will  go  to  the  remainder-man. 
Jones  and  Toller  is  a  leading  case,  in  which  the  most  celebrated 
judges  of  North  Carolina  have  acquiesced.  Society  have  long 
acted  under  this  as  the  law.  All  estates  and  family  settlements 
have  been  made  under  the  impression  that  this  was  the  law; 
therefore,  if  this  article  of  agreement  can  even  be  construed  to 
vest  a  particular  estate,  or  an  estate  for  life,  I  would  not  break 
in  upon  a  rule  so  long  ago  settled. 

But  upon  the  construction  of  this  article  of  agreement  the 

court  is  of  opinion  that  it  was  not  the  intention  of  the  parties  to 

vest  any  particular  estate,  much  less  an  estate  for  life ;  it  was  a 

conditional  sale,  and  to  take  effect  only  upon  the  condition  that 

M'Gaughey's  title  to  the  land  should  prove  valid.     Therefore 

M'Gaughey  is  no  more  entitled  to  the  issue  of  the  negro  woman, 

born  while  he  had  her  in  possession,  than  if  he  had  hired  her  for 

one    year.    As    to    the    pretended    purchase  of    George  "W. 

M'Gaughey  (son  of  William  M'Gaughey),  the  court  is  of  opinion 

that  it  does  not  vary  the  case,  as  it  is  in  proof  that  he  had  full 

knowledge   of  the   nature  of  his  father's   claim  to  the   negro 

woman. 

Note.    Issue  of  Slates  Follow  Condition  of  the  Motheb.  —  See  MoCutclien 
V.  MarshaU,  8  Peters,  210,  citing  case  in  text. 


TATUM'S  EXECUTOES  v.   LOFTON  &  ANDERSON. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.  — 1  Cooke,  115.] 

Witness — When  Incapacitated  to  Testify  by  Intebest.  —  A  witness  will  be  com- 
pelled to  testify,  though  he  be  interested,  if  he  voluntarily  became  interested 
after  he  had  acquired  his  knowledge  on  the  subject.  But  if  this  interest  is 
created  by  act  of  law,  or  of  the  party  who  calls  him,  he  cannot  be  so  compelled 
to  testify. 

On  the  trial  of  this  cause  the  plaintiffs  produced  one  Donnel- 
son  for  the  purpose  of  proving  their  beginning  comer.  Donnel- 
son  objected  to  being  sworn  upon  the  ground  that  he  was 
interested,  having  purchased  a  part  of  the  land  in  controversy 
from  one  of  the  defendants.     It  appeared  that  Donnelson  was 
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the  locator  and  surveyor  of  the  land  claimed  by  the  plaintiffs  • 
and  that  long  after  these  circumstances  he  purchased  of  the 
defendant  Anderson,  but  before  the  commencement  of  this  suit. 
The  question  was,  whether,  under  these  circumstances,  he  could 
be  compelled  to  give  testimony. 

Haywood,  for  the  plaintiffs. 

It  is  a  good,  general  rule  of  law  that  no  man  is  bound  to  give 
testimony  against  himself;  but  it  is  equally  true  that  where  the 
interest  arises,  after  the  witness  derives  his  knowledge  upon  the 
subject,  by  some  act  of  the  witness  or  the  person  against  whom 
he  is  called,  he  will  be  compelled  to  give  testimony.  (1  Peake's 
Ev.  167 ;  1  Strange,  652 ;  3  Term  Eep.  27.)  It  were  monstrous 
indeed,  if  by  any  act  of  the  witness  or  the  party  against  whom 
he  is  called,  the  person  who  once  had  a  right  to  coerce  the  evi- 
dence would  be  deprived  of  the  benefit  of  it.  The  true  rule  is, 
that  if  the  interest  of  the  witness  is  occasioned  by  the  act  of  the 
person  introducing  him,  or  by  the  act  of  the  law,  the  witness 
shall  not  be  compelled  to  give  testimony.  If  the  interest  arises 
from  the  act  of  the  witness  he  shall  be  compelled  to  swear,  and 
surely  the  principle  will  operate  with  infinitely  more  force  when 
it  is  recollected  that  in  this  case  it  arises  from  the  joint  act  of 
the  witness  and  the  defendant.  Why  is  not  the  subscribing  wit- 
ness who  voluntarily  creates  f*'^"^  an  aft«r  interest  protected? 
Because,  as  he  once  was  in  such  a  situation  that  the  party  had  a 
right  to  coerce  his  evidence,  he  shall  not,  by  his  own  act,  be  per- 
mitted to  deprive  another  of  his  privileges.  (1  Strange,  652.) 
So  if  a  person  lays  a  wager  that  such  a  one  will  gain  his  cause, 
or  if  he  wagers  that  a  person  prosecuted  will  be  convicted,  he 
cannot  be  allowed  to  say  that  he  will  not  give  testimony  when 
called  upon  by  those  against  whom  he  is  interested;  because,  as 
his  knowledge  existed  before  his  interest,  it  was  his  own  fault  to 
bring  them  in  contact.  Therefore,  if  there  must  be  a  loser,  let 
it  be  him  who  has  voluntarily  become  interested  against  his 
knowledge.     (Skin.  586.) 

Wliiteside,  for  the  defendants. 

The  rule  contended  for  by  Mr.  Haywood  only  applies  to 
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instrumentary  witnesses.  As  a  general  principle,  none  is  better 
established  than  that  a  man  shall  not  be  compelled  to  give  evi- 
dence against  himself.  The  reason  for  this  is  that  the  law  will 
not  put  a  man  in  a  situation  where  he  will  have  so  great  an 
inducement  to  act  dishonestly.  It  is  certainly  contrary  to  every 
principle  of  moral  justice  that  any  rule  should  be  established  by 
which  a  temptation  would  be  hoi  den  out  for  the  commission  of 
perjury.  (Swift,  73,  77.)  There  is  no  question  but  that  the 
same  reasoning  does  not  apply  to  the  case  of  voluntary  evidence ; 
but  it  sliould  be  an  extreme  case  indeed  to  justify  coercion. 
(Kirby,  203.) 

The  case  in  Strange,  upon  which  Mr.  Peake  principally  estab- 
lishes his  rule,  was  the  case  of  an  instrumentary  witness.  The 
subscribing  witness  to  the  note  had  become  the  defendant's  bail, 
and  was  therefore  interested.  Under  these  circumstances  the 
court  said  he  might  be  compelled  to  give  testimony.  This  decis- 
ion was  not  made  because  his  interest  had  accrued  after  the 
plaintiff  had  right  to  call  upon  him  as  a  witness,  but  because  he 
was  a  witness  of  a  particular  description  who  had  been  called 
upon  by  both  parties  to  become  so.  The  compulsion  used 
resulted  from  the  necessity  of  the  measure,  and  the  particular 
circumstances  of  that  and  similar  cases. 

[iir]  g^^  J  imagine  no  case  can  be  shown  where  the  knowl- 
edge of  the  witness  has  arisen  in  the  ordinary  and  common 
course  of  affairs  that  he  has  been  compelled  to  give  evidence 
if  he  has  subsequently  become  interested.  It  would  be  mon- 
strous to  say  that,  because  I  happen  to  get  knowledge  of  a  cer- 
tain fact  I  shall  thereby  be  tied  up  and  deprived  in  effect  of 
making  an  advantageous  bargain.  The  law  never  did  contem- 
plate the  rule  contended  for  should  apply  to  any  such  case,  or  to 
any  other  except  the  case  of  instrumentary  witnesses.  I  admit, 
if  the  witness  acquires  this  after  interest  with  a  view  to  defeat 
the  claim  of  the  other,  or  by  the  practice  of  any  fraud,  he  might, 
perhaps,  be  compelled  to  give  evidence;  but  nothing  of  that 
kind  is  pretended  here,  and  indeed  the  contrary  is  expressly 
proven. 

It  would  seem,  then,  that  the  only  cases  where  a  witness  thus 
situated  can  be  compelled  to  swear  are  those  where  he  has  by 
some  act  of  his  own  agreed  to  become  a  witness.  There  is,  per- 
Betjn.  C.  C  — 12. 
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haps,  an  exception  to  this  rule,  where  the  witness  has  become 
interested  by  making  a  wager.  In  that  case  his  conduct  is 
improper,  and  he  shall  not  be  permitted  to  avail  himself  of  an 
interest  arising  in  a  moral  wrong. 

In  the  case  cited  from  3  Term  Rep.  27,  the  only  perceivable 
ground  upon  which  the  court  reversed  the  judgment  below  was 
because  it  did  not  appear,  but  that  the  witness  might  have 
answered  some  questions  without  affecting  his  interest,  and 
because  the  evidence  had  been  wholly  rejected,  the  decision  of 
the  inferior  court  was  ordered  to  be  set  aside. 

Haywood,  in  reply.  It  is  laid  down  by  Mr.  Peake,  in  his 
treatise  on  "Evidence"  (p.  157),  that,  for  the  purpose  of  pro- 
tecting a  witness  upon  the  ground  of  interest,  the  interest  must 
exist  at  the  time  the  fact  which  the  witness  is  called  to  prove 
happened,  or  be  thrown  upon  him  afterwards  by  the  operation 
of  law,  or  the  act  of  the  party  who  requires  his  testimony.  Now, 
sir,  can  there  be  any  doubt  but  that  this  exception  to  the  general 
rules  of  law  is  founded  upon  strict  moral  justice?  See,  but  for 
a  moment,  what  disastrous  consequences  would  naturally  flow 
from  the  establishment  f*^*^  of  the  rule  as  contended  for  ou  the 
other  side.  A.  anticipates  a  suit  against  him  by  B.  for  a  con- 
siderable sum  of  money,  which  can  be  proved  by  C.  If  the 
testimony  of  C.  is  out  of  the  way,  he  will  have  a  certain  pros- 
pect of  depriving  B.  of  an  honest  and  bona  fide  claim.  The 
next  question  is,  how  is  this  to  be  done?  He  understands  that 
if  C.  can  be  made  interested  he  cannot  be  compelled  to  give  tes- 
timony. With  this  knowledge  on  his  part  he  goes  to  C,  who 
is,  perhaps,  his  friend,  and  between  them  an  interest  is  created. 
Do  not  the  court  perceive  at  once  to  what  monstrous  conse- 
quences this  would  lead?  Would  any  man,  if  he  owed  a  large 
demand,  and  the  witness  or  witnesses  should  be  friendly  to  him, 
ever  be  made  to  pay  a  cent?  For  if  there  should  be  more  than 
one  witness  the  inducement  might  be  sufficiently  great  to  require 
the  same  course  to  be  pursued  toward  them  all.  It  was,  there- 
fore, to  prevent  such  an  evil  as  this  that  the  excellent  rule  I 
contend  for  was  established,  and  not  because  the  witness  was  an 
instrumentary  one.  I  will  not  outrage  the  understanding  of  the 
court  by  entering  into  a  detail  of  the  consequences  of  Mr,  White- 
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side's  ideas  as  applicable  to  real  estates  in  this  country.  In 
many  cases  where  property  to  an  enormous  amount  if  involved, 
there  is  but  one  witness  to  prove  the  beginning.  Such  a  doc- 
trine would  open  a  direct  and  inviting  door  to  fraud,  and  would, 
in  a  short  time,  overwhelm  the  country  in  ruin. 

Lord  Holt  said  that  where  a  person  hath  made  himself  a 
party  in  interest,  after  the  plaintiff  or  defendant  has  an  interest 
in  his  testimony,  he  shall  not  by  this  deprive  the  plaintiff  or 
defendant  of  the  benefit  of  his  testimony.  (Skin.  686.)  And 
Lord  Kenyon,  in  the  case  of  Beni  v.  Baker,  3  Term  Eep.  27, 
expressly  sanctions  the  opinion  of  Holt,  which  is  also  done  by 
the  whole  court.  And  Grose,  J.,  in  the  same  case,  remarks 
that  a  person  in  whose  evidence  another  has  gained  an  interest 
shall  not  by  his  own  act  deprive  the  other  of  the  benefit  of  his 
testimony.     (1  Peake's  Ev.  App.  25,  §  6.) 

M'Nairy,  J.  — I  am  perfectly  satisfied  that  the  '***^  witness 
should  be  compelled  to  give  testimony.  There  can  be  no  reason- 
able doubt  but  that  the  rule,  which  is  the  foundation  of  that 
compulsion,  is  supported  by  the  principles  of  justice.  But  inde- 
pendent of  this  consideration,  a  train  of  well-settled  adjudications 
has  put  the  question  to  rest.  The  books  do  not  recognize  any 
such  distinction  as  is  contended  for  by  the  gentleman  who 
appears  for  the  defendants.  The  witness  is  not  coerced  to  give 
his  testimony  because  he  happens  to  have  agreed  to  become  a 
witness,  but  because,  as  there  once  was  a  period  when  the 
plaintiff  had  a  right  to  the  benefit  of  his  testimony,  the  witness 
shall  not  be  permitted,  by  his  own  act,  or  the  act  of  the  party 
against  whom  he  is  called,  to  deprive  him  of  that  right.  The 
rule  is,  however,  different  where  the  interest  is  occasioned  by  the 
act  of  law,  or  the  party  who  requires  the  benefit  of  the  testimony. 
But  where  it  arises,  as  before  remarked,  by  the  act  of  the  wit- 
ness, it  is  a  wrong  in  the  witness,  of  which,  from  a  well-known 
rule  of  law,  he  shall  not  take  advantage.     Let  him  be  sworn. 
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PATTON  &  ERWIN'S  LESSEE  v.   EEILY. 

[Cr.  S.  Circuit  Court,  District  of  TennesBee,  1812.  — 1  Cooke,  119.] 

CONYEYANCE  — EEGISTEATIOiSr  Or,  NeCESSAKT  TO  PASS  LEGAL  ESTATE. — The  legal 
estate  will  not  pass  to  tlie  grantee  by  a  deed  of  conveyance,  unless  such  deed  be 
registered,  registration  having  been  substituted  by  the  legislature  for  lirery  of 
seizin. 

The  plaintifis,  in  support  of  their  title,  produced  in  evidence 
a  grant  from  the  State  of  North  Carolina  to  John  G.  Blount  and 
Thomas  Blount,  for  five  thousand  acres  of  land,  as  mentioned  in 
the  declaration;  and  they  offered  in  evidence  a  deed  from  the 
grantees  to  David  Allison,  under  whom  they  claim. 

This  deed  had  upon  the  back  of  it  the  following  indorsements : 
"  This  deed  of  bargain  and  sale  from  J.  G.  Blount  and  Thomas 
Blount  to  David  Allison  was  this  day  proved  to  be  the  act  and 
deed  of  the  grantors  by  John  Blackledge,  a  subscribing  witness 
thereto.  J.  Haywood,  J.  S.  C.  L.  E."  "Let  it  be  [i«*J  regis- 
tered. J.  Haywood,  J.  S.  C.  L.  E."  Upon  the  back  of  the 
deed  also  appeared  a  probate  of  the  oaths  of  several  witnesses, 
stating  that  the  two  subscribing  witnesses  were  dead ;  that  the 
persons  called  upon  also  were  well  acquainted  with  the  hand- 
writing of  the  subscribing  witnesses,  and  the  handwriting  of 
John  G.  Blount  and  Thomas  Blount;  and  that  the  attestation 
was  in  the  handwriting  of  the  witnesses.  They  also  proved  the 
handwriting  of  the  grantors  in  the  same  way. 

Upon  these  probates  respectively  the  deed  had  been  registered. 

The  plaintiffs  also  offered,  and  produced  witnesses  in  open 
court  who  proved  the  handwriting  of  the  subscribing  witnesses, 
and  that  they  were  dead;  and  also  the  handwriting  of  the 
grantors,  and  that  one  of  them,  viz.,  Thomas  Blount,  was  dead, 
and  the  other  lived  in  North  Carolina. 

DicJdnson  and  Cooke,  for  the  defendant,  objected  to  reading 
the  deed  in  evidence.  As  to  the  probate  before  J.  Haywood, 
there  can  be  no  pretense  for  its  legality.  A  law  passed  in  1794, 
authorizing  deeds  to  be  registered  in  this  country,  if  proved 
before  a  judge  of  a  Superior  Court  in  another  State.  It  is  not 
pretended  but  that  the  person  who  took  this  probate  is  not,  nor 
ever  was,  a  judicial  ofScer  of  this  State;  and  if  he  were,  the  pro- 
bate would  still  be  illegal,  because  no  law  ever  authorized 
proof  of  the  execution  of  a  deed  in  that  manner. 
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To  make  this  probate  and  the  consequent  registration  good  it 
must  in  some  way  appear  that  the  person  receiving  it  really  acted 
in  the  capacity  which  the  law  requires.  To  the  end  of  the  name 
J.  Haywood  is  added  the  hieroglyphics  J.  S.  C.  L.  E.,  which 
the  gentlemen  will  say  mean  Justice  of  the  Superior  Court  of 
Law  and  Equity.  It  does  happen  that  these  characters  will  cor- 
respond with  the  initials  of  that  title ;  but  they  as  well  stand  for 
almost  anything  else.  It  may  be  the  cipher  used  in  North  Car- 
olina, designating  the  title  of  their  judges ;  but  this  court  cannot 
officially  take  notice  of  it.  Besides,  if  we  can  give  a  legal  inter- 
pretation to  these  letters,  t'^**^  and  thereby  be  enabled  to  explain 
them  so  as  to  suit  the  ideas  of  the  plaintiff's  counsel,  still  there 
is  an  essential  wanting,  because  it  does  not  from  the  certificate 
appear  of  what  State  Mr.  Haywood  was  a  judge.  There  is  not 
even  au  initial  which  stands  for  North  Carolina.  Although, 
then,  he  may  be  a  judge  of  a  superior  court  of  law  and  equity 
for  anything  that  appears  to  the  court,  it  may  be  in  some  one  of 
"the  territories,  or  even  out  of  the  United  States.  In  short,  it 
does  not  appear  that  he  really  occupied  the  station  Avhich  the  act 
of  assembly  required  as  a  prerequisite  to  his  receiving  the 
probate. 

Now,  as  to  the  second  objection,  viz.,  the  proof  by  parity  of 
hands. 

It  will  not  be  contended  on  the  other  side  that  the  deed  now 
produced  in  evidence  would  pass  any  legal  estate  at  common 
law. 

By  the  common  law  livery  of  seizin  was  necessary  to  be  made 
upon  every  grant  of  an  estate,  whether  of  inheritance  or  for  life 
only.  (2  Blackst.  Com.  318.)  To  remedy  the  inconvenience 
which  might  result  from  this  ceremony  in  England  was  passed 
the  statute  of  Henry  VIII.,  recognizing  deeds  of  bargain  and 
sale ;  and  in  this  country  the  act  of  the  North  Carolina  legisla- 
ture, making,  in  substance,  a  similar  provision,  passed  in  1715. 
It  is  entitled  "an  act  to  appoint  public  registers,  and  to  direct 
the  method  that  shall  be  observed  in  conveying  lands,"  etc.,  and 
provides  "that  no  conveyance,  or  bill  of  sale  for  lands  (other 
than  mortgage),  in  what  manner  of  form  soever  drawn,  shall  be 
good  and  available  in  law,  unless  the  same  shall  be  acknowl- 
edged by  the  vendor,  or  proved  by  one  or  more  evidences  upon 
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oath,  either  before  the  chief  justice  for  the  time  being,  or  in  the 
court  of  the  precinct  where  the  land  lieth,  and  registered  by  the 
public  register  of  the  precinct  where  the  land  lieth,  within  twelve 
months  from  the  execution  thereof;  and  that  all  deeds  so  done 
and  executed  shall  be  valid,  and  pass  estates  in  land,  or  right  to 
other  estate,  without  livery  of  seizin,  attournment,  or  other  cere- 
mony whatsoever." 

It  will  be  argued  by  Mr.  Whiteside,  that  as  the  t***^  legisla- 
ture, in  the  Act  of  1715  required  the  deed  previous  to  registra- 
tion to  be  proved  by  evidence,  it  is  not  necessary  to  resort  to  the 
subscribing  witnesses  in  those  cases  where  proof  of  handwriting 
would  be  sufficient  at  common  law.  What  would  have  been  the 
construction  of  that  act  upon  a  deed  offered  to  be  proved  in  one 
year  after  the  execution  (which  is  not  the  case  here),  and  before 
any  other  statute  had  passed  on  the  subject,  it  will  not  now  be 
necessary  to  inquire,  as  we  expect  to  show  that  from  a  uniform 
train  of  legislative  declarations  it  has  been  always  required  that 
the  deed  should  either  be  acknowledged  by  the  grantor,  his 
agent  or  attorney,  or  proved  by  the  subscribing  witnesses. 

The  next  law  which  passed  upon  this  subject  was  enacted  in 
1760,  and  expressly  provides  that  before  the  deed  can  be 
admitted  to  registration  it  shall  be  acknowledged  by  the  grantor, 
his  agent  or  attorney,  or  proved  by  the  oath  of  the  subscribing 
witnesses,  and  gives  two  years'  time  for  registration.  In  the  Act 
of  1776  will  be  found  a  provision  in  the  same  words;  so  also  in 
the  Act  of  1773,  1777,  1782,  and  1784,  and  in  every  other  law 
which  has  passed  on  the  subject,  except  the  law  of  1811,  which 
can  be  of  no  service  to  the  plaintiffs,  as  the  probate  now  objected 
to  was  made  several  years  before. 

As  a  further  evidence  of  the  legislative  meaning  upon  this 
point,  if  anything  is  required  more  than  an  express  declaration, 
we  will  refer  the  court  to  an  act  passed  in  1787,  providing  that 
'the  deeds  from  thp  office  of  Lord  Grenville  might  be  proved  bv 
parity  of  hands.  Now,  if  this  was  understood  to  be  the  law 
befoVe  in  relation  to  all  deeds,  it  was,  to  say  the  least  of  it, 
extremely  absurd  to  say  it  should  apply  to  a  particular  kind  of 
deeds ;  for  it  would  have  applied  to  them  without  any  such  law. 
It  is,  therefore,  a  fair  mode  of  argument  to  say  that,  when  the 
legislature  recognized  proof  of  a  certain  description  as  being  suf- 
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ficient  to  establish  the  execution  of  a  pai'ticular  kind  of  deeds, 
they  meant  thereby  to  exclude  the  idea  of  that  proof  being  suf- 
ficient to  prove  the  execution  of  other  deeds. 

[i«a]  ^g  jj  further  illustration  of  the  uniform  view  which  the 
legislature  have  taken  of  this  point  we  will  refer  the  court  to 
two  statutes — the  one  enacted  by  North  Carolina  in  1756 
(chap.  6,  §  4,  Hayw.  Rev.  66),  and  the  other  by  the  legis- 
lature of  Tennessee,  in  the  year  1806  (chap.  49,  §  1,  Hayw. 
Rev.  413).  Each  of  these  statutes  was  intended  to  remedy  a 
particular  inconvenience.  The  grantee  had  no  summary  method 
of  compelling  the  attendance  of  witnesses  to  a  deed,  for  the  pur- 
pose of  prbving  the  execution  preparatory  to  registration.  This 
was  an  evil  which  the  legislature  felt  anxious  to  cure,  and  there- 
fore they  passed  these  statutes,  respectively,  authorizing  the 
grantee  to  apply  to  the  court  of  the  county  where  land  might 
lie,  and  procure  a  summons  for  the  subscribing  witnesses,  com- 
pelling them  to  attend,  and  testify  what  they  knew  about  the 
execution  of  the  deed.  The  evil  was  that  the  grantee  had  no 
summary  way  of  compelling  the  proof  of  the  execution  of  his 
deed.  (Perhaps  the  only  previous  mode  was  by  a  bill  to 
perpetuate  testimony.)  The  legislature,  to  remedy  this  incon- 
venience, passed  the  laws  in  question,  authorizing  a  process 
to  compel  the  attendance  of  the  subscribing  witnesses.  If  it  had 
been  the  law  that  the  execution  of  the  deed  could  be  proved  by 
witnesses  other  than  those  who  were  subscribed  as  such,  this 
remedy  would  be  but  half  complete.  In  truth,  it  was  never 
believed  by  the  legislature  that  the  deed  could  be  proved  by  any 
but  the  subscribing  witnesses,  and  therefore,  when  they  make  a 
remedial  provision  on  that  subject,  they  only  speak  of  witnesses 
of  that  legal  character. 

The  only  other  statute  which  we  shall  notice  was  passed  in 
1811,  subsequent  to  the  respective  probates.  It  provides  that 
where  the  witnesses  are  dead,  or  live  out  of  the  State,  and  the 
grantor  is  also  dead,  that  the  deed  may  be  registered  by  proving 
the  handwriting  of  the  witnesses  and  grantor ;  and  then  when  it 
is  so  proved  and  registered  it  shall  be  read  in  evidence. 

The  plaintiffs  do  not  pretend  that  they  come  within  the  pro- 
vision of  this  act,  nor  can  they  do  so,  because  their  probate  and 
registration  is  long  prior  to  the  f***^  passage  of  the  law,  and 
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because  the  law  is  only  prospective,  and  is  to  continue  in  force 
for  two  years  thereafter.  It  seems  most  manifest  that  no  such 
privilege  existed  previous  to  the  enactment  of  this  statute,  and 
that  the  object  of  the  legislature  was  to  provide  a  new  remedy, 
which  was  to  be  tried  for  a  limited  time. 

But  admitting  that  a  deed  for  land  may  be  proved  as  an 
instrument  at  common  law,  so  as  to  pass  the  legal  estate  to  the 
grantee,  and  still  we  must  prevail.  The'  evidence  offered  is  ex 
parte.  In  those  cases  at  common  law  where  proof  of  the  execu- 
tion was  admitted  by  persons  other  than  the  subscribing  witness, 
it  was  in  open  court,  and  not  by  an  ex  parte  examination. 

As  to  the  third  objection,  viz.,  proof  of  execution  upon  trial, 
we  will  briefly  state  what  we  conceive  to  be  the  law. 

When  this  testimony  is  offered  it  is  upon  the  principle  that 
there  has  been  no  registration.  We  contend  that  until  registra- 
tion no  estate  passes. 

The  Act  of  1715  is  the  only  law  of  this  country  which  au- 
thorizes lands  to  pass  by  deed.  It  is  in  substance  a  copy  of  the 
statute  (27  Henry,  8),  in  relation  to  deeds  of  bargain  and  sale. 
The  English  statute  requires  that  the  deed  shall  be  enrolled; 
and  our  statute  requires  that  it  should  be  registered;  and  these 
things  must  be  respectively  done  before  any  estate  passes.  It 
may  be  that  when  registered  it  relates  back  to  the  time  of  execu- 
tion; but  still  until  it  is  registered  the  legal  estate  is  not  in  the 
grantee. 

It  has  constantly  been  determined  in  England  that  no  estate 
passes  until  after  enrollment.  (1  Bac.  Abr.  277,  278 ;  Cro.  Jac. 
52 ;  Hind^  Case  4  Co. ;  2  Com.  Dig.  65,  66.) 

Upon  this  point  we  know  of  no  determination  in  this  country. 
A  case  occurred  in  North  Carolina  in  which  the  court  said  that 
when  the  deed  was  enrolled,  it  passed  the  estate  ah  initio,  and 
would  so  operate  as  to  consider  the  grantee  as  legally  seized  from 
the  execution.  (2  Hayw.  Rep.  287,  288.)  Such  a  determina- 
tion could  alone  be  founded  upon  the  idea  that  no  estate  passed 
without  registration.  Indeed,  the  act  ti»«]  of  assembly  expressly 
requires  it  preparatory  to  the  passing  a  legal  estate ;  and  it  is 
not  for  the  court  to  say  it  may  be  passed  in  any  other  way.  In 
truth,  it  will  not  do  for  the  gentleman  to  say  that  the  act  is  to 
be  disregarded,  for  it  is  the  very  foundation  of  his  claim;  it  has 
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no  eiFect  whatever  without  it.  In  those  cases  where  an  instru- 
ment has  been  supported  by  discarding  a  statute  made  upon  the 
subject,  the  courts  have  done  so  upon  the  ground  that  the  instru- 
ment is  good  at  common  law.  There  is  no  pretense  for  such  a 
thing  in  this  case.  There  never  was  a  case  where  a  right 
accrued  under  a  statute  that  such  right  was  adjudged  valid  if 
the  express  requisitions  of  the  statute  had  not  been  complied 
with.  Those  requisitions  have  not  been  complied  with  in  this 
case ;  the  deed  has  not  been  registered ;  and  therefore  we  humbly 
hope  that  it  Avill  be  rejected. 

M'Naiey,  J. — The  objections  which  apply  to  the  first  two 
modes  of  proof  offered  by  the  plaintiffs  have  been  decided  as 
valid  by  this  court  upon  a  former  occasion.  At  that  time  I  was 
of  opinion  that  the  execution  of  the  deed  might  be  proved  upon 
the  trial,  and  given  in  evidence  before  it  had  been  registered. 
After  a  very  full  investigation  I  am  constrained  to  alter  that  part 
of  my  former  decision.  Registration  was  intended  by  the  legis- 
lature to  stand  in  the  place  of  livery  of  seizin.  By  the  common 
law  no  estate  could  pass  without  livery  of  seizin ;  and  the  same 
may  be  said  as  to  its  substitute.  Lands  as  conveyed  by  this 
deed, would  not  pass  the  estate  at  common  law;  and  if  it  will 
pasSjit  must  be  by  act  of  assembly.  The  Act  of  1715  requires 
the  deed  to  be  registered  before  a  legal  estate  is  vested  in  the 
grantee.  To  create  a  title  under  this  act  of  assembly  the  party 
claiming  the  benefit  of  it  must  have  complied  with  '*®*^  its 
requisitions,  one  of  which  is  that  the  deed  shall  be  registered. 
The  deed  cannot  be  read  in  evidence. 

And  the  plaintiffs  were  nonsuited. 

Note.    Unkegisteiied  Deed  cannot  be  read  in  eTidence  of  conveyance.     (See 
OUxiit  V.  Bynwn,  17  Wall.  58,  citing  above  case.) 


PATTON   &   EEWIN'S   LESSEE  v.  BROWN. 

lU.  S.  Circuit  Court,  District  of  Tennessee,  1812.  — 1  Cooke,  126.] 

Co>-VETANCE  —  Hegisthation  OF,  Necessaey  TO  Pass  Leoal  ESTATE. — Eegistratiou 
of  a  deed  of  conveyance  is  necessary  to  pass  the  legal  estate  to  the  grantee. 

Deed — ExECunou  of,  How  Peoved. — The  execution  of  a  deed  can  only  be  proved 
by  the  subscribing  witnesses.  To  prove  the  execution  by  authentication  before  a 
judge,  his  certificate  must  show  where  and  in  what  capacity  ho  acted. 
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In  this  cause  the  same  questions  arose  precisely  which  did  in 
the  preceding  case.  The  court  was  full,  which  was  the  reason 
why  the  counsel  for  the  plaintiffs  stirred  them  again. 

All  the  points  were  very  fully  spoken  to  by  Dichinson  and 
Cooke,  for  the  defendant;  and  by  Whiteside  and  £eoJc,  for  the 
plaintiffs. 

Todd,  J.  —  I  at  first  thought  that  the  deed  might  be  read  in 
evidence  without  registration.  I  formed  that  opinion  from  a 
view  of  the  Virginia  statute  on  the  same  subject  and  the  decis- 
ions upon  it.  Upon  an  investigation,  however,  I  discover  that 
there  is  no  provision  similar  to  the  fourth  section  in  the  statute 
of  Virginia  in  relation  to  the  validity  of  the  deed  between  the 
parties,  and  as  to  creditors  and  subsequent  purchasers  incor- 
porated in  the  statute  of  North  Carolina,  passed  in  1715.  By 
this  statute  registration  is  made  expressly  necessary  preparatory 
to  the  passing  of  the  legal  estate  to  the  grantee.  Every  deed, 
therefore,  should  be  registered,  because  without  this  previous  act 
the  legal  estate  does  not  pass  by  the  deed.  The  words  of  the 
act  are  plain  upon  this  subject,  and  the  necessity  of  a  conformity 
to  them  cannot  be  dispensed  with. 

The  certificate  of  Judge  Haywood  is  insufficient.  It  does  not 
show  the  capacity  or  State  in  which  he  acted.  Perhaps  if  it 
had  appeared  from  the  certificate  that  it  was  done  in  North  Car- 
olina the  probate  might  be  viewed  as  legally  taken  and  authen- 
ticated, f**''^^  But  upon  this  point  I  give  no  opinion,  as  such  a 
case  is  not  now  before  the  court.  It  is  sufficient  now  to  say 
that  it  does  not  show  where  it  was  done. 

As  registration  is  necessary  to  vest  the  legal  title  in  the 
grantee,  much  need  not  be  said  as  to  the  other  probate.  It  is 
barely  the  oath  of  a  person  who  proves  the  handwriting  of  the 
subscribing  witnesses  and  of  the  grantors,  the  witnesses  and  one 
of  the  grantors  being  dead.  The  act  of  assembly  under  which 
this  deed  could  have  been  proved  recognized  no  other  mode  of 
proof  but  the  subscribing  witnesses.  These  requisitions  cannot 
be  dispensed  with. 

M'Nairy,  J.,  concurred,  and  the  deed  was  rejected. 

The  plaintiffs  were  nonsuited. 
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VINING'S   LESSEE  v.  WOOTEN. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.— 1  Coolie,  127.] 

Witness— Inoompetenoy  rEOM  Interest,  How  Peoved. — Interest  of  a  witness 
for  the  purpose  of  proving  liis  incompetency  to  testify  cannot  be  shown  by 
hearsay  evidence  or  declarations  out  of  court. 

The  plaintiff  produced  as  a  witness  one  William  Chism.  The 
counsel  for  the  defendant  objected  that  he  was  incompetent,  and 
produced  a  witness  who  proved  that  he  had  heard  Chism  say  if 
the  plaintiffs  gained  the  land  he  would  get  six  hundred  and 
forty  acres  of  it. 

It  was  objected  by  Dickinson,  Haywood,  and  Cooke,  for  the 
plaintiffs,  that  the  interest  could  not  be  established  from  any- 
thing he  had  been  heard  to  say  on  the  subject. 

Whiteside,  for  defendants. 

Todd,  J.  —  His  interest  cannot  be  proved  in  this  way.  It 
would  be  nothing  more  than  hearsay  evidence,  which  shall 
not  affect  the  plaintiff.  You  may  prove  him  incompetent  from 
acts,  or  from  facts  that  are  capable  of  being  seen  and  judged  of; 
but  you  cannot  show  his  interest  by  anything  he  has  said.  It 
might  be  that  he  would  say  a  thing  ^''■^^^  of  that  kind  barely  to 
prevent  a  party  from  having  the  benefit  of  his  testimony. 

M'Nairy,  J.,  said  he  was  not  perfectly  satisfied  with  the 
opinion  of  hLs  brother  Todd.  The  objection  to  the  introduction 
of  the  witness  upon  a  division  of  the  court  would  fail ;  it  was, 
therefore,  unnecessary  for  him  to  give  any  opinion  upon  the 
subject,  but  he  said  it  would  seem  strange,  at  first  view,  that  if 
a  witness  should  say  that  he  was  to  have  five  hundred  dollars 
of  the  income  to  be  recovered  by  the  plaintiff,  this  should  not 
render  him  incompetent.  The  acts  and  facts  spoken  of  may 
exist  only  in  the  knowledge  of  the  witnesses  and  the  party. 

Note.    Deciabations-of  a  Witness  as  to  his  interest  are  not  admissible  to  prove 
;us  incompetency  to  testify.     (See  Erickaon  v.  Bell,  53  Iowa,  631,  citing  case  in  text.) 
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HENDERSON'S  LESSEE  v.  LONG. 

[U.  S.  Circuit  Court,  Diatriot  of  Tennessee,  1812.— 1  Cooke,  128.] 

Desoeiption  in  Gkant— Adjacent  Constbued.  —  Adjacent  does  not  mean  adjoin- 
ing, it  Bignifies  convenient,  near  to,  or  in  the  neighborhood. 

Geant— Calls  ih  Entky. — A  call  in  an  entry  may  be  made  good  by  description, 
though  the  object  called  for  is  not  notorious, 

SuBTEY,  How  Made  Whebb  Calls  aee  Indefinite Where  the  calls  in  an  entry 

arc  indefinite  the  surrey  should  be  made  either  in  a  square  or  an  oblong. 

The  plaintiff  claimed  under  the  elder  grant.  The  defendant, 
for  the  purpose  of  showing  his  claim  of  title  produced  in  evi- 
dence a  grant  younger  than  that  of  the  plaintiff,  and  the  follow- 
ing entry,  which  was  the  foundation  of  it: — 

"  Samuel  Long  enters  five  thousand  acres  on  the  south  side  of 
Duck  River,  in  Green  County,  beginning  at  General  Green's 
southwest  corner,  and  running  south  and  east  for  quantity. 
27th  October,  1783." 

The  plaintiff  then  produced  the  following  entry,  upon  which 
his  grant  was  founded,  older  in  date  than  the  entry  of  the 
defendant: — 

"Alexander  Martin  enters  two  thousand  acres,  lying  on  the 
first  large  creek  running  into  Duck  River  on  the  south  side, 
below  General  Green's  survey,  including  a  lick  on  the  creek 
known  by  the  name  of  Prewitt's  Lick,  near  the  center  of  a  sur- 
vey.    18th  October,  1783." 

This  entry  was  made  under  a  particular  law  of  North  Caro- 
lina, which  directed  that  Martin's  land  t'^*'*'  should  lie  adjacent 
to  the  military  boundary  line.  It  was  surveyed  ten  or  fifteen 
miles  from  the  boundary. 

Several  witnesses  proved  the  notoriety  of  the  large  creek 
spoken  of  in  the  plaintiff's  entry ;  and  some  testimony  was  intro- 
duced in  relation  to  the  notoriety  of  Prewitt's  Lick.  General 
Green's  survey  was  proved  to  have  been  notorious  before  the 
date  of  the  plaintiff's  entry. 

Whiteside,  for  plaintiff. 
Haywood,  for  defendant. 

By  the  Court.  —  The  North  Carolina  legislature  authorized 
Alexander  Martin,  under  whom  the  lessor  of  the  plaintiff  derives 
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title,  to  enter  two  thousand  acres  of  land  adjacent  to  the  military 
boundary.  It  does  not  seem  to  the  court  that  the  legislature 
intended,  by  this  expression,  to  compel  Martin  to  adjoin  the 
line.  Adjacent,  strictly  speaking,  does  not  mean  adjoining ;  it 
means  that  it  shall  be  in  the  neighborhood,  or  convenient,  or 
near  to  the  place  mentioned  in  the  act.  The  act  did  not  make  a 
location  of  the  land ;  it  only  in  substance  required  that  when  it 
was  made  it  should  lie  near  to  the  military  line. 

If  the  jury  should  be  of  opinion  that  Prewitt's  Lick  was 
notorious  at  the  time  the  entry  of  the  plaintiff  was  made,  the 
entry  is  good.  And  besides,  it  may  be  remarked  that  a  call  in 
an  entry  may  be  made  good  by  description  as  well  as  notoriety. 
If  objects  are  called  for  by  description,  and  that  description  is 
insufScient,  the  entry  then  can  only  be  made  good  by  establishing 
the  notoriety  of  the  object.  But  if  the  description  is  good,  and 
is  such  as  will  reasonably  lead  a  subsequent  locator  to  the  object, 
the  entry  is  good,  although  the  object  may  not  be  notorious. 
Upon  this  idea  suppose  we  discard  altogether  that  part  of  the 
entry  which  mentions  the  name  of  the  lick;  will  not  the  entry 
still  be  good?  There  is  but  one  lick  proved  to  be  upon  the 
creek.  General  Green's  survey  was  well  known,  and  the  creek 
was  well  known.  These  are  called  for  in  the  entry  as  a  descrip- 
tion, which  may  lead  to  ascertaining  the  place  where  Martin 
made  his  entry.  It  seems  to  the  court  that  a  subsequent  enterer 
could,  with  reasonable  diligence,  having  this  description  before 
him,  have  found  the  lick ;  and  when  he  found  the  lick  he  would 
have  known  i^***'  that  it  was  the  place  where  the  entry  had  been 
made. 

It  has  been  objected  that  the  plaintiff's  survey  is  made  in  an 
oblong,  whereas  it  ought  to  have  been  made  in  a  square.  We 
believe  that  the  law  authorized  surveys  to  be  made  either  in  a 
square  or  oblong  wheg  the  calls  were  indefinite.  If  there  should 
be  a  call,  seeming  to  exclude  the  idea  of  an  oblong  figure,  then 
it  ought  to  be  surveyed  in  a  square.  In  this  case  the  survey  is 
in  an  oblong,  including  the  lick  in  the  center,  and  we  believe 
there  can  be  no  legal  objection  to  it. 
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BASS'   LESSEE  v.  DINWIDDIE. 

[V.  8.  Circuit  Court,  District  of  TenneBsce,  1812.  — 1  Cooke,  130.] 

OoouPANOT — Qdestion  OF  FACT— STATUTE  CoNSTBUED.  —  Ocoupancy  is  a  question 

of  fact  for  the  jury.    No  person  can  claim  the  privileges  of  au  occupant  under 

the  statute  unless  he  has  actually  settled  on  land  claimed. 
OooupANT   Law — Taliditi  op. — The  occupant  law  of   this  State,  so  far  as  it 

violates  the  compact  with  other  States  by  giving  preference  to  its  citizens  over 

those  of  the  other  States,  is  void. 
Title — Oldest  Gbant  as  Evldence  op. —The  oldest  grant  is  conclusive  evidence 

of  title  at  law,  except  iu  the  single  case  of  an  elder  legal  entry. 

The  plaintiff  is  a  citizen  of  North  Carolina,  and  claimed  the 
land  in  controversy  by  a  grant,  older  in  date  than  that  under 
which  the  defendant  claims.  To  obviate  that  the  defendant 
produced  in  evidence  an  entry  made  on  the  3d  day  of  August, 
1807,  of  an  occupant  claim,  under  the  law  of  1806,  which  was 
prior  to  the  date  of  the  plaintiff's  grant.  The  plaintiff  then 
produced  an  entry  upon  a  military  warrant  made  the  5th  day 
of  August,  1807. 

The  oiSces  for  receiving  and  making  entries  were  opened  on 
the  3d  day  of  August,  1807 ;  but  it  appeared  that  no  entry  had 
been  made  until  the  5th  day  of  August,  except  as  to  occupant 
claims.  The  holders  of  warrants  were  obliged  to  have  them 
listed,  and  then  drew  for  priority  of  entry  which  was  not  done 
as  to  occupant  claims. 

The  compact  between  North  Carolina  and  Tennessee  contains 
the  following  provision :  — 

"  That  in  the  entering  and  obtaining  titles  to  lands,  no  pref- 
erence shall  be  given  to  the  citizens  of  the  State  of  Tennessee 
over  citizens  of  any  other  State,  claiming  1*"^^  under  North  Car- 
olina; nor  shall  any  occupancy  or  possession  give  preference  in 
entering  or  obtaining  titles  so  as  to  injure  or  take  away  the 
right  of  any  person  now  claiming  by  entry,  grant,  or  otherwise, 
under  North  Carolina." 

This  compact  was  ratified  in  the  year  1804. 

The  section  of  the  occupant  law  of  1806,  under  which  the 
defendant  made  his  entry,  is  as  follows:  — 

"  That  any  person  or  persons  who  may  have  seated  him,  her, 
or  themselves  on  any  vacant  and  unappropriated  land  within 
the  jurisdiction  of  this  State,  and  who  were  in  actual  possession 
of  the  same  at  and  before  the  1st  day  of  May  in  the  present 
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year,  such  person  or  persons  shall  be  entitled  to  a  preference  of 
entering  the  same  for  three  months  after  the  first  Monday  in 
June  next,  upon  any  good  and  valid  warrant." 

Testimony  was  introduced  to  show  an  actual  settlement  at  and 
before  the  1st  day  of  May,  1806;  but  this  point  was  contro- 
verted by  other  evidence. 

The  cause  was  very  fully  spoken  to  by  DicM^ison,  for  the 
plaintiff,  and  by  Haywood,  for  the  defendant. 

By  the  Couet. — The  question  of  occupancy  is  a  question  of 
fact  to  be  determined  by  the  jury.  One  thing,  however,  is  cer- 
tain, that  unless  the  occupant  was  seated  on,  and  in  actual  pos- 
session of,  the  premises  at  and  before  the  first  day  of  May,  1806, 
he  was  not  as  such  entitled  to  make  his  entry.  The  privilege 
given  was  intended  in  favor  of  the  actual  settler,  and  before  any 
person  can  claim  the  extension  of  it  to  him  he  must  show  that 
he  comes  within  the  law. 

But  it  has  been  argued  by  the  counsel  for  the  defendant  that 
his  entry  is  good,  independent  of  the  occupant  law.  To  this  it 
may  be  replied  that  he  can  no  otherwise  claim.  At  the  opening 
of  the  ofiice  the  holder  of  a  warrant,  desirous  of  making  an 
entry,  was  to  have  it  listed,  and  then  draw  for  priority  of  entry. 
This  was  not  necessary  upon  the  warrants  which  were  to  be 
entered  as  occupant  claims,  nor  was  it  done  in  the  case  of  the 
defendant's  warrant.  This  was  a  preference  allowed  to  the 
occupant  claimants  '■'**^  over  the  common  holder  of  a  warrant. 
It  also  appears  that  the  first  entry  made  upon  the  listed  war- 
rants was  on  the  5th  of  August,  two  days  after  the  defendant's 
entry.  And  besides,  the  entry  upon  the  face  of  it  expresses  it  to 
be  an  occupant  claim.  From  hence  it  follows  that  the  claim  of 
the  defendant  must  be  viewed  as  an  occupant  claim. 

It  has  been  contended  that  the  claim  of  the  defendant  is  void, 
being  derived  from  an  act  of  assembly  expressly  violating  the 
compact.  The  court  are  also  of  this  opinion.  The  compact 
expressly  declares  that  the  State  of  Tennessee  shall  give  no 
preference  to  her  own  citizens  over  the  citizens  of  any  other 
State  deriving  title  under  North  Carolina.  The  object  of  this 
was  to  place  all  claimants  upon  the  same  footing,  and  not  to 
permit  a  fair  and  bona  fide  holder  of  a  warrant  to  be  postponed 
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in  favor  of  a  citizen  of  Tennessee.  The  State  of  Tennessee  has 
no  power  to  perfect  grants  for  land  unless  what  is  derived  from 
the  compact.  If  this  be  the  case,  how  stand  these  claims? 
Both  plaintiff  and  defendant  hold  warrants  which  they  wish  to 
enter.  One  of  them  is  a  citizen  of  North  Carolina,  and  the 
other  a  citizen  of  Tennessee.  The  legislature  of  Tennessee  pass 
a  law  declaring  that  an  occupant  who  actually  settles  upon  the 
land  shall  have  a  preference  in  entering  the  same  at  any  time 
within  three  months  from  the  first  Monday  in  June,  1807.  By 
virtue  of  this  law  the  occupant  enters  the  land  at  a  time  when 
the  other  holder  of  the  warrant  cannot  make  an  entry  because 
of  the  preference  given  to  the  occupant  who  is  necessarily  a  citi- 
zen of  Tennessee.  Is  this  not  giving  a  preference  to  the  citizens 
of  Tennessee  over  the  citizens  of  any  other  State?  There  can  be 
no  doubt  of  it ;  and  therefore  the  law  in  such  respect  is  void. 

It  may  be  ajso  remarked  that  this  cannot  be  called  an  act  of 
the  legislature  in  its  sovereign  capacity.  The  power  to  make 
any  law  on  the  subject  is  derived  from  a  marked  and  designated 
authority.  This  authority  cannot  be  exceeded,  or  the  act  will 
be  void. 

An  attempt  is  made  to  liken  this  case  to  that  of  Ghilerist  v. 
Nixon.  Without  attempting  to  f-^**'  show  all  the  distinctions 
that  exist,  we  will  remark  that  in  that  case  both  the  entry  and 
grant  of  Ghilcrist  was  of  an  elder  date  than  that  of  Nixon.  The 
real  ground  the  court  went  upon  in  determining  in  favor  of  Ghil- 
crist was  that  we  would  not  permit  the  consideration  of  the 
grant  to  be  inquired  into  in  a  court  of  law.  We  were  of 
opinion  that  the  oldest  grant  was  conclusive  evidence  of  the  title 
at  law,  except  in  the  single  case  of  an  elder  legal  entry.  That 
was  not  the  case  there,  because  Ghilcrist's  grant  was  older  than 
Nixon's  entry.  We  were  of  opinion,  under  these  circumstances, 
that  the  consideration  of  that  grant  could  not  be  inquired  into. 
That  case,  therefore,  is  not  similar  to  the  present. 

Note.    Belation   Between  Eldeb   Legal  Entey   akd   Later   Gbant.  —  See 
Donegan  v.  Taylor,  6  Humph.  503,  citing  case  in  text 
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PATTON  &  ERWIN'S   LESSEE  v.   COOPEE. 

|U.  S.  Circuit  Court,  District  of  Tennessee,  1812.  — 1  Cooke,  133.] 

Ejectment — Bbootebt  in  Action  of.  —In  an  action  of  ejectment  plaintiff  may 
recover  less  than  he  declares  for,  but  he  cannot  recorer  more  than  prayed  for. 

Deed — Effect  of  Eeoisteatioij  of.  —  The  registration  of  a  deed  vests  the  legal 
estate  in  the  grantee,  as  of  the  date  of  the  deed,  and  relates  back  to  that  time. 

The  plaintiflfe  produced  in  evidence  in  support  of  their  title 
a  deed  from  John  G.  Blount  and  Thomas  Blount  to  David 
Allison,  which  had  been  proved  and  registered  as  to  John  G. 
Blount,  but  not  proved  as  to  Thomas  Blount.  The  proof  and 
registration  were  after  the  commencement  of  the  suit,  and  the 
demises  laid  in  the  declaration. 

It  was  objected  by  Dickinson  and  Ooohe  for  the  defendant  that 
this  deed  could  not  be  viewed  as  the  deed  of  both  the  grantors 
when  only  proved  as  to  one ;  and  that  therefore  as  the  plaintiffs 
had  brought  suit  for  the  whole  of  the  land  they  ought  not  to 
recover;  as,  if  they  did  recover,  it  could  only  be  an  undivided 
moiety. 

It  was  also  objected  that  the  suit  had  been  brought  and  the 
demises  laid  in  the  declaration  long  previous  to  the  registration 
of  the  deed;  and  that  inasmuch  as  no  interest  passed  to  the 
grantee  until  registration,  the  plaintiffs  had  commenced  their 
suit  before  they  had  any  legal  title. 

Whiteside,  for  the  plaintiffs. 

[134]  gy  ^.j^g  CouET. — It  is  true  this  deed  can  only  be  read 
as  the  deed  of  John  G.  Blount,  and  that  in  consequence  thereof 
the  whole  cannot  be  recovered  in  this  action ;  but  it  is  equally 
true  that  an  undivided  moiety  may.  If  the  plaintiff  declares  in 
ejectment  for  the  whole  he  may  recover  a  part ;  or  if  he  declares 
for  a  part  he  may  recover  less.  The  rule  is  that  he  may  recover 
less  though  he  cannot  recover  more  than  he  declares  for.  (2 
Hayw.  150,  222;  1  Burr.  326;  Eunn.  Eject.  104;  1  Johns. 
Cas.  101.) 

But  it  is  further  objected  that  the  deed  has  been  registered  since 

the  demises  laid  in  the  declaration.     To  this  we  will  reply,  that 

although  a  deed  does  not  pass  the  estate  to  the  grantee  until 

registration,  yet,  when  it  is  registered,  it  relates  back  to  the  time 

Bbun.  c.  c  — 13. 
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of  the  execution ;  and  the  grantee  in  such  a  case  is  considered  as 
having  been  seized  from  the  beginning.  (2  Hayw.  287,  288 ;  1 
Bac.  Abr.  277,  278;  Cro.  Car.  217;  Cro.  Jac.  52;  2  Com.  Dig. 
65,  66.) 

The  ease  in  2  Show.  207,  is  perhaps  founded  upon  the  par- 
ticular bankrupt  laws  of  England ;  but  be  that  as  it  may,  it  is  a 
single  case,  and  is  not  supported  by  any  other  decision.  It  is 
directly  in  opposition  to  the  whole  current  of  principles  upon 
this  subject. 

We  are  therefore  of  the  opinion  that  the  deed  may  be  read  as 
the  deed  of  one  of  the  grantors,  and  that  the  plaintiff  can  recover 
an  undivided  moiety. 


DOUGHERTY'S  HEIRS  v.   EDMISTON. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.  — 1  Cooke,  13i.] 

GkAnt  to  Deoeased  Pebsou — Eights  of  Heirs  Uhdee. — By  tlie  common  law 
nothing  passes  to  the  heirs  under  a  grant  to  a  deceasisd  person ;  but  under  the 
statute  an  entry  and  grant  in  the  name  of  a  deceased  person,  founded  on  a 
removed  warrant,  will  pass  the  land  to  the  heirs,  if  the  entry  be  in  the  lifetime 
of  the  grantee. 

The  plaintiffs'  ancestor,  George  Dougherty,  made  an  entry  in 
1784,  upon  which  a  warrant  issued.  A  law  was  passed  by  the 
State  of  North  Carolina  providing  that  if  any  person  should 
lose  the  land  which  they  should  enter,  the  person  so  losing  it 
might  remove  f**^^  his  warrant  to  any  other  vacant  and  unap- 
propriated land.  The  land  first  entered  by  Dougherty  in  1784, 
from  some  cause  or  other,  could  not  be  held;  in  consequence  of 
which,  upon  the  aforesaid  warrant,  another  entry  was  made, 
after  the  land  office  opened,  in  1807,  upon  which,  in  the  same 
year,  a  grant  issued.  This  last  entry,  and  the  grant  thereon, 
was  made  in  the  name  of  George  Dougherty,  who  was  proved 
to  have  died  many  years  before. 

The  legislature  of  North  Carolina  made  a  provision  that  if 
any  person  made  an  entry  and  then  died,  his  heirs  should 
inherit  the  land,  although  the  grant  might  issue  in  the  name  of 
decedent. 
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The  question  was,  whether  any  interest  could  pass  to  the  heirs 
of  George  Dougherty  under  these  circumstances? 

It  was  argued  at  length  by  Haywood  and  Whiteside,  for  the 
plaintiffs ;  and  by  Dickinson  and  Cooke,  for  the  defendant. 

Todd,  J.  —  It  cannot  be  questioned  but  that  at  common  law 
a  grant  to  a  deceased  person  passed  no  estate  to  his  heirs ;  or  in 
other  words,  nothing  passed  by  the  grant.  But  the  legislature 
of  North  Carolina,  supposing  this  principle  to  operate  inconven- 
iently, in  the  year  1779  passed  a  remedial  law  on  the  subject, 
and  declared  that  where  a  man  made  an  entry,  and  then  died 
before  a  grant  issued,  the  estate  should  pass  to  his  heirs, 
although  the  grant  issued  in  his  name  after  his  death. 

The  warrant  which  authorized  the  entry  in  1807  was  founded 
upon  a  previous  entry  made  in  1784,  during  the  lifetime  of 
George  Dougherty.  If  that  entry  had  been  directly  carried  into 
a  grant  in  the  name  of  Dougherty,  although  after  his  death,  yet 
the  estate  would  have  passed  to  his  heirs  under  the  Act  of  1779, 
before  alluded  to.  This  would  have  been  the  fact  if  the  first 
entry  had  been  special ;  but  it  was  not  special,  and  therefore  it 
was  re-entered  in  1807.  Shall  not  this  last  entry  relate  back  to 
the  first?  Not  in  such  a  manner,  I  admit,  as  to  make  the  claim, 
in  point  of  priority,  good  from  1784,  but  for  the  purpose  of 
bringing  it  within  the  Act  of  1779. 

[isejrpj^g  Act  of  1779  should  be  construed  liberally.  It  is  a 
remedial  law,  and  should  be  construed  so  as  to  advance  the 
remedy  and  suppress  the  mischief.  I  am  of  opinion  that  this 
case  comes  fairly  within  the  spirit  and  meaning  of  it.  I  do  not 
consider  the  entry  made  in  1807  entirely  as  an  original  entry, 
but  rather  as  a  re-entry.  And  there  is  the  less  difficulty  in  giv- 
ing this  construction,  as  no  inconvenience  results  from  it,  and 
because  it  works  no  injury  to  any  person. 

M'Naiey,  J.,  accorded  with  the  opinion  of  Judge  Todd  as 
to  the  Act  of  1779  being  remedial.  He,  however,  very  much 
doubted  whether  the  grant  could  pass  any  estate  to  the  heirs  of 
Dougherty.  He  said  he  would  acquiesce  in  the  opinion,  though 
he  was  far  from  being  satisfied. 
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MATHEWS  V.  DOUGLASS. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.  — 1  Cooke,  136.] 

iNJuucnoN,  When  Gbamted. — An  injunction  will  not  be  granted  during  the  ppn- 
dency  of  an  action  unless  the  parties  asking  relief  in  equity  Avill  confess  judgment 
at  law. 

Douglass  brought  an  action  at  law  against  Mathews,  and  filed 
his  declaration,  to  which  Mathews  demurred.  During  the 
pendency  ctf  the  action  at  law,  and  indeed  before  the  demurrer 
had  been  determined,  Whiteside-,  on  behalf  of  Mathews,  and 
upon  a  bill  filed  for  that  purpose,  moved  the  court  for  an 
injunction. 

Dieldnson,  on  behalf  of  the  plaintiff  at  law,  objected  to  an 
injunction  being  granted  unless  the  complainant  would  confess 
a  judgment. 

By  the  CouET. — An  injunction  generally  operates  as  a  release 
of  errors;  but  if  it  be  granted  as  this  case  now  stands  it  will 
not  so  operate  here.  Suppose  the  injunction  is  granted  to  stay 
the  proceedings  at  law,  and  ultimately  there  would  be  a  decree 
against  the  complainant?  He  may  still  go  on,  and  if  the  dec- 
laration is  defective  prevent  the  recovery  of  f*"'^  the  claim,  or 
at  least  delay  it,  without  any  pretence  founded  in  justice.  And 
besides,  should  the  demurrer  be  decided  ag-ainst  him,  he  might 
prosecute  a  writ  of  error.  We,  therefore,  will  not  grant  the 
injunction  unless  the  complainant  will  confess  a  judgment  at 
law.     And  it  was  done  accordingly. 


SIMMS'   LESSEE  v.  DICKSON. 

[IT.  S.  Circuit  Court,  District  of  Tennessee,  1812.— 1  Cooke,  137.] 

Ghant— NoTOBiETY  OF  Ob-tects  CALLED  FOB  IN  Ehtry.  —  Notoriety  will  cure  a 
defective  description  in  an  entry,  and  in  case  of  conflicting  rights  will  be  sufB- 
cient,  if  such  notoriety  is  established  before  the  date  of  the  conflicting  entry. 

In  this  case  both  plaintiff  and  defendant  claimed  under  grants 
from  the  State  of  North  Carolina.  The  grant  under  which  the 
lessors  of  the  plaintiff  claimed  title  was  dated  in  1792,  and  was 


SiMMs'  Lessee  v.  Dickson.  197 

of  an  older  date  than  the  grant  of  the  defendant.  The  defend- 
ant produced  in  evidence  an  entry  made  on  the  23d  day  of 
October,  1783,  in  the  following  words :  "  Jonathan  Greaves  enters 
three  thousand  acres  of  land  lying  on  the  north  side  of  Duck 
River,  on  the  first  creek  above  Spring  Creek,  beginning  on  said 
river  three  quarters  of  a  mile  below  the  mouth  of  said  creek, 
running  north  and  east  for  quantity." 

Upon  which  entry  a  grant  issued  in  1795,  containing  the  fol- 
lowing description  of  the  land :  "  Beginning  on  the  north  side 
of  Duck  River,  on  the  said  river,  about  three  quarters  of  a  mile 
below  the  mouth  of  the  first  creek  above  Spring  Creek,  at  a 
beech,  runnuig  thence  north,"  etc.  The  grant  then  describes 
the  boundaries. 

Spring  Creek  was  proved  to  be  notorious  as  early  as  Feb- 
ruary, 1784;  and  the  witnesses  who  proved  this  notoriety  also 
stated  that  a  Mr.  Drake,  since  dead,  told  them  it  had  been 
named  by  himself  and  another  man  in  the  summer  of  1783.  It 
did  not  appear  that  any  person  except  those  two  men  had  ever 
been  on  Spring  Creek  at  or  before  the  entry  of  f^**^  Greaves  was 
made.     The  creek  has  been  called  Spring  Creek  ever  since. 

There  was  no  proof  that  the  corners  and  lines  called  for  in 
the  defendant's  grant  could  be  found  or  were  in  existence. 

The  defendant  also  produced  a  plat  of  survey  upon  which  the 
grant  issued,  describing  the  land  in  the  same  words  used  in  the 
grant. 

The  cause  was  argued  by  Hayes  and  I}lokinson,  for  the  plaint- 
iff, and  Cooke  and  Whiteside,  for  the  defendant. 

Todd,  J. — The  first  question  which  presents  itself  is  as  to 
the  notoriety  of  Spring  Creek.  "Whether  it  possessed  sufficient 
notoriety  is  a  question  of  fact  to  be  determined  by  the  jury ;  but 
it  may  not  be  amiss  to  make  some  observations  upon  the  subject 
of  notoriety. 

Let  it  first  be  observed  that  the  oldest  grant  cannot  be  set 
aside  but  by  a  special  entry  previously  made.  What  is  a  special 
entry?  Nothing  more  than  an  entry  which  truly  describes  the 
objects  for  which  it  calls.  Upon  examining  the  North  Carolina 
land  law  it  will  be  found  that  nothing  is  said  about  notoriety. 
It  has  been  introduced  by  the  courts  for  the  purpose  of  aiding 
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an  entry  otherwise  defective.  The  object  of  the  legislature  was 
that  every  entry  should  be  so  made  as  to  afford  to  a  subsequent 
locator  a  reasonable  opportunity  of  finding  the  land  first  located. 
This,  no  doubt,  was  the  point  of  view  in  which  the  legislature 
of  North  Carolina  considered  the  subject. 

But  it  happened  in  a  great  many  instances  that  the  locator  in 
describing  the  land  used  a  defective  description.  This,  of 
course,  made  the  entry  void,  unless  something  else  appeared  to 
remedy  the  defect.  Under  the  influence  of  these  considerations 
the  courts  of  justice  have  very  properly  determined  that,  in  the 
case  of  a  defective  description,  the  entry  will  still  be  good  if  the 
objects  called  for  in  the  entry  were  notorious,  that  is,  generally 
known  by  persons  conversant  in  that  section  of  the  country. 
Thus  we  see  that  the  whole  doctrine  of  notoriety  has  been 
[139]  introduced  for  the  purpose  of  aiding  an  entry,  and  we 
ought  to  be  cautious  how  we  permit  it  to  work  a  destruction. 

When  we  speak  of  notoriety  we  do  not  thereby  mean  that  the 
object  is  known  to  all  the  world.  It  is  intended  only  to  con- 
vey the  idea  that  the  object  was  known  by  the  name  specified  in 
the  entry,  to  persons  generally  who  lived  or  were  conversant  in 
the  section  of  the  country  where  the  object  existed.  Where 
notoriety  becomes  necessary  to  be  proved,  the  material  matter  to 
establish  is,  was  this  object  generally  known  by  the  name  men- 
tioned in  the  entry,  to  persons  conversant  in  the  part  of  the 
country  where  the  land  is  supposed  to  lie?  If  this  question  is 
affirmatively  ascertained  the  notoriety  of  the  object  is  established. 

It  seems  not  to  be  questioned  but  that  Spring  Creek  was  suf- 
ficiently notorious  before  the  commencement  of  the  plaintiff's 
claim ;  and  it  has  been  argued  that  although  the  creek  was  not 
generally  known  at  the  time  the  defendant's  entry  was  made, 
still  the  entry  is  good,  if  it  acquired  notoriety  before  the  adver- 
sary claim  originated.  Upon  this  point  I  wish  to  be  understood 
as  giving  no  opinion.  I  determined  against  this  argument  in 
Kentucky,  in  the  case  of  Idggett  v.  Marshall;  but  the  ground  of 
that  determination  was  that  such  was  the  settled  doctrine  in  the 
State  courts.  If  it  had  been  a  case  res  integra  I  am  not  pre- 
pared to  say  that  a  similar  decision  would  have  been  made.  In 
this  State,  so  far  as  I  know,  the  question  is  not  understood  as 
settled  either  Avay;  so  that  it  may  be  taken  up  and  decided  upon 
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principle.  But  I  repeat  tliat  I  do  not  wish  to  be  understood  as 
giving  an  opinion  upon  the  point  positively,  though  I  confess 
that  I  am  strongly  inclined  to  the  idea  that  if  the  object  called 
for  becomes  notorious  before  the  conflicting  entry  is  made  the 
purposes  of  the  law  are  satisfied.     (Hardin,  71.) 

As  to  the  word  "  about,"  used  in  the  grant,  I  am  of  opinion 
that  it  does  not  make  the  land  uncertain.  It  has  always  been 
determined  that  the  word  "about"  signifies  in  an  entry  or  grant 
"at,"  unless  something  can  be  shown  to  evidence  a  contrary 
intention.  If  a  grant  '***'  calls  to  begin  "  about  a  mile  from 
Nashville,"  giving  the  course,  but  giving  no  other  description 
of  the  beginning,  the  beginning  should  be  precisely  at  the  eud 
of  the  mile.  Or  suppose,  as  in  this  case,  the  grant  calls  to  begin 
"on  Duck  River  about  three  quarters  of  a  mile  below  the  mouth 
of  the  first  creek  above  Spring  Creek,  at  a  beech."  Now  if  the 
beech  can  be  found  that  must  be  the  place  of  beginning ;  but  if 
the  beech  cannot  be  found,  then  the  beginning  must  be  at  the 
end  of  three  quarters  of  a  mile,  meandering  the  river  from  the 
mouth  of  the  creek.  If  two  objects  are  called  for  in  the  grant 
as  the  means  of  identifying  the  land,  one  of  them  mutable,  and 
the  other  immutable,  viz.,  a  tree  and  the  mouth  of  a  creek,  and 
the  tree  can  be  found  and  identified,  but  the  mouth  of  the  creek 
cannot,  yet  the  grant  would  be  held  sufficient,  for  the  land  is 
legally  identified.  Surely  the  principle  upon  which  such  adjudi- 
cations have  been  made  will  operate  at  least  as  fully  in  a  case 
where  the  mouth  of  the  creek  is  established  and  identified, 
although  the  tree  cannot  be  found. 

It  is  therefore  my  opinion  that  the  beginning  mentioned  in 
the  grant  is  well  enough  described. 

It  may  be  also  remarked  that  in  the  construction  of  the  word 
"  about "  the  decisions  have  not  been  single.  The  same  rule  has 
been  applied  to  the  expression  "near";  and  so  a  call  to  run 
eastwardly  has  been  adjudged  to  mean  due  east,  unless  there  be 
some  object  which  can  be  found  to  control  the  course.  Similar 
decisions  have  been  made  in  relation  to  all  such  doubtful 
expressions. 

As  to  the  call  for  the  tree  I  will  barely  add  that  perhaps 
one  never  was  marked.  If  such  be  the  fact  the  omission  was 
the  fault  of  the  surveyor,  and  should  not  prejudice  the  grantee. 
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It  is  suiRcient  if  he  can  show  enough  of  the  objects  called  for  in 
the  grant  to  identify  the  land. 

M'Naiey,  J.,  concurred  with  Judge  Todd  in  the  opinion 
which  he  delivered.  Upon  the  subject  of  subsequent  notoriety- 
he  added :  The  whole  object  of  either  description  or  notoriety  is 
to  enable  a  subsequent  locator  who  uses  reasonable  industry  to 
find  t**^^  the  land  first  located,  and  thereby  prevent  an  interfer- 
ence. My  opinion,  decidedly,  is  that  if  the  objects  called  for  are 
notorious  at  the  time  the  entry  is  made,  or  become  so  before  any 
person  else  makes  an  entry,  the  object  of  the  law  is  complied 
with.  It  is  refining  too  much  to  say  that  the  entry  shall  be 
void,  although  it  acquires  the  qualities  of  a  good  entry  before 
the  creation  of  other  rights.  What  right  has  the  second  enterer 
to  complain?  He  cannot  say  that  he  has  been  deceived;  he 
cannot  say  to  the  first  locator,  "  Your  entry  is  void,  because  the 
objects  called  for  in  it  were  not  notorious;  by  which  means 
I  was  deceived,  and  induced  to  make  an  entry  which  inter- 
feres with  your  claim."  He  cannot  say  this  if  the  objects 
were  notorious  before  he  made  his  entry ;  because,  in  that  case 
he  could  not  be  deceived  or  misled.  Suppose  an  entry  to  have 
been  made  a  great  many  years  ago,  calling  for  the  French  Lick, 
but  before  it  was  known  to  a  sufficient  number  of  people  to  give 
it  notoriety.  It  is  known  that  at  this  day  no  place  in  West 
Tennessee  is  more  notorious.  If  an  entry  were  now  to  be  made 
so  as  to  interfere  with  the  first  entry,  will  any  person  pretend  to 
say  that  it  would  hold  the  land  ?  The  object  of  notoriety  is  to 
give  notice ;  and  if  this  notoriety  is  acquired  before  the  making 
of  the  second  or  subsequent  entry,  every  purpose  for  which 
notoriety  has  been  deemed  necessary  is  answered. 

In  short,  I  am  clearly  of  opinion  that  if  an  entry  possesses 
the  quality  of  a  good  entry  before  the  creation  of  other  rights,  it 
is  valid,  although  the  objects  called  for  were  not  notorious  at 
the  time  the  entry  was  made. 

Verdict  for  the  defendant. 

Note.    Lakd. — ErrECT  of  Notoeiett  of  Objects  Called  Fon  in  Ektby.  —  See 
McMillan  v.  Claxton,  i  Hayw.  279,  citing  above  case. 
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BEARD'S   LESSEE  v.   TALBOT. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.— 1  Cooke,  142.] 

Evidence — ■  Hearsay  Adioissible  to  Prove  Boundaries.  —  Hearsay  evidence  ia 
admissible  for  the  purpose  of  proving  boundaries,  ancient  land  marks,  pedigree, 
and  prescription. 

In  the  course  of  the  trial  of  this  cause  it  became  necessary  for 
the  defendant  to  show  where  Julias  Sanders  and  others  crossed 
Elk  River  in  1781,  it  being  the  place  of  beginning  called  for 
both  in  the  entry  and  grant  of  the  defendant. 

The  defendant  introduced  a  witness,  Joseph  Greer,  to  prove 
what  Alexander  Greer  told  him  had  been  said  by  Julias  Sanders 
upon  that  subject.  Both  Sanders  and  Alexander  Greer  were  dead. 
It  also  appeared  that,  at  the  time  the  statement  was  made  by 
Sanders  to  Alexander  Greer,  another  person  was  present,  to  wit, 
a  man  by  the  name  of  Waldin.  It  did  not  appear  that  Waldin 
was  dead,  or  that  the  defendant  could  not  get  his  testimony, 

Haywood  and  Whiteside,  for  plaintiff. 

Hayes  and  Cooke,  for  defendant. 

By  the  Court. — It  was  determined  in  the  case  of  Athol  v. 
Ashburnham  that,  for  the  purpose  of  proving  a  pedigree,  a  wit- 
ness might  detail  what  another  had  told  him  he  heard  a  third 
person  say  on  the  subject,  both  these  persons  being  dead.  (Bui. 
N.  P.  295.)  If  that  determination  be  law,  and  the  court  have  no 
reason  to  doubt  it,  the  evidence  now  offered  is  admissible.  We 
admit  that  every  remove  which  is  made  from  Julias  Sanders 
renders  the  testimony  weaker,  but  it  is  still  competent.  The 
object  is  to  prove  where  Sanders  crossed  Elk  River.  No  doubt 
exists  but  that  this  may  be  done  from  evidence  of  what  persons 
now  dead  have  been  heard  to  say.  The  same  rule  applies  to  all 
cases  of  pedigree,  prescription,  or  ancient,  land  marks.  If  Alex- 
ander Greer  were  living  and  present  it  would  be  competent  for 
him  to  prove  what  Sanders  had  said ;  and  he  being  dead,  Joseph 
Greer  may  be  permitted  to  prove  what  Alexander  told  him  had 
been  said  by  Sanders.  It  is  equally  '***^  competent,  though 
weaker,  testimony.  The  reason  why,  in  cases  of  pedigree,  pre- 
scription, and  ancient  boundary,  the  party  may  prove  what  per- 
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sous,  then  dead,  have  been  heard  to  say  when  living  is,  that  in 
such  cases  the  party  claiming  the  benefit  of  the  evidence  shall 
not  be  deprived  of  it  by  the  death  of  the  witness  if  he  can  in 
anywise  show  what  knowledge  the  witness  had  on  the  subject. 
What  he  has  been  heard  to  say  is  pretty  strong  evidence  of  what 
he  knew. 

But  it  has  been  objected  that  the  defendant  ought  to  produce 
Waldin,  as  he  is  now  living.  Perhaps  Waldin's  statement 
would  be  more  satisfactory,  but  that  does  not  render  the  evi- 
dence offered  inadmissible.  It  might  be  contended,  with  .the 
same  propriety,  that  evidence  direct  of  what  Sanders  has  said 
would  not  be  admissible  testimony,  because  other  persons  were 
along  with  him  when  he  crossed  Elk  River^  who  are  now  living, 
and  capable  of  being  produced. 

Let  the  witness  be  examined. 

Note.  Ancient  BorNDAiiiEa  may  be  Pkoved  by  Reputation,  and  hearsay  evi- 
dence is  admissible  for  that  purpose.  {See  Lamar  y.  Minter,  13  Ala.  39;  BUeyv. 
Griffin,  16  Ga.  149;  McGloud  v.  Wynatt,  2  Cold,  165;  citing  above  case.) 


THE  UNITED  STATES  v.   ANDERSOK 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.— 1  Cooke,  143.] 

Habeas  Cokpus — Enlistment  of  Minobs  in  the  Aemt. — The  enlistment  in  the 
army  of  a  minor  without  the  consent  of  his  parent  is  a  ground  for  discharge,  on 
habeas  corpus,  at  the  instance  of  the  parent. 

This  was  a  writ  of  habeas  corpus,  directed  to  Colonel  Ander- 
son, requiring  him  to  bring  up  the  body  of  Zebedee  Bigby, 
alleged  to  be  in  his  regiment  and  under  his  command.  The 
application  for  the  habeas  corpus  was  made  by  George  Bigby, 
the  father,  in  a  petition  setting  forth  that  the  said  Zebedee  was 
under  the  age  of  twenty-one  years,  and  had  been  enlisted  without 
the  consent  of  the  father,  master,  or  guardian.  The  facts  set 
forth  in  the  petition  were  well  supported  by  affidavits. 

Upon  the  investigation  of  this  case  two  questions  f***^  arose : 
first,  Whether  this  court  had  a  right  to  discharge  the  soldier 
until  an  application  had  been  fruitlessly  made  to  the  secretary 
of  war?  and  secondly,  Whether  he  could  be  discharged,  as  the 
application  was  not  made  by  him,  but  by  his  father?     The  son 
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was  about  eighteen  years  of  age,  and  there  was  no  proof  that  he 
wished  to  leave  the  service  of  the  United  States. 

Hayes  and  Mordgomery,  for  the  applicant. 

Whiteside  and  Cooke,  for  the  defendant. 

M'Naiey,  J.,  (absent  Todd,  J.) — The  first  objection  taken 
by  the  defendant's  counsel  in  this  case  is  that  where  a  man  of 
any  age  has  signed  the  enlistment,  taken  the  oath,  and  been 
mustered  in,  no  judge  has  a  right  to  interfere  by  habeas  corpus 
to  discharge  him  until  the  war  department  has  improperly 
refused.  The  Constitution  of  the  United  States,  art.  1,  §  9, 
declares  "that  the  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended  unless  when  in  cases  of  rebellion  or  invasion 
the  public  safety  may  require  it."  Congress  could  not  pass  a 
law  vesting  the  war  department  with  a  power  which  would  in 
effect  suspend  the  writ  of  habeas  corpus.  The  judges,  by  law, 
are  vested  with  the  power  to  issue  writs  of  habeas  corpus  in  all 
cases  where  citizens  are  illegally  confined.  Men  constrained  to 
enlist  by  force,  or  enlisted  under  the  age  of  twenty-one,  without 
the  consent  of  their  parents,  masters,  or  guardians,  are  illegally 
confined.  They  are  not  regularly  soldiers,  not  having  been 
properly  and  legally  enlisted,  and  are  therefore  entitled  to  their 
discharge  upon  a  writ  of  habeas  corpus.  In  this  case  the  proof 
is  clear  that  the  son  is  under  the  age  of  twenty-one  years. 

It  is  next  insisted  that  the  habeas  corpus  issued  improperly, 
the  application  having  been  made  by  the  father  and  not  the  son, 
and  that,  therefore,  the  writ  should  be  quashed.  To  support 
this  idea  the  defendant's  counsel  have  cited  6  Term  Rep.  497 ; 
7  Term  Rep.  745;  Cowp.  672.  In  the  first  case  cited  the 
apprentice  was  twenty-two  years  of  age.  The  court,  in  giving 
their  opinion,  founded  it  not  only  on  the  apprentice  being 
[145]  of  sufficient  age  to  judge  for  himself,  but  also  because  he 
wa.s  over  the  age  of  eighteen,  under  which,  by  the  statute  of 
Anne,  apprentices  could  not  be  impressed.  The  plain  infer- 
ence, that  if  he  had  been  under  the  age  of  eighteen  the  impress- 
aaent  would  have  been  illegal,  and  the  apprentice  would  have 
been  restored  to  his  master  upon  a  writ  of  habeas  corpus. 

The  case  in  7  Term  Rep.  745,  is  expressly  decided  on  the 
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authority  of  the  first  case.  It  is  not  stated  what  was  the  age  of 
the  apprentice,  but  as  the  court  refer  to  the  former  case,  it  is 
fair  to  suppose  he  was  over  the  age  of  eighteen. 

The  case  in  Cowp.  672,  is  a  writ  of  habeas  corpus  directed  to 
the  commanding  officer  of  a  man-of-war,  on  board  of  which  the 
two  persons  intended  to  be  brought  up  were  acting  in  the  capac- 
ity of  common  sailors,  but  not  as  prisoners.  The  court  said 
that  if  the  men  were  served  with  subpoenas  they  might  have 
been  willing  to  attend,  and  that  they  could  not  be  brought  up  as 
prisoners  without  their  consent.  The  court  cannot  conceive  that 
the  case  has  any  analogy  to  the  one  now  before  it,  except  in  the 
general  words  used  by  the  court  "that  they  can  never  be 
brought  up  as  prisoners  against  their  consent."  The  court 
surely  never  intended  this  expression  to  extend  to  the  cases  of 
,  idiots,/emme  coverts,  minors  under  the  age  of  discretion,  or  even  to 
minors  under  the  age  of  twenty-one  who  are  confined  expressly 
against  law. 

On  the  other  side,  the  counsel  in  support  of  the  habeas  corpus 
have  cited  1  Burr.  339;  1  Strange,  579;  2  Strange,  982;  2 
Burr.  1334;  1  Strange,  641;  1  Burr.  542,  606;  2  Burr.  115; 
1  Burr,  687;  3  Burr.  1434;  3  Bac.  Abr.  5,  6,  15. 

Without  referring  particularly  to  those  cases  it  may  be 
remarked  that  they  go  to  show  a  writ  of  habeas  corpus  may  issue 
at  the  instance  of  persons  other  than  the  one  confined.  A  hus- 
band is  entitled  to  this  writ  in  favor  of  his  wife,  a  guardian  in 
favor  of  his  ward,  and,  of  course,  a  father  for  his  infant  son. 
It  seems  to  be  granted  that  the  writ  may  issue  at  the  instance  of 
the  father  in  favor  of  an  infant  of  tender  years,  viz.,  under  the 
age  of  fourteen ;  but  that,  after  that  age,  t***^  the  child  is  deemed 
by  law  to  have  discretion  enough  to  apply  for  a  habeas  corpus  if 
one  is  necessary.  This  presents  to  the  court  the  principal  diffi- 
culty, if  any  exists.  But  in  none  of  the  cases  produced  does  it 
appear  that  the  person  detained  was  enlisted  against  an  express 
statute  requiring  the  consent,  in  writing,  of  the  parent,  master, 
or  guardian,  previous  to  the  enlistment;  and  from  the  strictest 
examination  I  have  been  able  to  give  these  cases  I  feel  confident 
that,  had  the  impressments  been  made  directly  against  a  positive 
law  which  required  the  co-operation  of  the  parent,  master,  or 
guardian  to  make  the  impressment  legal,  the  writ  of  habeas 
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corpus  might  have  issued  at  the  instance  of  persons  acting  in 
either  of  those  capacities  as  the  case  might  happen  to  be. 

In  the  case  before  me  the  illegality  entirely  consists  in  the 
want  of  consent  of  the  parent  in  writing,  and  it  is  obvious  that 
Congress  did  not  intend  the  minor  should  have  any  discretion, 
eitlier  as  to  enlistment  or  discharge.  The  whole  matter  is 
entirely  a  concern  of  the  father. 

Let  him  be  discharged. 

Note.  Fedekai.  Codbts  hate  Juhisdiction  on  Habeas  Cohpus  to  inquire  into 
a  contract  of  enlistment,  and  to  discharge  minora  enlisted  in  tlie  army  unlawfully 
or  without  consent  of  parents,  without  any  application  being  first  made  to  any  other 
department  of  the  government.  (In  re  McDonald,  1  Low.  105 ;  In  re  Keeler,  Hemp. 
309 ;  MoCcmologue's  Case,  107  Mass.  171 ;  approving  and  following  case  in  text.) 


SIMMS'   LESSEE  v.  BAKEE. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.— 1  Cooke,  146.] 

Gbant— Natdiial  Objects  in  a  Calx.  Govekn.— A  call  in  a  grant  or  entry  for 
distance  gives  way  to  a  call  for  a  natural  object  or  bounda'-y,  and  the  party  must 
go  to  the  natural  boundary,  though  it  vary  both  course  and  distance. 

This  was  an  action  of  ejectment  brought  to  recover  possession 
of  a  tract  of  land. 

The  plaintiff  produced  a  grant,  dated  the  15th  of  July,  1793, 
from  the  State  of  North  Carolina,  calling  for  five  thousand  acres 
of  land,  "  lying  on  both  sides  of  the  south  fork  of  Duck  Eiver, 
beginning  on  the  north  bank  of  the  river,  where  the  lower  line 
of  a  survey  made  for  John  G.  Blount  and  Thomas  Blount  crosses 
the  same." 

The  survey  of  the  Blounts  was  made  on  the  25th  day  of 
August,  1792,  calling  for  five  thousand  acres  of  land,  "on  both 
sides  of  the  two  main  forks  of  t**'^  Duck  River,  beginning  opposite 
the  mouth  of  the  Wartrace  fork,  at  a  black  walnut,  plum  tree 
and  hickory;  running  thence  west  eight  hundred  and  ninety- 
four  poles  to  a  hackberry ;  thence  south  eight  hundred  and  ninety- 
four  poles  to  a  stake,  crossing  the  river ;  thence  east  eight  hundred 
and  ninety-four  poles  to  a  stake;  thence  north  eight  hundred 
and  ninety-four  poles,  crossing  the  south  fork  of  Duck  Eiv€r,  to 
the  beginning." 
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The  beginning  corner  to  the  survey  of  the  Blounts  was  well 
established,  but  no  actual  survey  ever  had  been  made ;  nor  had 
there  been  an  actual  survey  of  the  land  claimed  by  the  plaintiff. 
The  line,  in  the  survey  of  John  G.  Blount  and  Thomas  Blount, 
calling  to  run  south  eight  hundred  and  ninety-four  poles  to  a 
stake,  crossing  the  river,  by  actual  survey  stops  one  mile  and 
eight  poles  short  of  the  river.  The  grant  of  the  plaintiff  calls 
to  begin  where  this  line  crosses  the  river. 

The  material  question  before  the  court  was,  whether  John  G. 
and  Thomas  Blount  had  a  right  to  extend  their  south  line  beyond 
the  distance  called  for  to  the  river? 

DicMnson,  Whiteside  and  Hayes,  for  the  plaintiff. 

Grundy  and  Cooke,  for  the  defendant. 

M'Naiey,  J.  (absent  Todd,  J.)  —  The  cases  produced  by  the 
plaintiff  have  not  been  answered  particularly  by  the  counsel  for 
the  defendant.  They  seem  to  rely  more  upon  the  reason  of  the 
case  than  upon  authority. 

It  is  not  necessary  for  me  to  say  what  would  be  my  opinion, 
were  this  a  case  res  integra.  It  is  sufficient  that  the  question 
has  been  long  settled,  both  in  this  State  and  North  Carolina. 
If  the  calls  in  an  entry  or  grant  are  for  a  given  course  and  dis- 
tance, this  course  and  distance  must  be  pursued ;  but  if  there  be 
also  a  call  for  a  marked  tree,  or  a  natural  boundary,  the  party 
must  go  to  the  tree,  or  natural  boundary,  although  it  may  vary 
from  both  course  and  distance.  The  natural  boundary  called 
for  in  this  case  is  Duck  River;  and  although  the  distance  given 
falls  short  of  i^***'  the  river  one  mile  and  eight  poles,  yet,  under 
the  influence  of  the  principle  just  mentioned,  the  grantees  have  a 
right  to  extend  their  line  as  far  as  the  river.  The  call  for  cross- 
ing Duck  River  evidently  shows  that  it  was  the  intention  to  run 
at  least  to  the  bank  on  the  opposite  side  of  the  river ;  and  as  the 
distance  called  for  has  given  out,  the  line  must  there  stop,  as 
there  is  nothing  to  which  it  can  be  attached  to  extend  it  beyond 
this  point. 

What  would  be  the  opinion  of  the  court  in  a  case  Avhere  there 
was  an  excessive  surplus  is  not  now  necessary  to  be  stated,  as 
this  is  not  so  great  as  many  cases  where  the  rule  has  been  adhered 
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to.  Indeed,  so  far  as  my  knowledge  on  the  subject  extends,  no 
instance  has  occurred  where  the  courts  have  been  guilty  of  a 
departure  from  the  rule. 

I  am,  therefore,  of  opinion  that  John  G.  Blount  and  Thomas 
Blount,  or  those  claiming  under  them,  have  a  good  legal  claim, 
by  virtue  of  their  grant,  as  far  as  the  river.  "Wherever  this  line 
crosses  the  river  is  the  place  where  the  plaintiff  is  to  begin,  which 
renders  his  place  of  beginning  certain.  (1  Hay  w.  252  ;  2  Hay  w. 
160.) 


PATTON  &  ERWIN'S  LESSEE  v.    CAEOTHEES. 

[TJ.  S.  Circuit  Court,  District  of  Tennessee,  1812.  — 1  Cooke,  148.] 

Oldest  Gbant,  Conclusiveness  op.  —  The  oldest  grant  is  evidence  of  title  at  law, 
and  can  only  be  defeated  by  producing  an  older  entry  coupled  with  a  grant. 

After  the  lessors  of  the  plaintiff  had  gone  through  with  their 
evidence,  the  defendant  produced  an  entry  made  in  the  name  of 
Jean  Donaldson,  covering  the  land  in  dispute.  It  appeared  from 
the  entry  books,  that  this  entry  had  been  transferred  to  John 
Donaldson. 

The  defendant  then  produced  a  grant,  in  the  name  of  John 
Donaldson,  covering  the  land  in  controversy. 

The  grant  did  not  upon  its  face  show  what  entry  it  was 
founded  on,  and  no  plat  and  certificate  of  survey  was  attached  to 
it  or  produced.  The  plat  and  t***^  certificate  of  survey  always 
shows  the  date  and  number  of  the  entry,  and  the  name  of  the 
enterer. 

The  plaintiff's  counsel  objected  to  this  grant  being  read  as  evi- 
dence to  the  jury,  because  it  did  not  appear  that  it  issued  upon 
the  entry  made  in  the  name  of  Jean  Donaldson. 

Whiteside,  for  the  plantiff. 

Grundy,  Haywood  and  Cooke,  for  the  defendant. 

By  the  Couet  (absent  Todd,  J.).  —  The  grant  cannot  be  read 
as  evidence.  The  grant  to  the  lessors  of  the  plaintiffs  is  older  in 
date  than  this  grant;  their  claim  can  only  be  defeated  by  pro- 
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ducing  an  entry,  older  than  their  grant,  coupled  with  a  grant. 
An  older  entry  is  produced ;  but  it  does  not  appear  that  this 
entry  ever  has  been  carried  into  a  grant.  The  entry  will  not  do 
without  the  grant,  nor  the  grant  withouf  the  entry;  and  noth- 
ing appears  to  show  that  they  ought  to  be  attached  to  each 
other.  The  plat  and  certificate  of  survey  ought  to  have  been 
produced,  from  which  it  would  have  appeared,  upon  what  entry 
the  grant  issued.     As  it  stands,  it  cannot  be  read. 


CHAELES  S.  CAESON'S   LESSEE  v.  DAVID 
GOEDEN. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.  —  1  Cooke,  149.] 

liASD — Appkopbiation  of,  What  Constitdtes.— An  actual  settlement  and  survey 
is  necessary  to  constitute  an  appropriation  of  lasd. 

The  plaintiff  produced  in  evidence  an  entry  made  upon  a  mili- 
tary warrant,  the  10th  day  of  May,  1809;  a  survey  of  the  entry 
made  the  9th  day  of  August  1809,  and  a  grant  thereon,  dated  the 
the  8th  day  of  January,  1811,  covering  the  land  in  controversy. 

The  defendant's  was  an  occupant  claim,  under  the  law  of 
1807;  to  support  which,  he  produced  a  survey  dated  the  2d  day 
of  September,  1808 ;  an  entry  made  in  pursuance  of  the  survey, 
on  the  1st  day  of  December,  1810. 

It  was  admitted  that  the  defendant  lived  within  the  t*^"^  bounds 
of  both  the  claims ;  and  that  on  the  12th  day  of  September,  1807, 
he  was  seated  on  and  in  actual  possession  of  the  land  in  dispute. 

Upon  the  trial,  two  questions  were  agitated — 

1 .  As  the  entry  of  the  plaintiff  was  older  than  either  the  grant 
or  entry  of  the  defendant,  whether  the  defendant's  previous  sur- 
vey and  right  of  occupancy  had  so  appropriated  the  land  that 
it  could  not  be  entered. 

2.  Whether  the  legislature  of  Tennessee  had  authority  to  pass 
the  law  of  1807,  giving  a  preference  to  occupants,  as  against 
claims  founded  upon  military  warrants. 

The  land  lies  within  the  military  reservation. 
The  cause  was  argued  by  Dickinson  for  the  plaintiff,  and  by 
Whiteside  for  the  defendant. 
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M'NAmY,  J.  (absent  Todd,  J.) — For  the  purpose  of  showing 
that  the  legislature  of  Tennessee  were  unauthorized  to  pass  the 
occupant  law  of  1807,  the  counsel  for  the  lessors  of  the  plaintiff 
have  relied  upon  the  Cession  Act,  which  contains  these  words : 
"  The  lands  laid  off,  or  directed  to  be  laid  off,  by  any  act  or  acts 
of  the  general  assembly  of  this  State,  for  the  officers  and  soldiers 
thereof,  their  heirs  and  assigns  respectively,  shall  be  and  enure  to 
the  use  and  benefit  of  said  officers,  their  heirs  and  assigns  respect- 
ively." (Hayw.  Eev.  165.)  It  is  contended  that  this  clause  in 
the  Cession  Act,  connected  with  the  compact  between  this  State 
and  North  Carolina,  prohibited  this  State  from  passing  the  Act 
of  1807. 

The  compact  before  alluded  to  authorizes  the  State  of  Tennes- 
see to  issue  grants  in  such  cases  only  as  could  have  been  done  by 
North  Carolina  under  the  Cession  Act.  The  compact  also  declares 
that  in  entering  and  obtaining  titles  to  lands,  no  preference  shall 
be  given  to  the  citizens  of  Tennessee  over  the  citizens  of  any 
other  State,  claiming  under  North  Carolina;  "nor  shall  any 
occupancy  or  possession  give  preference  in  entering  and  obtaining 
titles,  so  as  to  injure  or  take  away  the  right  of  any  person  claim- 
ing by  entry,  grant,  or  otherwise,  under  North  Carolina." 

[lai]  rpjjg  i^^  Qf  1307  provides,  that  it  shall  be  lawful  for  any 
person,  who  was  seated  on  any  vacant  and  ungranted  land,  on  the 
12th  day  of  September,  1807,  to  have  a  preference  for  the  terra 
of  two  years  to  enter  the  same,  provided  such  person  caused  it  to 
be  surveyed  within  nine  months  after  the  passing  of  the  act, 
which  was  on  the  2d  day  of  December,  in  that  year. 

I  do  not  believe  that  the  reservation  of  the  land,  in  this  sec- 
tion of  country,  can  be  considered  alone  as  an  appropriation. 
The  lands  still  remain  vacant,  until  the  application  of  a  warrant 
to  some  particular  spot.  The  holder  of  a  warrant  has  only  a 
floating  claim,  and  cannot  be  considered  as  having  an  appropria- 
tion, unless  he  goes  on  to  designate  by  survey,  etc.,  the  locality 
of  the  particular  tract  he  wishes  to  affix  his  warrant  to.  Under 
this  view  of  the  case  I  cannot  but  believe  that  the  State  of 
Tennessee  had  a  right  to  pass  the  law  in  question. 

The  next  question  which  occurs  is,  whether  the  survey  and 
right  of  preference  of  the  defendant  so  appropriated  the  land  as  to 
render  it  not  liable  to  be  entered  by  the  plaintiff's  military  warrant. 
Bktjh.  c.  C  — 14. 
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The  entry  laws,  under  which  the  plaintiff's  entry  was  made, 
only  authorize  the  entering  of  vacant  and  unappropriated  land. 
When  an  actual  settlement  has  been  made  in  pursuance  of  the 
Act  of  1807,  and  the  enterer  has  gone  on  to  make  a  survey,  I 
do  not  consider  the  land  as  being  vacant,  within  the  true  sense 
and  meaning  of  the  entry  laws.  I  am  therefore  of  opinion  that 
although  the  plaintiff  has  produced  an  entry,  older  in  date  than 
the  entry  of  the  defendant,  yet  as  the  defendant's  right  of  prefer- 
ence existed,  and  his  survey  was  made  when  the  plaintiff  had  only 
a  warrant,  not  located  anywhere,  the  land  was  from  thence  no 
longer  vacant,  and  consequently  not  subject  to  be  entered  by  the 
plaintiff. 

Whether  the  entry  of  the  plaintiff,  under  those  circumstances, 
can  be  declared  void  in  a  court  of  law  is  perhaps  doubtful.  I 
am  inclined  to  think  it  cannot.  But  this  is  not  made  a  question 
in  the  cause.  It  seems  to  be  admitted  that  if  in  any  court 
(issj  ^jjjg  -yyould  be  the  result,  a  verdict  at  law  may  pass  against 
him. 

"Verdict  for  the  defendant. 


DiLLUM'S  LESSEE  v.  BEECKENRIDGE,  etc. 

[V.  S.  Cii'cuit  Court,  District  of  Tennessee,  1812.— 1  Coolse,  152.] 

Geant— NoTOniETY  OF  Objects  Caixed  foe,  Neoessaby. — The  calls  in  an  entry 
to  be  valid  must  be  for  some  notorious  object,  or  for  some  point  with  reference 
to  a  notorious  object,  so  as  to  lead  a,  person  using  reasonalDle  diligence  to  the 
place  located.  . 

PiiAT  AKD  SUBVEY  TO  EXPLAIN  CALLS  IN  GnANT. — For  the  purpose  of  showing 
mistake  in  the  calls  of  a  grant,  resort  may  be  had  to  the  plat  and  certificate  of 
survey. 

This  was  an  action  of  ejectment  brought  to  recover  a  tract  of 
land  on  the  south  side  of  Duck  River. 

The  lessor  of  the  plaintiff,  claimed  under  a  grant  from  the  State 
of  North  Carolina,  dated  the  7th  day  of  April,  1790,  calling  for 
five  thousand  acres,  "  lying  on  the  south  side  of  Duck  River,  on 
both  sides  of  Fountain  Creek,  adjoining  Thomas  Gill  and  Elijah 
Robertson's  two  tracts,  numbers  1043  and  1045,  beginning  on 
Gill's  northeast  corner,  at  a  red  oak,  walnut,  and  poplar;  thence 
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north  thirty-five  chains  and  twenty-five  links  to  a  poplar,  Rob- 
■ertson's  line,  of  number  1,043;  thence  west  with  said  line  forty- 
six  chains  to  a  red  oak,  Robertson's  corner ;  thence  north  with 
said  survey  to  William  Gilbert's  corner,  in  all  two  hundred  and 
eighty-five  chains  and  fifty  links  to  an  ash ;  thence  west  one  hun- 
dred and  sixty  chains  and  seventy-five  links  to  a  stake ;  thence 
south  one  hundred  and  twenty-two  chains  to  a  stake  in  said 
Robertson's  line  of  number  1,045 ;  thence  east,  with  said  line,  six- 
teen chains  to  a  stake,  Robertson's  corner;  thence  south  with  said 
survey  one  hundred  and  ninety  chains  and  seventy-five  links  to 
an  ash ;  thence  east  one  hundred  and  ninety  chains  and  seventy- 
five  links  to  the  beginning." 

The  plat  and  certificate  of  survey,  attached  to  the  grant,  con- 
tained the  same  courses  and  distances ;  and  the  third  line  calls 
to  run  "north  with  said  survey  to  William  Gilbert's  corner, 
and  with  said  Gilbert's  survey,  in  all  two  hundred  and  eighty- 
five  chains  and  fifty  links,  to  an  ash." 

[133]  Jfo  marked  lines  and  corners  were  proved  to  exist,  except 
where  the  calls  run  with  other  surveys ;  nor  did  it  appear  that 
any  actual  survey  was  made. 

If  the  plaintiff  was  bound  to  stop  at  William  Gilbert's  corner, 
it  would  be  far  short  of  the  two  hundred  and  eighty-five  chains 
and  fifty  links,  and  would  not  produce  an  interference  with  the 
defendants.  But  by  doing  so'  the  plaintiff  would  not  get  his 
quantity  of  land,  nor  would  he  comply  with  a  great  many  calls 
in  his  grant,  as  it  respected  the  places  where  he  was  to  adjoin, 
and  run  with  Robertson's  claims,  by  running  the  full  distance  of 
two  hundred  and  eighty-five  chains  and  fifty  links,  without 
regard  to  Gilbert's  corner,  he  would  comply  with  every  call 
of  the  grant. 

Gilbert's  corner  is  an  ash,  hickory,  and  beech ;  and  the  ash  is 
marked  as  a  corner  on  the  south,  east,  and  west  sides.  Gilbert's 
corner,  at  the  other  extremity  of  the  line,  is  an  ash,  hickory,  and 
dogwood. 

The  defendant  produced  in  evidence  a  grant  of  a  younger  date 
than  that  of  the  plaintiff,  covering  the  land  in  dispute.  He  also 
produced  an  entry,  for  five  thousand  acres,  upon  which  the 
grant  issued,  calling  to  lie  on  the  south  side  of  Duck  River,  on 
Lytle's  Creek,  beginning  at  a  tree  marked  L.  D,  and  running  up 
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the  creek,  so  as  to  include  a  tree  marked  A.  B.  for  complement. 
Lytle's  Creek  was  proved  to  have  been  notorious  at  the  date 
of  the  entry,  but  the  existence  of  the  trees  was  not  shown. 

Grundy,  Whiteside  and  Hayes,  for  the  plaintiff. 

We  contend  that  the  plaintiff  has  a  right  to  run  his  whole  dis- 
tance called  for,  without  regard  to  the  corner  of  Gilbert.  No 
rule  is  more  universally  settled  than  that  if  there  be  one  incon- 
gruous or  inconsistent  call  in  an  entry  or  grant,  it  shall  be  dis- 
regarded, or  so  construed  as  to  give  eificacy  to  the  claim,  provided 
by  doing  so  consistency  is  produced  in  the  rest  of  the  calls.  The 
grant  calls  to  run  "  north  to  Gilbert's  corner,  in  all  two  hundred 
and  eighty-five  chains  and  fifty  links."  If  the  court  and  jury 
should  be  of  opinion  that  we  must  stop  this  line  at  the  corner 
of  Gilbert,  the  consequence  will  be  that  scarcely  any  subsequent 
call  in  the  grant  can  be  complied  ^^^^"^  with ;  whereas,  by  continu- 
ing the  course  the  full  distance,  consistency  will  everywhere 
prevail. 

But  abandoning  this  idea  for  the  present,  let  us  inquire  whether 
the  grant  is  not  sufficiently  certain  in  another  point  to  authorize 
the  construction  for  which  we  contend  ?  It  is  evident  that  it 
was  not  intended  to  stop  at  the  corner,  or  wherefore  the  expres- 
sion "  in  all,  two  hundred  and  eighty-five  chains  and  fifty  links?" 
This  expression  is  never  used,  except  where  it  applies  to  more 
than  one  part  of  a  line  running  the  same  course.  If  the  object 
was  to  terminate  the  line  at  the  corner  of  Gilbert,  the  words 
would  have  been,  "to  Gilbert's  corner,  two  hundred  and  eighty- 
five  chains  and  fifty  links";  but  when  "in  all"  is  added,  it  evi- 
dently follows  that  Gilbert's  corner  is  only  spoken  of  as  being 
on  the  line  which  is  to  run  that  distance,  viz.,  "to  Gilbert's  cor- 
ner, and  from  Gilbert's  corner,  in  all  two  hundred  and  eighty- 
five  chains  and  fifty  links." 

Should  there  be,  however,  any  difficulty  upon  this  part  of  the 
subject,  we  have  no  hesitation  in  believing  that  we  have  a  right 
to  resort  to  the  plat  and  certificate  of  survey,  to  ascertain  what 
land  was  intended  to  be  granted.  It  does  not  follow  that  in  all 
cases,  the  words  of  the  grant  are  to  be  pursued ;  because  if  it  can 
be  shown,  even  by  parol  evidence,  where  the  survey  was  made, 
that  will  control  the  grant.     The  land  really  surveyed  is  that  to 
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which  the  claimant  is  entitled;  and  therefore  if  the  person 
claiming  can  show  where  the  survey  was  made,  by  proving  lines 
and  corners  of  the  survey,  although  the  grant  may  not  corres- 
pond with  them,  yet  the  calls  in  the  grant  shall  yield.  The 
reason  for  this  is  obvious,  and  will  even  apply  to  cases  where 
the  certificate  of  survey  corresponds  with  the  grant.  No  man 
shall  be  injured  by  the  act  of  officers,  over  whom  he  has  no  con- 
trol. If  then  a  survey  is  made  for  a  certain  piece  of  land,  but 
the  surveyor  in  making  out  his  certificate  is  guilty  of  a  mistake 
as  to  either  course,  distance,  or  object,  which  mistake  is  still  con- 
tinued in  the  grant,  yet  the  party  prejudiced  will  not  be  injured 
by  such  error,  and  he  will  have  a  right  to  claim  and  hold  his 
land  as  really  surveyed.  (Tay.  Rep.  116;  1  Johns.  495;  2 
Hayw.  347;  1  Hayw.  378;  Hardin,  369.) 

[155]  j|.  follows,  therefore,  that  these  mistakes  of  the  surveyor 
or  secretary  will  not  prejudice  the  claimant;  and  that  they  may 
be  rectified,  upon  a  trial  in  ejectment,  by  parol  proof.  We  would 
then  ask  whether  the  case  now  under  consideration  is  not  infin- 
itely stronger  than  any  other  produced  ?  Here  we  do  not  rely 
upon  parol  proof,  but  we  exhibit  record  evidence  of  the  particu- 
lar place  where  this  land  was  surveyed,  and  where  it  was  intended 
to  lie.  If  the  calls  in  a  grant  include,  by  course,  distance,  or 
object,  more  land  than  was  really  surveyed,  if  the  error  cau  be 
shown  either  by  proof  of  the  existence  of  marked  lines  and  cor- 
ners, or  by  the  production  of  the  plat  and  certificate  upon  which 
the  grant  emanated,  the  person  claiming  title  under  a  grant  thus 
circumstanced  can  only  hold  in  conformity  with  the  survey. 
No  person  denies  but  that  where  marked  lines  and  corners  can 
be  shown  they  will  conclusively  designate  the  land  appropriated ; 
and  upon  what  principle  is  this  idea  bottomed  ?  It  is  upon  the 
principle  that  the  survey,  being  that  act  which  alone  can  author- 
ize the  emanation  of  the  grant,  shall  be  the  criterion  by  which  to 
ascertain  the  land  really  intended  to  be  conveyed  by  the  State. 
The  superstructure  cannot  stand  upon  a  broader  or  other  ground 
than  its  foundation.  If,  then,  to  ascertain  this  point  parol  proof 
has  and  can  be  admitted,  it  would  seem  to  follow  that  a  kind  of 
testimony  much  less  exceptionable  cannot  be  rejected.  The 
parol  proof  is  to  show  where  the  lines  and  corners  are;  and 
surely  the  certificate  of  the  surveyor,  acting  in  an  official  capacity, 
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and  which  is  also  matter  of  record  upon  its  being  returned  to 
the  office  of  the  secretary  of  State,  is  much  higher  and  better 
evidence. 

DicUnson  and  Haywood,  for  the  defendants. 

Before  we  enter  into  an  examination  of  the  cases  produced  by 
the  counsel  for  the  lessor  of  the  plaintiff,  it  will  be  necessary  to 
consider  a  preliminary  question.  The  decisions  relied  on  were 
not  made  in  this  State,  nor  in  any  State  where  similar  laws  exist 
upon  this  subject.  They  recognize  the  principle  that  a  claimant 
to  land,  if  a  mistake  exists  in  the  f*'^®^  grant,  may  resort  to  parol 
proof,  for  the  purpose  of  showing  the  land  really  surveyed.  The 
reason  why  courts  have  proceeded  in  this  way  may  be  as  is  eon- 
tended  on  the  part  of  the  plaintiff.  Perhaps  cases  may  occur 
where  justice  cannot  be  done,  unless  some  such  mode  of  redress  is 
attainable.  In  this  State  the  legislature  have  pointed  out  the 
mode  of  redress,  which  can  be  sought  by  the  party  injured. 
There  exists  an  express  statutory  provision,  declaring  that  where 
there  shall  be  a  mistake  committed,  either  by  the  surveyor  or  the 
secretary  of  State,  the  person  injured  by  such  error  may,  upon 
application  to  the  Circuit  Court,  by  way  of  petition,  have  the  error 
corrected,  and  his  grant  so  amended,  as  to  be  as  it  would  have 
been  if  no  mistake  or  error  had  happened.  If  the  legislature 
conceived  that  these  matters  could  be  corrected  by  the  respective 
judicial  tribunals  in  the  country,  upon  the  trial  of  the  cause  in 
which  the  mistake  occurred,  it  was  surely  useless  to  pass  this 
statute.  It  would  seem  that  the  legislature  intended  to  remedy  an 
evil,  not  otherwise  remediable.  The  right  which  courts  of  j  ustice 
have  to  interfere  in  sucli  cases,  where  no  statute  has  passed  on 
the  subject,  is,  to  say  the  best  of  it,  rather  an  assumption  of 
power,  intended  to  be  exercised  for  good  purposes.  So  soon, 
therefore,  as  the  legislature  prescribe  a  complete  and  ample  mode 
of  redress,  that  mode  alone  should  be  pursued. 

The  case  now  under  consideration  comes  within  the  act  of 
Assembly.  The  plaintiffs  allege  that  the  secretary  in  making 
out  the  grant  deviated  from  the  plat  and  certificate  of  survey,  by 
omitting,  in  the  third  line,  the  words  "  and  along  with  his  sur- 
vey." If  the  fact  be  so,  it  was  an  easy  matter  to  remedy  the 
^mission,  by  adopting  the  course  which  the  legislature  have  pre- 
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scribed.     This   is   neither   the  place  nor  the  occasion  to  ask 
redress. 

But  if  M'B  are  mistaken  in  this  point,  still  we  are  safe  upon 
another.  The  only  cases  where  the  party  has  been  admitted  to 
exhibit  testimony  for  the  purpose  of  varying  the  calls  in  the 
grant  were  where  a  marked  line  could  be  shown,  evidencing 
thereby,  '*■*''''  conclusively,  where  the  survey  was  in  fact  made. 
The  gentlemen  have  not  nor  cannot  produce  a  solitary  decision 
where  such  a  course  has  been  pursued,  except  in  the  case  of  an 
actual  survey.  (1  Hayw.  22,  378.)  In  the  present  instance  no 
actual  survey  ever  was  made ;  and  it  cannot  be  that  the  calls  in  a 
grant  can  be  corrected  by  showing  a  survey  in  idea.  The  plat 
and  certificate  of  survey  ought  not,  therefore,  t«  be  received  as 
evidence,  to  vary  the  calls  in  the  plaintiff's  grant. 

Yiewing  the  subject  in  this  light,  and  believing,  as  we  do, 
that  the  plaintiff  must  resort  alone  to  his  grant  to  ascertain  the 
land  to  which  he  has  a  legal  title,  no  great  difficulty  exists.  It 
is  a  well-settled  rule,  that  where  a  marked  line,  or  corner,  or 
tree,  or  natural  boundary,  is  called  for,  the  line  must  run  to  such 
object  without  regard  to  either  course  or  distance.  (2  Hayw.  3, 
75,  139,  160,  183,  353.)  The  call,  therefore,  in  the  plaintiff's 
grant,  to  run  "  with  Eobertson's  line  to  the  corner  of  "William 
Gilbert,"  must  terminate  at  the  corner  of  Gilbert,  although  the 
distance  mentioned  is  not  completed.  By  running  in  this  way 
no  interference  will  be  occasioned  with  the  defendants. 

M'Naiey,  J.,  (absent  Todd,  J.) — I  feel  no  sort  of  difficulty 
upon  the  questions  arising  out  of  the  evidence  in  this  cause. 
The  defendant's  entry  can  be  of  no  avail ;  not  only  because  it 
wants  notoriety,  but  because  the  objects  called  for  want  identity. 
To  make  an  entry  good,  both  these  things  must  concur  and 
exist.  In  general  a  call  for  a  tree  is  not  good ;  and  indeed  it 
never  can  be  a  good  call,  unless  there  is  something  else  in  the 
entry  leading  the  subsequent  locator  so  near  to  the  place  where 
the  tree  is,  that  it  will  not  be  imposing  an  unreasonable  degree 
of  trouble  on  him  to  make  search  for  it.  Every  valid  entry 
must  contain  such  a  degree  of  notoriety  as  to  the  objects  called 
for  or  such  a  description  in  relation  to  a  notorious  object  as 
will  lead  a  subsequent  inquirer,  who  uses  reasonable  diligence 
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and  industry,  to  the  place  f-'^*^  located.  The  first  call  in  this 
entry  is  that  the  land  shall  lie  on  the  south  side  of  Duck  River. 
This  is  a  good  call  to  show  the  part  of  the  country  where  the 
land  lies.  The  next  call,  to  wit,  on  Ljd;le's  Creek,  is  still  bring- 
ing you  nearer  to  the  place.  The  entry  then  calls  to  "begin  at 
a  tree  marked  D.  L."  This  tree  is  not  shown,  nor  is  it  estab- 
lished where  the  tree  stood,  if  it  ever  existed.  In  this  point  of 
view  the  entry  is  void  for  want  of  identity.  If  the  tree  could 
be  shown,  perhaps,  as  the  creek  is  only  six  miles  long,  it  would 
not  be  unreasonable  to  require  a  subsequent  locator  to  search  for 
it.  But  upon  this  point  no  opinion  is  given ;  it  is  not  necessary 
that  one  should  be  given. 

It  seems  to  me  that  the  grant  of  the  plaintiff  is  sufficiently 
intelligible  upon  the  face  of  it,  without  resorting  to  the  plat  and 
certificate  of  survey.  It  is  undoubtedly  true,  as  has  been  argued 
by  the  counsel  for  the  defendant,  that  in  general  when  an  object 
is  called  for  in  a  grant,  the  line  must  terminate  at  that  object, 
whether  it  be  a  tree,  marked  line,  or  natural  boundary,  unless 
there  be  something  else  in  the  grant  evidencing  that  the  object 
is  not  called  for  as  a  termination  of  the  line.  In  this  case  the 
use  of  the  expression  "  in  all "  shows  that  the  grantee  did  not 
intend  to  stop  at  the  corner  of  Gilbert.  Where  then  must  he 
stop?  Surely  at  the  end  of  the  distance.  But  if  this  should  be 
doubtful  the  question  is  disrobed  of  all  its  difficulty  by  resorting 
to  the  plat  and  certificate  of  survey,  which  I  have  no  hesitation 
in  saying  may  be  done.  It  is  admitted,  and  very  properly 
admitted,  that  if  a  mistake  is  alleged  to  exist  in  the  calls  of  the 
grant,  parol  proof  may  be  introduced  to  show  where  the  lines 
were  actually  run ;  and  the  reason  is  much  stronger  in  favor  of 
the  admission  of  the  plat  and  certificate  of  survey. 

Verdict  for  the  plaintiff. 


JOHN  COFFEE  v.  THOMAS  EASTLAND. 

lU.  S.  Circuit  Court,  District  of  Tennessee,  1812—1  Cooke,  159.] 

Pleading— NoN-JomDEB  op  Paetnek,  How  Alleged.— If  one  of  two  partners 
be  sued  upon  a  partnership  demand,  he  must  plead  the  matter  in  abatement  and 
set  out  the  names  of  the  partners ;  defendant  may  take  advantage  of  the  non- 
joinder for  the  first  time  on  the  general  issue. 
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Partnership — Non-Joinder  of  Partner  in  Suit  bti.  — Where  one  of  two  partners 
brings  a  suit  upon  a  partnership  demand,  the  defendant  may  take  advantage  of 
it  at  the  trial  of  the  cause. 

This  was  an  action  of  assumpsit  brought  by  Coffee  against 
Eastland  to  recover  the  price  of  locating  five  thousand  acres  of 
land. 

It  appeared  that  the  plaintiff  and  John  Drake  had  entered 
into  a  partnership  to  locate  lands,  whereby  the  profits  were  to  be 
equally  divided  between  them.  And  it  was  also  proved  that  to 
the  location  for  the  making  of  which  this  action  is  brought  the 
names  of  John  Coffee  and  John  Drake  were  subscribed. 

On  the  part  of  the  plaintiff  evidence  was  introduced  to  show 
certain  promises  made  by  the  defendant  to  him,  with  a  view  not 
only  of  supporting  the  action  upon  the  merits,  but  also  to  estab- 
lish that  the  plaintiff  was  the  only  person  entitled  to  make  a 
claim  upon  the  defendant. 

Grundy,  Dickinson,  and  Cooke,  for  the  defendant,  moved  the 
court  to  instruct  the  jury  that  the  action  could  not  be  supported, 
inasmuch  as  it  was  brought  in  the  name  of  Coffee  alone.  And 
they  cited  1  Esp.  116;  1  Saund.  291,/. 

Whiteside  and  Hayes,  contra,  endeavored  to  show  that  the 
evidence  did  not  amount  to  proof  of  the  existence  of  a  partner- 
ship, particularly  as  it  applied  to  the  location  in  question. 

M'Naiey,  J.,  (absent  Todd,  J.) — It  is  a  question  of  fact  for 
the  determination  of  the  jury  whether  a  partnership  existed 
between  the  plaintiff  and  Drake ;  but  if  they  find  the  partner- 
ship to  have  existed  it  follows  that  Coffee  alone  cannot  maintain 
the  present  action.  It  is  no  objection  that  advantage  for  the 
first  time  is  taken  of  the  partnership  upon  the  plea  of  non- 
assumpsit,  and  upon  the  trial  of  the  cause.  The  plaintiff 
declares  upon  a  promise  made  to  himself,  if  it  turns  out  in  evi- 
dence that  the  promise  Avas  made  to  him  and  another,  f*"*^  it 
cannot  be  said  that  the  defendant  assumed  upon  himself  "in 
manner  and  form  as  the  plaintiff  in  declaring  hath  alleged." 

As  to  the  mode  of  taking  advantage  of  a  partnership  in  an 
action  of  assumpsit  the  rule  is  this :  If  one  of  two  partners  be 
sued  upon  a  partnership  demand  he  must  plead  the  matter  in 
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abatement,  and  set  out  the  names  of  the  partnerSj  so  that  the 
plaintiff  may,  if  need  be,  sue  them  altogether.  But  if  one  of  the 
two  partners  brings  a  suit  upon  a  partnership  demand,  the 
defendant  may  take  advantage  of  it  at  the  trial  of  the  cause; 
for  he  may  not  know  until  it  comes  out  in  evidence  that  the  fact 
is  so. 

Verdict  for  the  defendant. 


SAMUEL  SPRAGGINS  v.  THE  COUNTY  COURT  OF 
HUMPHRIES. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1812.  —1  Cooke,  160.] 

Bemoval  op  Cause,  Compellable  by  Mandamus.  — A  mandamus  will  lie  io  enforce 
the  removal  of  a  cause  from  a  State  to  a  federal  court. 

Hezekiah  Johnson  commenced  a  caveat  in  the  court  of  pleas 
and  quarter  sessions  for  the  county  of  Humphries  against  Sprag- 
gins,  to  prevent  the  emanation  of  a  grant  for  eighty-one  acres 
of  land. 

Spraggins  appeared  and  filed  his  petition,  praying  that  the 
cause  might  be  removed  for  trial  to  this  court.  The  petition 
stated  that  he  was  at  the  time  of  filing  it  a  citizen  of  the  State 
of  Louisiana,  and  was  at  the  commencement  of  the  suit  a  citizen 
of  the  territory  now  composing  that  State.  It  also  alleges  that 
the  matter  in  dispute  was  of  more  value  than  five  hundred 
dollars. 

The  allegations  in  the  petition  were  supported  by  proof;  and 
every  other  requisite  of  the  act  of  Congress  was  offered  to  be 
complied  with;  but  the  county  court  overruled  the  motion  made 
by  Spraggins,  and  refused  to  permit  the  removal  of  the  cause  to 
this  court. 

Cooke,  on  behalf  of  Spraggins,  produced  the  record,  f***'  and 
thereupon  moved  this  court  for  a  mandamus  directed  to  the 
county  court  of  Humphries.  And  after  argument  on  the  part 
of  the  applicant, — 

M'Nairy,  J.,  (absent  Todd,  J.)— When  this  subject  wag 
first  agitated  I  felt  inclined  to  believe  that  this  court  had  not 
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the  power  to  issue  a  maudamus  iu  such  a  case  as  the  present. 
But  I  am  now  clearly  satisfied  that  the  power  exists.  By  the 
act  of  Congress  passed  on  this  subject  this  court  have  a  right  to 
the  cause.  The  law  has  placed  such  causes  precisely  in  the 
same  situation  as  if  this  court  had  original  jurisdiction  of  them ; 
and,  therefore,  as  the  county  court  was  bound,  upon  the  case 
being  properly  made  out,  to  remove  the  cause  upon  application 
to  this  court ;  and  as  I  see  that  this  application  lias  been  made 
and  improperly  refused,  I  can  have  no  hesitation  in  granting 
the  mandamus.  It  is  a  legal  privilege  which  the  defendant  pos- 
sesses to  have  his  cause  tried  here ;  but  if  the  State  court  ille- 
gally and  unjustifiably  refuses  the  transmission  of  the  suit,  and 
this  court  refuses  by  mandamus  to  aid  the  applicant,  will  he  not 
be  remediless?  And  no  principle  is  clearer  than  that  where  the 
law  has  given  a  clear  right,  and  no  remedy  exists,  the  respective 
courts  will  interfere  by  mandamus,  and  see  that  justice  and  law 
is  administered.  (4  Burr.  2186;  Hardin,  172;  3  Burr.  1267- 
1660.) 

In  one  point  of  view  this  may  be  considered  as  in  the  nature 
of  an  appeal  to  this  court.  And  it  is  well  settled  that  where  the 
inferior  jurisdiction  refuses  an  appeal  allowable  by  law,  a  manda- 
mus will  lie.  (1  East,  686.)  But,  independent  of  all  this,  the 
fourteenth  section  of  the  act  of  Congress  in  question  expressly 
provides  that  this  court  shall  have  power  "to  issue  all  writs  and 
other  process  necessary  for  the  exercise  of  its  jurisdiction."  To 
maintain  the  jurisdiction  of  this  court  in  the  present  instance  it 
is  necessary  to  issue  the  writ  of  mandamus. 

Note.  Makdamus  to  Compel  Eemoval  of  Cause. — The  doctrine  laid  down  in 
this  case  that  a  mandamus  will  lie  to  compel  the  removal  of  a  cause  from  a  State  to 
a  federal  court  ia  severely  criticised  and  denied,  the  courts  holding  that  no  man- 
damus is  necessary  for  such  purpose,  and  therefore  nu  jurisdiction  ia  acquired  to 
issue  the  writ,  (See  Fisli  v.  Union  Pac.  By.  Go.  6  Blatchf.  397 ;  Hough  v.  Wealern 
Tramp.  Co.  1  Bias.  428.) 


SIMMS'  LESSEE  v.  JAMES  EEAD. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1813.— 1  Cooke,  345.] 

Deed  —  Eeqistbation,  Where  Eequieed.  —  Eegistration  of  a  deed  or  conveyance 
of  land  lying  in  several  counties  is  sufficient,  under  the  statute  of  registration, 
if  made  in  either  of  the  counties. 
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The  land  in  controversy  was  granted  in  1790  by  the  State  of 
North  Carolina  to  Stockley  Donelson,  and  by  him  conveyed  to 
David  Allison.  The  plaintiff  claimed  under  a  deed  executed  by 
Joshua  B.  Bond,  attorney  in  fact  for  Allison.  The  power  of 
attorney  under  which  Bond  conveyed  was  acknowledged  in 
1797  before  Hilary  Baker,  mayor  of  the  city  of  Philadelphia. 
In  1810  it  was  proven  in  the  court  of  common  pleas  for  the 
county  and  city  of  Philadelphia,  by  the  oath  of  one  of  the  sub- 
scribing witnesses,  and  shortly  afterwards  registered  in  the 
county  of  Bedford. 

Part  of  the  land  authorized  by  the  po\rer  of  attorney  to  be 
conveyed  lies  in  the  county  of  Bedford ;  but  the  tract  now  in 
dispute  lies  in  the  county  of  Giles,  where  no  registration  ever 
was  made. 

Haywood,  Balch,  and  Choke,  objected  to  the  power  of  attorney 
being  admitted  as  evidence,  unless  other  proof  of  its  execution 
was  produced.  The  acknowledgment  before  the  mayor  of  Phil- 
adelphia could  not  authorize  a  registration,  because  at  that 
time  there  was  no  law  in  force  authorizing  powers  of  attorney  to 
be  registered.  The  first  law  that  passed  on  that  subject  was  in 
1805.  Neither,  they  said,  could  the  subsequent  probate  mend 
the  matter  because  the  proof  had  been  by  but  one  subscribing 
witness,  when  the  general  registration  law  passed  in  1807 
required  all  deeds,  powers  of  attorneys,  etc.,  to  be  proved  by  two 
at  least. 

The  same  act  requires  that  it  should  be  registered  in  the 
"  county  or  counties "  where  the  land  lies.  It  is  true  a  part  of 
the  land  authorized  to  be  conveyed  lies  '**"'  in  Bedford,  but  the 
particular  tract  now  in  dispute  does  not.  It  would  seem  to  be  a 
fair  construction  of  this  clause  that  the  power  of  attorney  should 
be  registered  in  every  county  where  any  of  the  land  lies. 

WhUeside,  Dickinnon,  and  Hayes,  replied  that  the  Act  of  1811 
recognized  the  registration  of  powers  of  attorney,  and  other 
instruments  of  writing,  where  they  had  been  before  acknowl- 
edged before  any  judge,  mayor,  etc.  It  would,  therefore,  be 
unnecessary  to  say  anything  about  the  probate  before  the  com- 
mon plea.s. 
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The  Act  of  1809  requires  all  deeds,  powers  of  attorney,  etc., 
to  be  registered  in  the  county  where  the  land,  or  a  part  thereof, 
lies.  This  is  considered  as  clearly  dispensing  with  the  necessity 
of  a  registration  in  every  county. 

By  the  Couet. — We  do  not  think  it  necessary  to  give  an 
opinion  upon  the  question  which  has  arisen  out  of  the  probate 
before  the  court  of  common  pleas,  because  we  are  of  opinion  that 
the  Act  of  1811  is  sufficient  to  authorize  the  registration  under 
the  acknowledgment  made  before  the  mayor  of  Philadelphia  in 
1797. 

We  do  not  conceive  that  there  was  any  necessity  to  register 
the  power  of  attorney  in  the  county  of  Giles.  The  true  object 
of  the  probate  and  registration  is  to  show  that  there  has  been  a 
due  execution  of  the  deed ;  this  is  as  well  done  by  a  registration 
in  any  as  all  of  the  counties.  Where  a  deed  of  conveyance  is 
for  several  tracts  of  land  lying  in  different  counties  we  consider 
that  it  will  be  sufficient  to  register  it  in  any  one  of  them. 


THOMPSON'S  LESSEE  v.  NORWOOD. 

[V.  S.  Circuit  Court,  District  of  Tennessee,  1813.— 1  Cooie,  346.] 

Land — Subvei  Equal  to  Entht. — A  survey  is  placed  on  the  same  footing  as  an 
entry  by  the  Tennessee  Act  of  1807. 

OcccpATioN — Entby,  When  BINDING. — An  occupation  entry  made  without  an 
occupancy  to  justify  it  is  good,  except  as  against  persons  wlio  entered  their 
claims  as  soon  as  the  preference  in  favor  of  occupants  ceased. 

This  was  an  ejectment  brought  to  recover  a  tract  of  land 
lying  in  Franklin  County.  The  plaintiif  derived  his  title  under 
a  grant  from  the  State  of  Tennessee  '**'^  to  William  Bean,  dated 
the  8th  day  of  December,  1808,  upon  an  occupant  entry  made 
on  the  3d  day  of  August,  1807. 

The  defendant  claimed  under  a  grant  from  the  State  of  Ten- 
nessee, dated  the  28th  day  of  May,  1812,  founded  upon  an 
occupant  entry  made  the  3d  of  July,  1811,  in  pursuance  of  a 
previous  survey  of  the  9th  of  March,  1808. 

It  was  admitted  that  William  Bean  was  not  an  occupant  at  the 
time  he  made  his  entry,  and  it  was  also  admitted  that  at  the 
time  Norwood  made  his  survey  he  was  in  the  actual  occupancy. 
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Whiteside,  for  the  plaintiff,  insisted  that  the  right  of  occu- 
pancy of  William  Bean  could  not  be  contested  by  verbal  testi- 
mony after  it  had  passed  the  proper  officer.  When  application 
is  made  to  make  an  occupant  entry  proof  must  be  exhibited  to 
the  surveyor  of  the  actual  occupancy,  and  his  act  ought  to  be 
considered  as  not  controvertible  by  verbal  testimony. 

In  this  case,  however,  it  will  not  be  very  material  whether 
the  act  of  the  surveyor  can  be  impeached  or  not,  inasmuch  as 
the  title  of  the  defendant  is  not  so  situated  as  to  enable  him  to 
do  it.  Admitting  that  Bean  was  not  an  actual  settler,  yet  he 
may  be  viewed  in  the  same  light  as  the  holder  of  a  common 
warrant,  and  as  such,  his  entry  will  be  a  good  one  against  all 
subsequent  enterers.  Norwood  has  no  right  to  complain ;  the 
land  had  been  previously  appropriated,  and  whether  by  an 
actual  occupancy  or  not,  was  to  him  perfectly  immaterial, 
because  Bean  had  a  right  to  make  his  entry  as  the  holder  of  a 
common  warrant  long  previous  to  the  date  of  the  entry  made  by 
Norwood.  To  enable  this  court  to  go  beyond  the  grant  there 
must  be  some  previous  title  existing  in  the  defendant,  and  that 
title,  where  he  has  the  youngest  grant,  must  be  by  an  elder  legal 
entry.  In  the  present  instance  both  the  entry  and  grant  of  the 
defendant  are  of  a  younger  date  than  the  grant  to  the  plaintiff. 
There  is  then  no  title  existing  in  the  defendant  to  enable  him  to 
inquire  about  the  plaintiff's  title  beyond  the  date  of  his  grant. 

[348]  Qooke,  for  the  defendant,  said  that  two  questions  arose  in 
the  cause :  First,  could  the  defendant  resort  back  to  his  survey  as 
the  origin  of  his  claim ;  and  secondly,  whether  by  doing  so  he 
could  avail  himself  of  the  want  of  occupany  on  the  part  of  Bean. 

It  has  been  determined  in  this  country  that  the  person  hold- 
ing under  the  youngest  grant  cannot  in  a  court  of  law  contest  the 
right  of  his  adversary,  unless  by  producing  a  legal  entry  of  an 
older  date  than  the  grant  of  his  adversary.  The  principle,  how- 
ever, can  only  apply  to  such  of  our  land  claims  as  arise  under 
those  parts  of  the  land  law  which  speak  of  the  entry  being  the 
beginning  of  the  title.  Under  the  general  land  law  and  the 
occupant  law  of  1806,  an  entry  was  the  first  thing  to  be  done  by 
a  claimant  exhibiting  a  wish  to  appropriate  any  particular  spot 
of  ground;  but  by  the  occupant  law  of  1807,  under  which  the 
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defendant's  claim  originated,  the  entry  is  only  a  secondary  act ; 
the  first  is  the  survey.  From  the  provisions  of  the  law  of  1807 
the  occupant  is  first  to  make  a  survey  of  the  land  as  ail  evidence 
of  his  disposition  to  appropriate  it  as  an  occupant;  and  at  an 
after  period  he  is  to  make  his  entry  in  pursuance  of  the  survey, 
and  apply  his  warrant.  Upon  the  same  principle  therefore  that 
in  other  cases  permission  is  given  the  party  having  the  youngest 
grant  to  rely  also  upon  his  entry  in  a  court  of  law,  the  defendant 
in  this  case  ought  to  be  permitted  to  go  back  with  his  title  to 
the  survey.  This  being  of  an  older  date  than  the  grant  to  Bean, 
the  inquiry  then  properly  occurs  with  respect  to  the  validity  of 
the  previous  entry  upon  which  that  grant  is  founded. 

Bean's  entry  upon  the  face  of  it  appears  to  be  upon  an  occu- 
pant claim.  It  is  admitted  that  he  was  not  an  occupant ;  and 
inasmuch  as  when  a  claim  is  made  under  the  provisions  of  a 
statute  those  provisions  ought  strictly  to  be  pursued,  it  would 
seem  that  Bean's  entry  is  wholly  illegal.  And  such  was  the 
opinion  of  this  court  in  the  case  of  Bass'  Lessee  against  Din- 
widdie,  decided  at  last  term. 

By  the  Court. — We  do  not  consider  that  the  act  of  the  sur- 
veyor f***^  in  permitting  the  entry  to  be  made  is  conclusive 
evidence  of  the  right  of  occupancy  on  the  part  of  Bean.  If  it 
were  so,  an  imposition  upon  that  officer  which  might  be  easily 
effected  in  a  case  where  the  proceeding  is  wholly  ex  parte  could 
not  aftersvards  be  detected.  This  the  court  are  not  disposed  to 
tolerate. 

It  is  a  general  rule  that  the  person  claiming  under  the  young- 
est grant  cannot  in  a  court  of  law  impeach  the  grant  of  his 
adversary  except  by  showing  an  elder  legal  entry.  But  it  has 
been  urged  by  the  counsel  for  the  defendant  that  under  the  law 
of  1807  a  survey  is  placed  upon  the  same  footing.  The  court 
are  inclined  to  think  that  as  between  two  occupants  the  position 
contended  for  is  correct.  The  survey  is  an  appropriation  of  the 
land,  and  will  stand  good  against  any  subsequent  claim  whether 
by  survey  or  by  entry. 

But  in  this  case  we  are  of  opinion  that  although  the  defendant 
may  have  a  title  at  law  originating  with  the  date  of  his  survey, 
still  he  cannot  be  permitted  to  contest  Bean's  right  of  occupancy. 
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llad  the  survey  of  Norwood  beeu  made  after  the  date  of  Bean's 
entry,  and  at  a  time  when  none  but  occupants  could  enter,  the 
question  would  have  been  of  a  different  description.  When  the 
office  opened  in  1807  the  common  holders  of  warrants  were 
obliged  to  have  them  listed,  and  draw  for  priority  of  entry. 
This  was  not  the  case  with  respect  to  occupant  claims.  These 
were  entitled  to  be  entered  before  the  others.  If  under  such 
circumstances  a  man  should  claim  to  be  an  occupant,  and  make 
his  entry  as  such,  when  in  truth  he  was  no  occupant,  he  could 
not  hold  the  land  in  opposition  to  an  entry  made  by  the  com- 
mon holder  of  a  warrant  as  soon  as  the  obstruction  created  by 
the  occupant  preference  was  removed.  In  this  case  the  survey 
of  Norwood  was  not  made  until  the  19th  of  March,  1808,  long 
after  the  obstruction  alluded  to  had  ceased  to  exist.  To  him  it 
was  perfectly  immaterial  whether  Bean  entered  as  an  occupant 
or  not.  We  are  therefore  of  opinion  that  Bean's  entry  as  it 
regards  Norwood's  claim  is  to  be  considered  as  a  good  one,  upon 
the  ground  of  his  being  the  holder  of  a  warrant,  who  in  some 
shape  f**"'  had  a  right  to  make  an  entry  without  attending  to 
the  question  of  occupancy. 

The  case  of  Bass'  Lessee  against  Dinwiddle  is  widely  distin- 
guishable from  this.  There  the  entry  of  Dinwiddle  was  made 
when  none  but  occupants  had  a  right  to  enter;  and  the  entry  of 
Bass  was  made  only  two  days  afterwards,  the  moment  the 
obstruction  enacted  by  the  occupant  preference  was  removed. 


STUMP  V.  EOBEETS. 

lU.  S.  Oirouil  Court,  Diatriot  of  Tennessee,  1813.  —1  Coolie,  350.] 

■Witness— What  Ihtekest  will  Disqualoty.  —A  witness,  though  he  be  interested, 

if  his  interest  is  equal  either  way,  is  competent  to  testify. 
Bailmest— What  Title  Passes  by  Sale  of.  — A  sale  by  a  bailee  of  personal 

property  intrusted  to  his  care  does  not  pass  the  title  to  the  same,  on  the  rule 

that  no  man  can  part  with  a  better  interest  than  he  has. 

This  was  an  action  of  trover  to  recover  the  value  of  a  negro 
man  named  Dave. 

It  appeared  in  evidence  that  the  negro  in  question  had  been 
purchased  by  the  plaintiff  of  William   Eoberts,  one   of  the 
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defendant's  sons,  who  had  executed  to  the  plaintiff  a  bill  of  sale 
therefor.  "Whereupon  the  defendant  introduced  the  son  to  prove 
that  Dave  viras  the  property  of  the  defendant,  and  that  he  had 
been  sold  without  any  authority  from  him. 

Dickinson,  for  the  plaintiff,  objected  that  William  Roberts, 
the  son,  was  not  a  competent  witness  because  of  his  interest  in 
this  suit;  and  also  upon  the  ground  that  he  should  not  be  per- 
mitted to  destroy  his  own  deed  or  prove  his  own  turpitude.  ,  (2 
Bac.  Abr.  584;  2  Term  Eep.  63;  4  Term  Rep.  678.)  But  it 
was  answered  by  — 

Whiteside  and  Cooke,,  for  the  defendant,  that  he  was  not  so 
immediately  to  be  a  gainer  or  loser  by  the  event  of  the  suit  as 
to  exclude  the  testimony,  particularly  as  his  interest  was  equal. 
(1  Peake's  Ev.  102;  1  Hen.  &  M.  154;  2  Call,  232;  1  Strange, 
35;  1  Term  Rep.  164;  4  Term  Rep.  480.)  Neither  can  he  be 
excluded  upon  the  ground  of  his  being  estopped  by  his  own 
deed.  That  rule  only  applies  to  papers  of  a  highly  commercial 
character,  and  even  then  '***'  the  rflle  has  been  much  relaxed. 
(7  Term  Rep.  604;  1  Peake's  Ev.  128;  1  Hen.  &  M.  154.) 

Todd,  J. — There  is  a  great  clashing  in  the  decisions  upon 
what  shall  and  what  shall  not  exclude  a  witness;  but  I  consider 
the  present  question  settled  by  the  modern  adjudications.  The 
case  of  Jourdan  v.  Lashbrook,  7  Term  Rep.  604,  in  principle 
settles  both  the  objections  that  have  been  made  to  the  admission 
of  the  testimony  of  William  Roberts ;  and  when  I  add  to  this  the 
determination  of  the  court  of  appeals  of  Virginia,  1  Hen.  &  M. 
154,  and  a  decision  of  the  Supreme  Court  of  Connecticut 
reported  by  Day,  I  feel  prevented  by  precedent  from  declaring 
this  witness  to  be  incompetent.  But  I  am  perfectly  satisfied 
that  these  cases  have  been  properly  adjudged.  The  witness 
offered  has  an  equal  interest  each  way ;  and  I  can  see  no  solid 
reason  nor  any  good  authority  for  saying  that  he  shall  be 
estopped  from  giving  evidence  by  his  own  deed.  This  is  not 
one  of  those  cases  where  such  a  rule  ever  obtained. 

M'Nairy,  J.  —  I  feel  a  considerable  aversion  to  the  admis- 
sion of  the  evidence  offered,  principally  upon  the  ground  that  a 
Brot.  C.  C  — is. 
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witness  ought  not  to  be  permitted  to  show  his  own  turpitude.  I 
am  not  satisfied  that  the  testimony  ought  to  be  received,  nor  do 
I  feel  any  conclusive  opinion  either  way,  but  I  am  most  inclined 
to  reject  it. 

Objection  overruled  by  a  division  of  the  court. 

The  defendant  then  proved  by  the  witness  aforesaid  and  other 
testimony  that  the  negro  in  question  belonged  to  him ;  that  in 
the  year  1808  "William  Roberts,  who  then  resided  near  Nash- 
ville, wrote  to  his  father  who  lived  near  Lexington,  in  Ken- 
tucky, to  send  him  Dave  to  assist  him  in  making  powder,  and 
that  he  would  pay  his  father  Dave's  hire,  Dave  was  sent 
accordingly;  and  on  the  morning  he  started  the  defendant's  wife 
proposed  to  the  defendant  that  Dave  should  be  given  to  William, 
but  he  refused.  The  negro  remained  about  two  years  in  the 
possession  of  William  before  he  sold  him  to  the  plaintiff,  during 
which  time  he  was  generally  considered  as  the  property  of  Wil- 
liam Roberts,  but  some  persons  f'^*'  had  heard  him  say  that 
Dave  belonged  to  his  father, 

Dichinson  urged  that,  as  between  the  father  and  an  innocent 
purchaser  without  notice,  it  ought  to  be  presumed  that  this  was 
a  gift  to  the  son  (1  Hayw.  97;  2  Hayw.  72),  and  that  upon 
the  general  doctrine  of  bailment  the  right  of  the  defendant  was 
divested.  The  son  had  a  special  property  in  the  negro,  and 
might  have  sued  any  person  in  his  own  name  for  a  violation  of 
that  property.  And  if  he  could  sue  any  person  who  trespassed 
upon  his  possession,  there  can  be  no  reason  why  he  might  not 
sell ;  because  a  recovery  against  a  third  person  of  the  value  of 
the  negro  would  be  as  much  a  divestiture  of  the  defendant's  title 
as  a  sale.     (2  Blackst.  Com.  449,  452;  2  Saund.  47,  note  b.) 

But  it  was  answered  by  the  defendant's  counsel  that  when  a 
man  parts  with  a  limited  qualified  property  in  a  thing,  he  does 
not  thereby  part  with  the  general  right  of  ownership;  and  that 
a  mere  breach  of  trust  by  a  bailee  could  not  deprive  the  real 
owner  of  his  right.  Stump  stands  in  the  same  situation  with 
William  Roberts  upon  the  ground  that  no  man  can  part  with  an 
interest  which  he  has  not,  and  because  a  purchaser  buys  the 
title  of  the  vendor.     (Hardin,  531.) 

Todd,   J. — How   far    a    bailee   may  dispose   of   property 
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intrusted  to  his  care  has  frequently  been  a  matter  of  doubt.  My 
own  opinion  is  that  it  will  not  confer  upon  him  the  right  to  sell. 
When  one  man  hires  or  loans  his  property  to  another  he  does 
not  part  with  his  right  to  it,  nor  will  his  title  be  injured  by  any 
sale  which  may  be  made  by  the  bailee.  It  is  so  understood  in 
the  country  generally ;  because  no  man  when  he  hires  or  loans 
his  property,  either  to  make  profit  thereby,  or  from  a  spirit  of 
accommodation,  imagines  that  by  doing  so  he  is  liable  to  forfeit 
his  claim  altogether,  if  the  person  to  whom  he  hires  or  loans 
it  chooses  to  act  dishonestly.  It  would  be  most  absurd  to  sup- 
pose that  if  the  real  owner  parts  with  a  limited,  qualified,  and 
conditional  right  to  his  property,  a  subsequent  purchaser, 
through  the  means  ^^^^^  of  a  breach  of  trust  on  the  part  of  the 
bailee,  can  divest  him  of  the  thing  so  intrusted  altogether.  If  , 
such  were  the  law  no  man  would  be  safe,  and  it  would  at  once 
sap  the  foundation  of  all  spirit  of  accommodation. 

The  proper  inquiry,  therefore,  will  be,  was  this  a  gift?  If 
the  jury  believe  it  was,  then  the  sale  to  Stump  is  legal,  and  will 
vest  him  with  a  good  title.  But  if  from  the  whole  of  the  evi- 
dence the  jury  should  be  of  opinion  th-it  Dave  was  hired  or 
loaned  to  William  Eoberts,  the  title  of  the  defendant  cannot  be 
considered  as  divested  by  his  sale  to  the  plaintiff.     (Hardin,  531.) 

It  is  true  as  has  been  argued  by  the  counsel  for  the  plaintiff, 
that  where  a  father  sends  property  to  his  son  or  son-in-law,  and 
says  nothing  about  the  way  in  which  he  is  to  have  it,  the  law  will 
presume  it  to  be  a  gift;  but  the  presumption  only  holds  in  the 
absence  of  proof  showing  a  contrary  intention. 

M'Naiey,  J.  —  The  question  presented  to  the  consideration 
of  the  court  is  a  new  one,  and  possesses  considerable  difficulty. 
As  a  general  rule  it  is  unquestionably  true  that  the  possession 
of  personal  goods  is  to  be  considered  as  evidence  of  title ;  and  it 
seems  to  me  that,  except  in  cases  where  the  possession  has  been 
acquired  by  fraud  or  felony,  a  purchase  bona  fide  made  of  the 
person  in  possession  will  confer  upon  the  purchaser  a  good  title. 
This  opinion,  however,  is  expressed  with  considerable  hesitation, 
and  I  am  by  no  means  clear  that  it  is  correct.  I  entertain  no 
decided  opinion  upon  the  question. 

The  jury  found  for  the  defendant. 
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GRAHAM'S  LESSEE  ^.   DUDLEY. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1813.— 1  Cooke,  353.] 

Land— Entky,  When  Takes  Eefect. — An  entry  takes  effect  from  its  date,  and 

not  from  its  place  on  the  entry  taker's  book. 
Calls  in  Entby,  Kepuokance  Between.  —  Of  two  calls  in  an  entry  repugnant  to 

each  other,  and  both  eq^ually  notorious,  the  general  call  must  give  way  and  the 

locative  call  be  adhered  to. 

In  support  of  the  title  of  the  lessor  of  the  plaintiff  he  pro- 
duced a  grant  from  the  State  of  North  Carolina  to  William 
Mebane,  dated  the  14th  day  of  f»=*'  March,  1787,  for  seven 
thousand  two  hundred  acres  of  land,  and  a  deed  from  Mebane 
to  him  dated  the  1st  day  of  October,  1790. 

The  defendant  claimed'  under  a  grant  from  the  State  of  North 
Carolina  dated  31st  day  of  December,  1793,  and  an  entry  made 
the  20th  day  of  December,  1783,  in  the  name  of  John  Read, 
calling  for  "  three  thousand  eight  hundred  and  forty  acres  lying 
on  Little  Harpeth,  beginning  above  Absalom  Tatum's  line,  and 
up  said  river  on  both  sides  for  complement."  The  entry  is 
No.  160,  and  stands  on  the  seventh  page  of  the  entry  book. 

The  plaintiff  then  produced  an  entry,  alleging  it  to  be  the  one 
upon  which  his  grant  issued,  dated  the  7th  day  of  February, 
1784,  calling  to  lie  "on  Harpeth,  adjoining  Absalom  Tatum's 
line  above."  This  entry  was  for  five  thousand  two  hundred 
acres,  and  stands  on  the  first  page  of  the  entry  taker's  book. 

It  appeared  in  evidence  that  in  the  month  of  February,  1783, 
Absalom  Tatum,  Isaac  Shelby,  and  Anthony  Bledsoe>  did,  in 
pursuance  of  an  appointment  by  the  State  of  North  Carolina, 
run  the  military  line,  and  that  for  this  service  they  were  entitled 
to  receive  five  thousand  acres  of  land.  That  the  commissioners 
kept  a  record  of  their  proceedings  in  a  book  in  which  was 
entered  the  claims  of  the  guards  as  well  as  their  own,  under  a 
belief  at  that  time  that  no  other  entry  need  be  made;  and  that 
this  book  remained  in  this  country,  where  a  general  knowledge 
existed  that  it  contained  such  entries,  for  several  years,  when  it 
was  burned  by  the  Indians. 

It  also  appeared  that  Tatum,  when  he  run  what  is  called  the 
western  line,  the  commissioners  having  divided  into  three  parties, 
made  known  his  intention  to  locate  his  five  thousand  acres  at  or 
near  the  ten-mile  tree,  where  the  line  crosses  West  Harpeth. 
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The  claim  was  notorious  at  and  before  the  20th  day  of  Decem- 
ber, 1783,  as  any  object  in  the  country.  At  that  time  also 
West  Harpeth  was  notorious,  and  so  was  Little  Harpeth. 
Tatum  had  no  other  claim  in  the  country. 

In  the  spring  of  1783  the  legislature  of  North  Carolina  made 
provision  that  the  commissioners,  guards,  etc.,  should  make 
their  entries  in  the  pre-emption  '***'  office  of  Davidson  County, 
in  pursuance  of  which  Tatum,  on  the  5th  day  of  February, 
1 784,  entered  his  five  thousand  acres,  calling  to  begin  "  west  of 
the  ten-mile  tree,  and  to  run  south  and  north  and  east  for  quan- 
tity, so  as  to  include  the  creek,"  meaning  "West  Harpeth.  Evi- 
dence was  introduced  to  prove  that  the  entry  thus  made  was  a 
copy  of  the  one  previously  made  in  the  commissioner's  books. 

In  the  progress  of  the  cause  three  questions  arose:  — 

First.  Whether  the  entry  took  effect  from  the  date,  or  from 
the  time  it  was  put  upon  the  books.  In  the  latter  case  the 
plaintiff  had  the  oldest  entry. 

Second.  Whether  the  call  for  Little  Harpeth  could  be  rejected 
as  surplusage. 

Third.  Whether  a  call  for  Tatum's  line  before  it  had  any 
legal  existence  was  a  good  call. 

WliUeside,  Bech,  and  Haywood,  for  the  plaintiff. 

Dickinson  and  Cooke,  for  the  defendant. 

By  the  Court.  —  By  a  law  which  passed  in  the  spring  of 
1783  the  holders  of  warrants  were  authorized,  after  the  first  day 
of  the  following  October,  to  make  their  locations.  At  that  time 
no  book  was  required  to  be  kept  in  which  the  entries  were  to  be 
made;  nor  did  any  law  pass  making  it  necessary  until  some 
time  in  June,  1784.  In  the  mean  time  a  great  many  locations 
were  made  and  deposited  with  the  surveyor.  When  the  law 
passed  requiring  a  book  to  be  kept,  these  locations  were  for- 
warded in  the  lump  by  the  surveyor  to  the  person  whom  he  had 
appointed  to  keep  the  books.  They  were  then  entered  in  the 
entry  book  without  any  regard  to  their  respective  dates ;  so  that 
he  who  made  the  first  location,  and  deposited  it  first  Avith  the 
surveyor,  may  stand  second  on  the  entry  book.  We  consider  it 
a  matter  of  fair  legal  inference  that  the  date  of  the  location  is 
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the  time  it  was  placed  with  the  surveyor;  and  that  it  takes  its 
effect  from  that  time,  and  not  from  its  place  on  the  book  of  the 
entry  taker.  If,  then,  the  entry  of  Read  is  good  in  other 
respects,  the  defendants  must  prevail. 

Read's  entry  calls  for  Little  Harpeth  and  Tatum's  line.  It 
is  impossible  to  comply  with  both  these  calls,  as  they  are 
utterly  repugnant  to  each  other.  Which  then  shall  be  rejected  ? 
We  conceive  that  where  '*^®^  there  are  two  calls  in  an  entry 
repugnant  to  each  other,  the  one  general  and  the  other  locative, 
and  both  equally  notorious,  that  the  general  call  ought  to  be 
rejected  as  surplusage,  and  the  locative  call  adhered  to,  under  a 
well-known  principle  that  such  a  construction  ought  to  be  given 
to  an  entry,  that,  if  possible,  it  may  live  rather  than  perish. 
We  are,  therefore,  of  opinion  that  the  call  for  Little  Harpeth 
may  be  rejected. 

The  principal  difficulty,  however,  is  about  the  call  for  Tatum's 
line,  even  although  the  other  call  be  rejected.  At  the  time 
Read  made  his  entry  Tatum  had  no  legal  claim  anywhere.  A 
general  knowledge  that  Tatum  had  a  claim  somewhere  in  the 
neighborhood  would  not  be  giving  sufficient  locality  to  it  to 
authorize  a  man  to  call  to  adjoin  it.  If  a  particular  spot 
becomes  notorious  as  the  claim  of  Tatipm,  so  that  it  can  be  cer- 
tainly identified,  although  in  fact  he  has  no  claim  there,  then  a 
call  to  adjoin  it  will  be  good,  and  special  enough ;  but  we  do 
not  conceive  that  a  call  to  adjoin  a  claim,  the  lines  of  which  can- 
not be  identified,  or  a  line  which  has  no  legal  existence,  notwith- 
standing these  uncertainties  may  be  removed  before  the  making 
of  the  adversary  entry,  will  be  sufficient.  If  the  jury  should  be 
of  opinion  that  Tatum's  claim  as  to  locality  and  identity  was 
notorious  in  the  country  before  the  20th  day  of  December,  1783, 
the  time  when  Read  made  his  entry,  they  will  find  for  the 
defendant;  otherwise  they  will  find  for  the  plaintiff. 
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PATTON'S  LESSEE  v.   HYNES. 

lU.  S.  Circuit  Court,  District  of  Tennessee,  1813.  —1  Cooke,  356.] 

Statute  op  Limitations — Title  op  Adverse  Possession.  -  To  obtain  the  benefit 
of  the  Statute  of  Limitations  under  a  plea  of  seven  years'  possession  in  Tennes- 
see, the  claimant  must  have  color  of  title. 

This  was  an  ejectmeut  brought  to  recover  possession  of  lot 
No.  23,  in  the  town  of  Nashville. 

[3511  rpj^g  plaintiff  gave  in  evidence  a  deed  from  the  commis- 
sioners to  Abednigo  Llewallen,  dated  the  8th  day  of  July,  1785, 
for  the  lot  in  question.  It  was  then  proved  that  Abednigo 
was  dead ;  and  that  Shadracli  Llewallen  was  his  heir  at  law.  A 
deed  was  exhibited  from  Shadrach  to  Francis  May,  dated  the 
30th  day  of  August,  1810;  and  also  a  conveyance  from  May  to 
the  lessor  of  the  plaintiff,  dated  the  31st  of  October,  1810. 

The  defendant  also  claimed  title  under  Abednigo  Llewallen, 
and  exhibited  in  proof  a  deed  from  "William  T.  Lewis,  dated  in 
1805 ;  a  deed  from  Joel  Lewis  to  "William  T.  Lewis,  dated  in 
1802;  a  deed  from  Josiah  Love  to  Joel  Lewis,  dated  in  1793 ; 
and  a  deed  from  John  Montgomery  to  Josiah  Love,  dated  in 
September,  1789. 

The  defendant,  and  those  under  whom  he  claims,  have  been 
in  possession  of  the  lot  ever  since  the  month  of  February,  1793. 

Testimony  was  introdnced  in  behalf  of  the  defendant  for  the 
purpose  of  showing  that  Abednigo  Llewallen  had  sold  the  lot 
to  Montgomery ;  but  it  was  admitted  that  no  deed  of  convey- 
ance could  be  produced.  Testimony  was  also  introduced,  with 
a  view  of  proving  the  deed  purporting  to  be  from  Montgomery 
to  Love  a  forgery. 

Whiteside,  for  the  plaintiff. 

Dickinson  and  Haywood,  for  the  defendant. 

Todd,  J.,  (absent  M'Naiey,  J.)— There  are  two  questions 
arising  in  this  case :  — 

First,  "Whether  the  jury  have  a  right,  from  length  of  posses- 
sion and  other  circumstances,  to  presume  a  deed  from  Llewallen 
to  Montgomery.  This  is  a  proposition  so  entirely  depending 
on  matters  of  fact  that  it  is  difficult  to  give  any  clear  and  satis- 
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factory  opinion  upon  it.  At  present,  however,  I  have  no  hesi- 
tation in  saying  that  where  a  person  has  been  in  possession  for 
the  length  of  time  mentioned  in  this  case,  and  can  also  intro- 
duce circumstances  to  prove  a  sale  by  the  original  owner,  it  may 
be  left  to  a  jury  to  presume  that  there  was  a  conveyance,  and 
that  it  has  been  registered.  But  even  then  the  chain  of  title  in 
[358]  ^]jg  present  case  would  be  defective,  if  the  jury  should  be 
of  opinion  that  the  paper  puporting  to  be  a  deed  from  Mont- 
gomery to  Love  is  a  forgery. 

Second.  The  second  question  arises  upon  the  Statutes  of 
Limitation.  The  Act  of  1715  declares  that  "no  person  or  per- 
sons, nor  their  heirs,  which  hereafter  shall  have  any  right  or 
title  to  any  lands,  tenements,  or  hereditaments,  shall  thereunto 
enter  and  make  claim,  but  within  seven  years  next  after  his,  her, 
or  their  right  or  title  shall  descend  or  accrue;  and  in  default 
thereof,  such  person  or  persons  so  not  entering  or  making  default 
shall  be  utterly  excluded  and  disabled  from  any  entry  or  claim 
thereafter  to  be  made." 

The  Act  of  1797,  upon  which  the  plaintiff's  counsel  relies  as 
a  repeal  of  that  of  1715,  provides  that  in  all  cases  where  any 
person  or  persons  shall  have  had  seven  years'  peaceable  posses- 
sion of  any  land  by  virtue  of  a  grant,  or  deed  of  conveyance 
founded  upon  a  grant,  and  no  legal  claim,  by  suit  in  law,  shall 
be  set  up  to  the  said  land  within  the  above  time,  then  and  in 
that  case  the  person  so  holding  possession  as  aforesaid  shall  be 
entitled,  etc. 

I  do  not  consider  that  the  Act  of  1797  repeals  that  of  1715; 
but  when  they  are  both  taken  together  the  result  will  be  that  a 
naked  possession,  by  a  mere  trespasser  for  the  term  of  seven 
years,  will  be  no  bar  to  a  recovery  sought  by  the  original  legal 
owner.  At  the  same  time  I  wish  It  understood  as  the  opinion 
of  the  court  that  a  regular  chain  of  conveyances  in  due  form 
from  the  original  grantee,  is  not  required  to  authorize  the 
statute  to  be  a  bar.  The  land  must  first  be  appropriated,  and  . 
then,  to  protect  the  possession  of  a  defendant,  he  must  have  had 
that  possession  seven  years,  peaceably,  under  a  color  of  title. 

To  constitute  a  color  of  title  there  need  not  be  a  regular  chain 
of  conveyances.  If  the  possession  has  been  taken  in  such  a  way 
as  to  authorize  a  belief  that  the  possessor  imagined  he  was 
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occupying  his  own  property,  that  will  be  color  of  title.  What 
will  amount  to  this  must  depend  upon  the  particular  circum- 
stances of  the  case;  but  it  has  always  been  understood  that 
possession  under  a  deed  will  be  sufficient,  f*^®^  Upon  this 
principle  the  case  of  Sawyer  v.  Shannon,  in  this  court,  was 
decided ;  and  I  have  no  disposition  to  disturb  it.  It  is  of  the 
utmost  consequence  that  our  decisions  in  regard  to  real  property 
should  be  uniform. 

Under  this  view  of  the  case  it  will  not  be  at  all  material 
whether  the  deed  from  Montgomery  was  forged  or  not,  as  there 
has  been  possession  under  a  deed  admitted  to  be  genuine  for 
twenty  years. 


WATSON  &  M'lVEE  v.  DOBBINS. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1813.  — 1  Cooke,  359.] 

Deed — Eeoistratiok,  Sufficiency  of. — Eegistration  of  a  deed  in  tlie  county  in 
which  one  of  several  grantees  resides  is  not  sufficient  in  North  Cai-ohna  under 
the  Act  of  1788. 

The  plaintiff  relied  on  a  grant  to  Martin  Armstrong  from  the 
State  of  North  Carolina,  and  a  deed  from  him  by  his  attorney 
in  fact,  to  one  of  the  lessors  of  the  plaintiff,  dated  in  February, 
1797.  This  deed  was  proved  and  registered  in  Davidson 
County,  in  1798,  and  afterwards  registered,  to  wit,  in  1812,  in 
the  county  of  Giles,  where  the  land  lies. 

At  the  date  of  this  deed  and  the  first  probate  and  registration 
thereof,  the  land  lay  in  the  Indian  boundary.  Watson,  to 
whom  the  deed  was  made,  resided  in  North  Carolina,  east  of 
the  Cumberland  Mountain. 

The  defendant  claimed  under  a  deed  from  Martin  Armstrong, 
dated  in  the  year  1802,  to  the  heirs  of  Alexander  Dobbins.  It 
was  proved  in  July,  1804,  before  the  county  court  of  Davidson, 
and  in  September  following  was  registered  in  the  same  county. 
In  1811,  after  the  commencement  of  this  suit,  but  before  the 
last  registration  of  the  deed  to  Watson,  the  deed  under  which 
the  defendant  claimed  was  also  registered  in  the  county  of 
Giles.     Proof  was  introduced  going  to  show  that  at  the  date  and 
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first  registration  f*""^  of  the  deed,  David  Dobbins,  one  of  the 
heirs  of  Alexander  Dobbins,  resided  in  Davidson  County. 

Dickinson,  for  the  plaintiff. 

Whiteside  and  Cooke,  for  the  defendant. 

By  the  Court.  —  The  registration  of  the  deed  from  Arm- 
strong to  Watson,  in  Davidson  County,  was  certainly  illegal; 
but  the  subsequent  registration  in  Giles  was  well  enough,  and 
will  confer  upon  the  grantee  a  legal  title  to  the  land  conveyed 
by  the  deed,  to  take  effect  from  the  date,  unless  the  deed  to  the 
heirs  of  Dobbins,  which  has  in  the  mean  time  been  executed  and 
registered,  can  be  made  to  prevent  it. 

The  Act  of  1807,  which  revives  the  right  of  registering  deeds 
situated  similar  to  this  of  Watson's,  expressly  secures  the  right 
of  subsequent  purchasers  and  creditors,  where  they  have  caused 
their  deeds  to  be  registered  in  the  time  and  manner  prescribed 
by  law.  Under  the  provisions  of  this  act,  and  those  of  a  similar 
import  of  a  subsequent  date,  if  the  registration  of  the  defend- 
ant's deed  in  Davidson  County  be  good,  in  consequence  of  the 
residence  of  one  of  the  grantees  in  that  county,  as  it  was  regis- 
tered in  proper  time,  the  defendant  will  be  entitled  to  recover. 
The  Act  of  1788,  c.  24,  §  5,  declares  that  all  lands  entered  in 
the  office  of  John  Armstrong,  west  of  Cumberland  Mountain, 
may  be  registered  in  the  county  in  which  the  proprietor  of  said 
land  may  reside.  In  this  case  there  are  several  grantees,  some 
of  whom  were,  at  the  date  of  the  first  probate  and  registration, 
residents  of  North  Carolina,  one  only  lived  in  Davidson.  The 
court  are,  therefore,  inclined  to  the  opinion  that  the  registration 
was  not  sufficient  in  the  county  of  Davidson,  and  the  grantees 
have  not  attempted  a  registration  under  any  law  but  that  of  1788. 


BUSH'S  HEIRS  v.  WILLIAMS  et  al. 

[U.  S.  Circuit  Court,  District  of  Tennesaee,  1813.— 1  Cooke,  360.] 

Tax  Sale— Owtteb,  How  Bound  et.— In  order  to  bind  the  owner  by  a  tax  sale  the 
land  muat  have  been  proceeded  against  in  the  name  of  the  real  owner,  or  by 
such  a  description  as  will  clearly  identify  it. 
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This  was  an  action  of  ejectment  for  a  tract  of  I''"'-^  land  lying 
in  the  county  of  Smith. 

The  plaintiff  introduced  a  grant  from  the  State  of  North  Car- 
olina to  William  Bush,  the  ancestor  of  the  present  lessors,  for 
the  land  now  in  controversy,  and  proved  that  the  defendants 
were  in  possession  at  the  time  of  the  service  of  the  declaration 
in  ejectment. 

The  defendants  claimed  the  land  under  a  sale  for  the  revenue 
tax,  to  John  C.  Hamilton,  by  the  order  of  the  county  court  of 
Smith.  The  record  stated  that  at  the  June  term,  1806,  William 
Douglass,  late  sheriff  and  collector  of  the  revenue  tax  for  the 
year  1803,  reported  to  that  court  that  there  were  two  thousand 
five  hundred  and  sixty  acres  of  land  belonging  to  William 
Bush's  heirs,  upon  which  the  tax  of  1803  had  not  been  paid, 
and  that  there  was  no  goods  or  chattels  out  of  which  he  could 
make  the  amount.  The  court  thereupon  ordered  that  the  land 
should  be  advertised,  once  in  the  Gazette  of  the  public  printer, 
and  twice  in  the  Gazette  published  in  the  district  where  the 
land  lay;  and  the  record  further  showed  that  publication  was 
accordingly  made. 

Grundy  and  OooJce,  for  the  plaintiffs,  argued  that  the  record 
ought  not  to  be  received  as  evidence :  — 

First.  Because  the  heirs  of  William  Bush  were  not  named  in 
the  proceedings,  nor  was  any  description  given  of  the  land  to 
supply  that  defect. 

Second.  Because  the  report  to  the  county  court  of  Smith  was 
made  by  the  late  sheriff  and  collector,  whereas  it  ought  to  have 
been  made  by  the  one  in  of&ce  at  the  time  the  report  was  made ; 
and,- — 

Third.  Because  the  record  showed  that  publication  had  been 
made  in  the  Gazette  of  the  public  printer  but  once,  when  the 
law  requires  that  it  should  be  made  twice. 

Haywood  and  Whiteside  argued  for  the  defendants  that  there 
was  no  necessity  to  name  the  heirs.  The  tax  is  a  lien  upon  the 
land,  and  the  real  owners  of  it  knowing  the  tax  ought  to  be 
paid,  should  have  come  forward  and  prevented  the  sale  by  a 
payment  of  what  was  due.     A  scire  facias  may  issue  against 
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persons  without  naming  them,  nor  otherwise  referring  to  them, 
except  by  description,  as  against  the  f"**^  executor  of  A.,  without 
naming' him.     So  it  may  issue  against  terre  tenants.     (5  Com. 

Dig.  3  L.  a.) 

As  to  the  other  two  objections,  which  refer  only  to  matters 
which  should  have  been  done  before  the  judgment  was  entered 
up,  no  serious  difficulty  can  exist.  The  matter  before  the 
county  court  was  that  over  which  they  had  jurisdiction,  and 
consequently  it  is  to  be  presumed  that  all  the  steps  required  to 
be  taken  before  rendering  the  judgment  were  regular,  and  it  is 
not  competent  to  show  the  contrary. 

By  the  Cotjet.  —  In  every  part  of  the  proceedings  in  this 
case  the  land  has  been  described  thus :  "  William  Bush's  heirs, 
two  thousand  five  hundred  and  sixty  acres."  The  heirs  of  Bush 
are  not  named,  nor  is  any  description  of  the  land  given.  Before 
the  Act  of  1803  it  was  necessary  that  all  lands  should  be 
reported  in  the  name  of  the  true  owner ;  but  as  evident  incon- 
venience arose  from  this,  in  consequence  of  the  difficulty  of 
ascertaining  who  that  was,  it  was  provided  by  the  act  referred 
to  that  the  report  and  proceedings  need  not  be  in  the  name  of 
the  true  owner,  provided  such  a  description  was  given  of  the 
land  as  would  enable  him  to  know,  upon  seeing  a  publication  of 
the  proceedings,  that  it  belonged  to  him.  The  description 
required  by  law  is  not  given  in  this  case;  nor  is  there  such  a 
reference  to  the  owner  as  will  supply  the  defect.  No  man  can 
be  bound  by  proceedings  to  which  he  is  not  a  party,  and  to  make 
him  a  party  he  must  be  named.  A  scire  facias  against  heirs 
generally,  without  naming  them,  would  not  be  good;  at  all 
events  they  would  not  be  bound  by  the  judgment  upon  it,  unless 
the  sheriff  were  to  return  scire  fed,  and  name  them ;  a  return 
of  two  nihils  would  not  answer.  The  same  remark  will  apply 
to  proceedings  against  terre  tenants.  (2  Tidd's  Prac.  tit.  Scire 
Facias.) 

Upon  this  ground  alone,  laying  the  other  objections  aside  for 
present,  the  court  is  clearly  of  opinion  that  the  judgment  con- 
demning the  land  to  be  sold  is  absolutely  void. 

But  the  court  is  far  from  believing  that  the  other  objections 
are  not  well  founded.     It  is  true  that  after  the  judgment  most 
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of  the  preliminary  steps  which  '***J  the  law  requires  are  pre- 
sumed to  have  been  taken;  but  this  presumption  wholly  fails  if 
the  record  itself  shows  that  they  have  not  been  taken.  If  the 
record  is  silent  as  to  who  made  the  report,  it  may  be  presumed 
that  it  was  made  by  the  proper  officer;  but  if  it  shows  clearly  that 
it  was  made  by  a  person  having  no  authority  to  act,  the  case  is 
materially  changed.  Presumption  will  supply  the  omission  in 
one  case,  but  in  the  other  there  is  nothing  left  to  presume.  The 
report  ought  to  have  been  made  by  the  sheriff  in  office  at  the 
time ;  he  wa*  the  only  person  who  had  a  right  to  return  that 
the  owner  had  not  any  goods  and  chattels  to  satisfy  the  tax ;  and 
consequently  the  only  person  who  could  legally  make  the  report. 
A  report  made  by  the  late  sheriff  is  no  more  than  if  made  by 
any  other  individual.  And  the  court  consider  that  to  give  the 
county  court  jurisdiction  the  report  should  have  been  made  by  a 
proper  person;  if  that  was  not  done  the  judgment  is  void. 

The  same  opinion  will  apply  to  the  want  of  a  legal  publica- 
tion in  the  Grazette  of  the  public  printer. 


RUTLEDGE'S  LESSEE  «.  BUCHANAN. 

[U.  S.  Circuit  Conrt,  District  of  Tennessee,  1813.  —  1  Cooke,  363.] 

GsANT — StTEVEY  Necessaey  TO  EsTABLisDMEKT  OF. — To  establish  a  grant  there 
nrast  be  an  actual  survey  or  such  a  description,  with  reference  to  natural  objects 
or  other  lines  capable  of  identification,  as  will  lead  to  the  place  called  for. 

The  plaintiff  procured  a  grant  for  the  land  in  controversy 
from  the  State  of  Tennessee,  dated  in  the  year  1,808,  and  proved 
the  defendant  was  in  possession  at  the  time  of  the  service  of  the 
declaration  in  ejectment. 

The  defendant  then  introduced  as  evidence  a  grant  to  himself 
for  the  same  land,  from  the  State  of  North  Carolina,  of  a  date 
long  anterior  to  that  relied  on  by  the  plaintiff.  The  defendant's 
grant  called  to  begin  "  on  a  sycamore,  running  thence,"  etc.  No 
actual  survey  was  ever  made. 

For  the  purpose  of  proving  the  beginning  called  f*"*'  for  in  the 
grant  the  defendant  offered  in  evidence  an  entry  made  in  his 
name,  upon  which  the  grant  was  founded,  calling  to  begin  at  a 
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"sycamore  marked  I.  T. — A.  B."  And  further,  that  before  the 
making  of  the  entry  the  sycamore  tree  had  been  marked  with  these 
letters  by  a  company  of  locators,  with  a  view  of  calling  for  it  in 
an  entry  to  be  made  for  the  defendant. 

Grundy  and  Trimble,  for  the  plaintiff. 

Whiteside,  Hayes,  and  Haywood,  for  the  defendant. 

By  the  Court.  — The  evidence  offered  is  not  admissible.  To 
establish  a  grant  there  must  be  an  actual  survey,  or  such  a 
description  in  the  grant  itself  as  will  lead  to  the  place  called 
for.  In  this  case  there  is  no  actual  survey,  no  marked  lines  or 
comers  were  ever  made  for  the  survey;  nor  is  any  object  called 
for  so  distinguishable  from  other  objects  as  to  make  it  certain, 
what  particular  spot  is  to  be  fixed  on  as  the  beginning.  A  tree 
may  have  been  marked  as  the  beginning  of  an  entry,  and  an 
entry  may  afterwards  have  been  made  calling  for  the  tree  so 
marked ;  but  still,  unless  the  grant  in  calling  to  begin  at  a  tree 
so  describes  that  tree  as  for  it  to  be  certain  it  was  the  one 
intended,  evidence  of  the  marking  of  the  tree  and  making  of  the 
entry  is  not  admissible  to  support  the  grant.  Such  a  descrip- 
tion or  reference  is  not  given  in  this  case.  And  the  court  is 
further  of  opinion  that  in  all  cases  where  there  has  been  no 
actual  survey  the  grant  cannot  be  good  unless  it  contains  a  good 
description  of  the  land  in  reference  to  natural  objects,  such  as 
watercourses,  mountains,  etc.,  or  to  other  lines  capable  of  identi- 
fication. The  call  to  begin  on  a  tree  will  not  do.,  unless  the  tree 
possesses  some  peculiar  qualities  distinguishing  it  from  other 
trees,  which  qualities  must  be  described  in  the  grant.  Nor  is  it 
competent  in  this  case  for  the  defendant  to  prove  the  marking 
of  this  tree  for  a  location.  Marked  lines  and  corners  made  for 
a  location  and  not  for  the  survey  cannot  be  given  in  evidence  to 
support  the  calls  in  the  grant,  unless  they  are  referred  to  by  the 
certificate  of  survey. 

Taking  all  the  case  together  the  court  is  decidedly  of  opinion 
that  the  marking  of  a  tree  for  the  beginning  of  a  location  is  not 
competent  evidence  to  prove  the  f''"'^  corner  called  for  in  a 
grant,  unless  by  some  expression  in  the  grant  it  is  evident  that 
the  tree  which  it  calls  for  is  the  one  marked  for  the  location. 
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RULE'S   LESSEE  v.   PARKER. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1813.— 1  Cooke,  365.] 

Tax  Title— Requisites  of.  — To  support  a  title  under  a  tax  sale  a  strict  compli- 
ance with  the  statute  is  requisite,  and  where  the  reputed  owner  is  proceeded 
against  as  though  ho  were  occupier,  the  sale  is  illegal. 

A  grant  issued  to  one  Grant,  Avho  conveyed  to  the  plaintiff. 
The  land  in  question  was  sold  for  the  direct  tax  as  the  property 
of  Grant,  and  purchased  by  Smith  and  Bradford.  They  sold  to 
Parker,  and  the  collector  made  him  a  deed.  Many  objections 
were  made  to  the  title  derived  under  the  sale  for  the  direct  tax ; 
but  the  points  upon  which  the  cause  turned  will  be  seen  in  the 
following  opinion  of  the  cojirt:  — 

Whiteside,  for  the  plaintiff. 

Haywood  and  DiGldnson,  for  the  defendant. 

By  the  Cotjrt. — This  is  a  proceeding  by  which  a  man's 
property  is' to  be  taken  from  him  without  the  interference  of  a 
court,  and  not  in  the  common  course  of  law.  It  is  a  summary 
and  an  extraordinary  proceeding.  Whoever  claims  title  under 
it  must  show  that  he  has  complied-with  all  the  requisites  which 
the  law  has  prescribed  in  order  to  guard  against  fraud  and 
imposition.  The  advertisements  required  by  the  act  to  precede 
a  sale  ought  to  be  proved  to  have  been  made,  so  as  to  satisfy  a 
jury  that  they  were  made.  Circumstances  indicative  of  the  fact 
may  be  received  at  this  distance  of  time;  and  some  such  circum- 
stances have  been  given  in  evidence  in  the  present  case,  such  as 
the  production  of  one  gazette,  in  which  the  advertisement 
appears.  But  there  is  one  objection  which  the  court  deems 
fatal.  The  surveyor's  book  describes  the  land  and  its  situation, 
and  states  Grant  to  be  the  reputed  '^*""'  owner.  The  collector's 
book  states  him  to  be  the  occupier  or  possessor,  and  it  is  proved 
that  Grant  lived  in  Kentucky.  Had  it  appeared  upon  the  col- 
lector's book  that  he  was  only  the  reputed  owner,  there  would 
have  been  a  publication  as  directed  by  the  Act  of  1798,  c.  92, 
§  11,  as  well  as  the  publication  required  by  the  thirteenth  sec- 
tion. It  is  indeed  argued  by  the  counsel  for  the  defendant  that 
the  publication  is  only  requisite  in  the  case  of  an  unknown  per- 
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son,  whose  personal  property  is  intended  to  be  seized  by  tlie  col- 
lector for  raising  the  taxes  due,  and  is  only  preparatory  to  such 
•  seizure.  I  am  of  opinion,  however,  that  it  is  equally  necessary 
in  the  case  of  a  person  who  is  known,  but  is  the  resident  of 
another  State  or  country ;  and  that  in  the  case  of  an  absentee 
both  advertisements  are  necessary,  as  directed  by  the  eleventh 
and  twelfth  sections  of  the  Act  of  1798.  As. to  the  objection 
that  a  demand  by  the  collector  ought  to  have  preceded  the  sale 
that  could  not  be,  for  the  reputed  owner  was  not  in  the  collec- 
tion district.  Nor  does  the  court  perceive  the  weight  of  the 
objection  as  to  sending  a  statement  of  the  taxes  due  to  the  col- 
lector of  the  district  where  Grant  resided.  The  district  spoken 
of  in  the  act  meant  one  in  the  State,  and  under  the  care  and 
superintendence  of  the  same  supervisor  as  the  district  from 
whence  it  must  be  sent. 
Verdict  for  the  plaintiff. 

Note. — This  case  went  to  the  United  States  Supreme  Court  on  a  writ  of  error, 
and  the  judgment  of  this  court  was  affirmed.     (See  9  Cranch,  64.) 


M'lVER'S    LESSEE   v.  EEAGAN. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1813.—  1  Cooke,  366.] 

Statute  of  Limitatioss — AnvEnsE  Possession  or  Land. — No  claimant  is  entitled 
to  the  protection  of  the  Statute  of  Limitations,  under  a  plea  of  seven  years' 
possession,  without  he  entered  under  color  of  title. 

The  plaintiff  relied  upon  a  grant  from  the  State  of  North 
Carolina  to  Stokeley  Donelson  and  "William  Tyrrill  for  forty 
thousand  acres  of  land,  dated  in  January,  1795. 

lae.ri  q^  ^j^g  ^^^  q£  ^j^g  defendant  a  grant  was  introduced 
covering  the  land  in  contest  from  the  State  of  North  Carolina  to 
John  Mebane,  dated  in  the  year  1800.  The  defendant  had  no 
legal  title  under  that  grant;  but  he  had  been  in  possession  of 
the  land  for  more  than  seven  years  before  the  commencement  of 
this  suit;  and  it  was  endeavored  to  be  shown  that  he  took  pos- 
session of  it  with  the  consent  of  Mebane. 

The  beginning  corner  of  the  land  called  for  in  the  plaintiff's 
grant  was,  until  the  year  1806,  within  the  Indian  boundary,- 
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but  that  part  of  the  land  on  which  the  defendant  resided  was 
not.  Seven  years  did  not  elapse  between  the  extinguishment  of 
the  Indian  title  and  the  commeacement  of  the  present  action. 

Two  questions  arose  in  argument:  — 

First.  "Whether  the  act  of  Congress  which  prevented  the  run- 
ning of  lines  and  making  of  surveys  within  the  Indian  boundary 
did  not  prevent  the  Statute  of  Limitation  from  attaching  until 
after  the  extinguishment  of  the  Indian  title. 

Second.  Whether  the  defendant  had  such  a  title  as  would 
authorize  him  to  avail  himself  of  the  Statute  of  Limitations. 

Whiteside  and  Trimble,  for  the  plaintiff. 

Gnmdy,  for  the  defendant. 

M'Naiey,  J.,  delivered  his  opinion  as  follows:  — 

First.  The  act  of  Congress  relied  upon  by  the  plaintiff  is  in 
the  following  words :  "  If  any  citizen  or  other  person  shall  make 
a  settlement  on  auy  lands  belonging,  or  secured,  or  granted  by 
treaty  with  the  United  States  to  any  Indian  tribe,  or  shall  sur- 
vey, or  attempt  to  survey  such  lands,  or  designate  any  of  the 
boundaries,  by  marking  trees,  or  otherwise,  such  offender  shall 
forfeit  a  sum  not  exceeding  one  thousand  dollars,  and  suffer 
imprisonment  not  exceeding  twelve  months." 

In  construing  the  statute  of  seven  years'  possession  it  has 
always  been  understood  that  it  can  never  apply,  nor  commence 
running,  until  the  person  against  whom  it  is  to  operate,  or  those 
under  whom  he  claims,  is  invested  with  a  legal  title.  Until 
that  time,  in  legal  language,  no  entry  or  claim  could  be  made. 
[308I  j^jjj  j|-  jg  equally  clear  that  if  the  law  imposes  a  legal  dis- 
ability to  bring  suit  the  statute  will  not  apply  until  the  disability 
is  removed.  So,  if  in  this  case  the  act  of  Congress  had  pre- 
vented M'lver  from  prosecuting  his  claim,  I  should  be  of 
opinion  that  he  ought  not  to  be  at  all  affected  by  the  possession 
of  the  defendant.     But  I  do  not  consider  that  this  was  the  case. 

The  object  of  the  act  was  to  prevent  a  disturbance  with  the 
Indians,  arising  from  persons  going  on  their  lands  and  marking 
trees,  and  making  surveys,  with  a  view  to  procure  titles ;  but  if 
a  corner  had  been  marked  before  the  passage  of  the  act,  it  surely 
could  not  have  been  intended  that  the  owner  might  not  go  upon 
Bbun.  0.  C  — 16. 
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the  land  to  examine  for  the  corner,  and  collect  such  other  proof 
as  would  enable  him  to  establish  his  beginning.  And,  indeed, 
if  there  should  be  any  doubt  upon  that  point  I  consider  that 
under  the  third  section  of  the  act  a  license  might  have  been  pro- 
cured from  the  governor  upon  a  proper  application  for  that  pur- 
pose. Inasmuch,  therefore,  as  there  was  no  legal  disability  to 
commence  suit  in  proper  time,  and  as,  at  most,  the  act  only 
threw  some  impediments  in  the  way  of  procuring  testimony,  the 
court  is  of  opinion  that  the  first  proposition  ought  to  be  deter- 
mined for  the  defendant. 

Second.  It  will  not  be  necessary  for  the  court  to  say  much 
upon  the  second  proposition.  A  naked  possession  will  not 
authorize  the  defendant  to  avail  himself  of  the  statute.  There- 
fore, if  the  jury  should  be  of  opinion  that  the  defendant  took 
possession  of  the  land  in  contest,  as  a  mere  trespasser,  without 
any  authority  from  Mebane,  they  ought  to  find  for  the  plaintiff; 
but  if,  on  the  other  hand,  it  appears  that  the  defendant  for  seven 
years  next  before  the  commencement  of  the  present  action  was 
in  possession  of  the  land  with  the  consent  or  approbation  of 
Mebane,  the  verdict  ought  to  be  for  the  defendant.  The  jury 
will  determine  this  matter  from  the  evidence  now  before  them. 

Yerdict  for  the  defendant. 

Note. — This  case  waa  taken  to  the  United  States  Supreme  Court  on  a  writ  of 
error,  and  the  judgment  of  this  court  affirmtd.     (See  2  Wheat.  25.) 


SHEPHEED'S  LESSEE  v.   BAILY. 

[U.  S.  Circuit  Court,  District  of  Tennessee,  1813.  —  1  Coolce,  369.] 

Laotj  — SuBTET,  Ho-w  Made  Wheke  Calls  in  Entry  Indeftnite. — If  the  calls 
in  an  entry  be  indefinite,  the  survey  must  be  made  in  an  oblong  or  a  square.  If 
the  call  be  for  land  to  lie  on  a  creek,  the  survey  must  be  made  so  as  to  give  an 
equal  quantity  of  land  on  each  side  of  it. 

The  plamtiff  introduced  a  grant  from  the  State  of  North 
Carolina  to  John  Haywood,  for  five  thousand  acres  of  land, 
dated  the  20th  of  December,  1791,  describing  the  land  in  con- 
test as  follows :  "  On  the  waters  of  Richland  Creek,  a  branch  of 
Elk  River,  on  a  small  creek  which  the  commissioners  and  guard 
came  down  on  their  return  from  Elk  River,  the  day  before,  they 
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encamped  on  the  north  side  of  Richland  Creek,  beginning  on 
the  bank  of  said  small  creek  at  a  white  oak,  one  mile  above  a 
large  spring;  thence  west  eight  hundred  and  ninety-four  poles 
to  a  mulberry;  thence  north  eight  hundred  and  ninety  four 
poles  to  two  dogwoods ;  thence  east  eight  hundred  and  ninety- 
four  poles  to  a  stake;  thence  south  eight  hundred  and  ninety- 
four  poles  to  the  beginning. 

Evidence  was  also  introduced  to  prove  the  notoriety  and  iden- 
tity of  the  small  creek  and  spring;  but  it  appeared  that  no 
actual  survey  had  ever  been  made. 

The  defendant  claimed  under  a  grant  to  Stokeley  Donelson, 
issued  by  the  State  of  North  Carolina,  for  five  thousand  acres, 
on  the  17th  of  June,  1790. 

The  plaintiff,  for  the  purpose  of  giving  his  title  effect  beyond 
the  date  of  the  grant  to  Donelson,  introduced  the  following 
entry:  "25th  October,  1783.  John  Haywood  enters  five  thou- 
sand acres  on  the  waters  of  Richland  Creek,  between  said  creek 
and  Elk  River,  on  a  small  creek  falling  into  Richland  Creek, 
which  small  creek  the  commissioners  and  guard  came  down  on 
their  return  from  Elk  River  the  day  before  they  encamped  on 
the  north  bank  of  Richland  Creek,  including  a  large  spring 
about  two  miles  from  the  mouth  of  said  small  creek,  beginning 
on  the  bank  of  said  small  creek,  one  mile  above  said  spring,  run- 
ning doAvn  said  small  creek  for  complement." 

It  appeared  that  the  small  creek  from  the  spring  t*'**'  to  its 
mouth  run  north  47  west ;  from  a  point  on  the  bank  of  the  creek 
one  mile  above  the  spring  to  the  spring  is  north  87  west;  and 
from  the  spring  with  the  meanders  of  the  creek  to  its  mouth  is 
seven  hundred  and  seventy  poles.  The  land  described  in  the 
grant  is  wholly  north  of  the  point  of  beginning. 

If  the  point  of  beginning  had  been  the  center  of  the  base  of 
the  survey,  by  no  legal  shape  to  be  given  to  the  survey  would 
it  include  the  land  in  question ;  nor  if  the  survey  were  made  in 
a  square  or  oblong,  to  the  cardinal  points,  and  down  the  creek, 
making  the  creek  the  center  of  the  survey,  so  far  as  it  extended, 
would  the  land  claimed  by  Donelson's  grant  be  included. 

The  principal  points  relied  upon  were  that  the  entry  under 
which  the  plaintiff  claims  was  not  sufficiently  special  to  avoid 
an  elder  grant.     That  the  creek  "which  the  commissioners  and 
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guard  came  down"  at  a  particular  period,  is  not  sufficiently- 
described.  It  acquired  no  notoriety  by  that  circumstance,  and 
if  it  were  capable  of  identity  it  would  be  imposing  too  much 
trouble  on  a  subsequent  locator;  and  that  the  grant  of  the  plaint- 
iff does  not  cover  the  same  land  described  in  the  entry,  should 
the  entry  be  deemed  special. 

Haywood,  Balah,  and  Trimble,  for  the  plaintiff. 

Whiteside,  Cooke,  Grundy,  and  Hayes,  for  the  defendant. 

M'l^AiRY,  J.,  delivered  the  following  opinion  to  the  jury:  — 

The  plaintiff  has  introduced  a  grant  for  the  land  in  question, 
but  of  a  younger  date  than  the  grant  under  which  the  defendant 
claims. 

To  make  his  title  overreach  that  of  the  defendant  he  has  had 
recourse  to  his  entry;  but  to  effect  this  the  entry  must  be 
special,  and  for  the  same  land  included  in  the  grant.  We  have 
no  statute  describing  in  undoubted  terms  what  shall  be  a  special 
entry.  I  consider  that  to  constitute  a  special  entry  the  objects 
called  for  should  be  notorious,  or  sufficiently  described  in  rela- 
tion to  notorious  objects.  To  give  an  entry  the  effect  sought  to 
be  given  to  the  one  in  question,  it  is  necessary  it  should  desig- 
nate with  reasonable  certainty  the  precise  land  intended  to  be 
appropriated,  and  that  the  description  contained  in  the  entry 
must  quadrate  with  that  contained  in  the  grant. 

[STi]  rpj^jg  ^gg  involves  a  question  of  much  importance,  and 
upon  which  I  am  reluctantly  now  compelled  to  give  an  opinion, 
seeing  there  have  been  different  notions  on  the  subject. 

Is  the  entry  special  for  the  land  included  in  the  survey?  To 
give  the  construction  contended  for  in  support  of  this  entry 
would  be  to  destroy  it  altogether.  If  such  a  construction  be 
given  to  an  entry  that  it  may  include  two  or  more  different 
places  with  equal  certainty,  it  cannot  be  good  for  either.  Sup- 
pose an  entry  calls  to  include  the  French  lick.  Now  if  a  survey 
can  be  made  upon  it,  to  include  the  lick  in  any  part  of  the  tract, 
can  it  be  pretended  that  the  entry  Is  special  for  any  place?  If 
it  were  so,  might  not  all  the  land  around  the  lick  which  coidd 
be  included  by  the  sweep  of  a  survey  in  an  oblong  or  square, 
made  to  include  the  lick  at  one  extremity,  be  alternately  claimed 
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and  occupied,  and  at  last  surveyed  in  any  direction  to  the  cardi- 
nal points,  according  to  the  caprice  of  the  owner  or  surveyor? 
This  is  not  what  I  understand  by  requiring  an  entry  to  be 
special.  It  is  important  to  give  such  a  construction  to  an  entry 
as  that  it  shall  prevail  rather  than  perish.  To  give  this  cer- 
tainty to  the  entry  in  question,  the  expressions  "lying  on  the 
creek,"  and  "  running  down  the  creek  for  complement,"  must  be 
construed  to  mean  that  the  land  shall  be  equally  on  both  sides 
of  the  creek.  A  survey  to  correspond  with  this  entry  must  run 
from  the  point  of  beginning  on  the  creek,  so  far  north  and 
south  as  will,  the  general  course  of  the  creek  having  been  first 
ascertained,  include,  as  nearly  as  may  be,  an  equal  quantity  of 
laud  on  both  sides  of  the  creek,  either  in  an  oblong  or  square ; 
for  in  this  case  neither  form  will  affect  the  defendant. 

It  is  not  now  necsssary  to  decide  the  right  of  the  owner  or 
surveyor  to  survey  in  a  square  or  oblong  at  their  options ;  but  I 
incline  to  believe  that  if  by  running  an  oblong  the  survey  would 
interfere  with  a  grant  previously  obtained,  the  entry  would  not 
be  a  special  one  for  any  land  beyond  the  extent  of  the  square, 
unless  the  entry  by  the  expressions  used  in  it  indicated  a  con- 
trary mode  of  surveying.  It  appears  '"'''*'  to  me  that  this  is  the 
only  possible  way  to  construe  entries  having  only  general  calls 
so  that  they  may  be  deemed  special. 

To  illustrate  this  principle  I  will  suppose  that  the  point  of 
beginning  was  the  notorious  call  in  the  entry.  That  it  then 
called  to  run  down  the  creek  for  complement ;  and  that  the  gen- 
eral course  of  the  creek  was  due  west ;  according  to  some  decis- 
ions of  the  State  courts  the  surveyor  might  make  a  survey 
running  along  north  and  west,  or  south  and  west.  This  con- 
struction, in  my  opinion,  is  the  strongest  possible  argument  that 
the  entry  is  vague,  and  can  hold  land  nowhere;  because  you 
cannot  tell  whether  the  land  claimed  by  the  entry  is  to  lie  on 
the  north  or  south  of  the  creek.  But  adopt  the  construction 
which  I  have  given,  and  there  is  some  reason  for  sajang  that  the 
entry  is  special;  so  in  a  general  call,  to  include  a  notorious 
object,  place  that  object  in  the  center  of  a  square  or  oblong,  and 
it  is  with  much  plausibility  we  decide  it  to  be  a  special  entry. 
But  to  permit  the  owner  or  surveyor  to  place  the  notorious  object 
in  any  part  of  the  survey,  and  permit  the  survey  to  be  made  in 
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a  square  or  oblong  at  his  option,  is  the  very  essence  of  vagueness. 
In  the  case  now  under  consideration  the  survey  begins  at  the 
point  of  beginning  called  for  in  the  entry,  and  runs  west  and 
north,  including  the  creek  and  spring,  with  only  a  small  part  of 
the  land  on  one  side  of  the  creek ;  and  yet  according  to  the  con- 
struction contended  for,  to  wit,  to  include  the  calls  of  the  entry 
in  any  part  of  the  survey,  the  survey  might  have  been  run  as 
far  north  from  the  point  of  beginning  as  would  have  included 
the  spring  and  creek,  and  then  run  west  and  south,  taking  most 
land  on  the  south  side  of  the  creek.  To  allow  such  an  option 
would  be  in  effect  to  make  the  entry  wholly  uncertain,  and, 
therefore,  not  good  for  any  land. 

I  cannot  conceive  any  of  the  ill  consequences  growing  out  of 
the  principles  here  laid  down  which  have  been  surmised  by 
some  of  the  bar.  It  is  not  a  matter  of  interest  to  society  in  gen- 
eral, or  to  the  government,  whether  A.  or  B.  owns  a  particular 
piece  of  property.  But  it  is  of  the  last  importance  that  which- 
ever '"'''''J  of  them  is  entitled  to  it  by  law  and  equity  should  own 
and  possess  it. 

No  decision  contrary  to  the  one  now  given  is  recollected  to 
have  taken  place  in  this  court ;  and  it  is  believed  that  this  is  in 
perfect  harmony  with  the  spirit  of  the  different  acts  of  the  legis- 
lature on  that  subject ;  and  especially  with  that  part  of  the  law 
which  enacts  that  all  grants  obtained  for  land  which  was  previ- 
ously or  first  specially  located  or  entered,  shall  be  void  and  of  no 
effect.  This  very  provision  must  have  been  made  by  the  legis- 
lature on  the  equitable  principle  that  the  first  enterer  of  the  land 
had  an  equitable  right  founded  on  his  special  entry  which  had 
given  notice  to  the  after  grantee,  and  that,  therefore,  he  was  a 
mala  fide  purchaser.  They  surely  did  not  intend  that  the  first 
enterer  of  a  well-described  or  notorious  object  should  have  an 
equitable  claim  to  three  or  four  times  the  quantity  of  land  con- 
tained in  his  entry. 
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AMOS    HAYTOlSr  v.   JAMES   J.   WILKINSON. 

[U.  S.  Circuit  Court,  District  of  Mainland,  1808.— 1  Hall  L.  J.  260.] 

Discharge  is  Insolvency  —  Eiohth  of  Bail  Undeb.  —  Bail  is  not,  by  virtue  of  a 
discharge  of  the  principal  under  a  State  insolvent  law,  entitled  to  have  an  exon- 
eretur  entered  on  the  bail-piece ;  the  discharge  must  bo  brought  before  the  court 
by  plea. 

Certificate  or  Discharge  in  Insolvency,  ErPEOi  of.  —  A  certificate  of  discharge  in 
insolvency  is  not  conclusive  evidence  that  the  discharge  was  duly  obtained. 

This  was  a  motion  for  a  rule  to  show  cause  why  an  ex(y%eretur 
should  not  be  entered  upon  the  bail-piece. 

The  defendant  had  been  discharged  under  the  insolvent  law 
of  this  State,  enacted  November,  1805,  by  the  court  of  Calvert 
County  in  May,  1808.  The  present  action  was  instituted  in  the 
year  1806  by  the  plaintiff,  a  British  subject,  and  residing  in 
England.  He  was  not  returned  by  the  defendant  as  a  creditor. 
It  did  not  appear  that  he  had  received  any  notice  of  the  defend- 
ant's intended  application  for  the  benefit  of  the  insolvent  law, 
nor  that  he  had  any  agent  or  attorney  in  this  country.  The 
debt  was  contracted  in  England. 

The  district  attorney,  Mr.  Stephens,  by  whom  this  motion 
was  made,  contended, — 

1.  That  a  certificate  of  discharge  under  the  insolvent  law  of 
Maryland  will  operate  to  bar  an  action  instituted  by  a  British 
creditor,  ia  the  courts  of  justice  of  this  county,  to  recover  a  debt 
contracted  in  England;  and 

2.  That  a  rule  to  show  cause  why  an  exoneretur  should  not 
be  entered  upon  the  bail-piece  is  a  proceeding  uniformly  f**'^' 
adopted  in  England,  and  still  more  strongly  supported  by  the 
insolvent  law  of  Maryland.  As  our  insolvent  laws  do  not 
require  the  assent  of  foreign  creditors,  not  residing  within  the 
United  States,  nor  having  agents  duly  authorized  to  act  for 
them,  he  said  it  was  evidently  the  intention  of  the  legislature 
that  a  discharge,  which  was  regularly  obtained,  should  extend  to 
such  claims,  otherwise  the  law  would  operate  with  peculiar  hard- 
ship upon  the  unfortunate  debtor.  By  compelling  him  to  assign 
all  his  effects  to  a  trustee,  for  the  use  of  his  creditors,  the  law 
deprives  him  of  the  means  of  satisfying  the  claim. 

The  law  has  promised  him  relief  against  his  creditors,  but 
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what  relief  does  he  enjoy,  if  his  discharge  do  not  operate  as  a  bar 
to  this  action? 

All  the  former  cases  on  this  subject  are,  as  to  the  effect  of  a 
discharge,  obtained  in  one  country  on  an  action  instituted  in 
another  where  the  debt  was  contracted.  They,  therefore,  do  not 
decide  this  point.  Here  the  court  is  to  decide  upon  the  effect  of 
a  discharge  obtained  under  the  laAvs  of  its  own  State.  The  ques- 
tion is,  whether  our  own  laws  or  those  of  England  are  to  be 
pre-eminent. 

Lord  Kenyon,  actuated  by  a  principle  which  might  at  least 
be  called  contracted  and  narrow,  has  decided  that  a  discharge 
under  our  insolvent  law  of  1787  does  not  bar  suit,  commenced 
in  Great  Britain  by  a  subject  of  that  country,  on  a  cause  of 
action  accruing  there.  (Smith  v.  Buchanan,  1  East,  6.)  So  too 
in  New  York  a  similar  adjudication  has  been  made.  (Van 
Baugh  V.  Van  Arsdaln,  3  N.  Y.  T.  R.  154.) 

But  in  Pennsylvania  a  debtor  who  had  been  discharged  by 
our  laws  was  protected  by  an  exonerelur.  (Miller  v.  Hall,  1 
Dall.  229 ;  Thompson  v.  Young,  1  Dall.  294 ;  Donaldson  v. 
Chambers,  2  Dall.  100;  Harris  v.  Mandeville,  2  Dall.  256; 
and  a  full  review  of  question  in  East's  Reports,  ubi  supra,  4 
Durn.  &  E.  192,  and  Cowp.  824.) 

Our  case  is  very  different.  We  claim  the  benefit  of  our  own 
laws  in  our  own  State.  However  it  may  be  contended,  that  the 
plaintiff  never  gave  his  assent  to  this  law,  and  that  therefore 
[zas]  jjjg  claims  should  not  be  affected.  It  is  a  sufficient  answer 
to  say  that  he  comes  voluntarily  into  your  courts  to  demand  jus- 
tice, and  he  must  be  content  to  receive  it  according  to  the  regula- 
tions which  are  prescribed  to  you  by  the  legislative  power. 

In  the  construction  of  contracts  the  lex  looi  where  they  are 
executed  is  observed,  but  in  applying  a  remedy  for  a  breach,  you 
must  be  governed  by  the  laws  of  the  place  where  the  suit  is 
brought. 

The  counsel  then  read  an  extract  from  2  Huberus  B.  Tit.  3, 
pp.  1,  26,  translated  in  3  Dall.  370,  note,  on  the  effect  of 
contracts  made  in  one  country  and  attempted  to  be  enforced 
in  another;  and,  on  the  effect  of  foreign  judgments,  Judge 
Washington's  opinion.     (Hall  L.  J.  p.  192.) 

If  the  principal  were  to  be  brought  into  court  in  discharge  of 
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his  bail,  he  would  be  entitled  to  a  release  on  common  bail.  The 
effect  of  this  application  is  no  moi-e.  It  is  doing  the  same  thing 
and  waiving  an  idle  and  nugatory  ceremony. 

Chase,  C.  J.  —  This  is  a  question  about  which  much 
diversity  of  opinion  prevails,  and  I  understand  that  different 
decisions  have  been  made  in  the  different  States.  It  is  a  point 
which  is  of  great  consequence  to  foreign  creditors  particularly, 
and  therefore  it  ought  to  receive  a  more  solemn  deliberation  than 
can  be  had  in  a  mere  side-bar  motion. 

The  party  should  have  every  opportunity  to  put  facts  in  issue, 
and  courts  will  generally  endeavor  to  have  facts  submitted  to  a 
jury.  A  discharge  may  be  obtained  in  an  improper  manner. 
The  certificate  is  not  conclusive.  It  may  be  inquired  into.  This 
very  case  shows  the  necessity  of  inquiring  into  it.  The  defend- 
ant was  bound  to  give  a  true  list  of  all  his  creditors,  but  we  do 
not  find  the  plaintiff's  name  among  them. 

Justice  requires  that  the  property  should  be  divided  among  all 
the  creditors;  but  a  foreign  creditor  is  not  within  the  law.  He 
cannot  claim  a  dividend,  nor  can  he  even  come  in  to  allege  fraud 
in  prevention  of  the  discharge.  Is  it  honest,  then,  that  a  plaintiff 
so  circumstanced  should  be  precluded  from  every  means  of 
recovering  a  debt? 

[263]  j^gj.  ^.jjg  defendant  plead  this  discharge,  if  he  wish  to  rely 
upon  it.     I  certainly  cannot  consent  to  enter  an  exoneretur. 

HousTOif,  Justice,  thought  it  unnecessary  to  give  any  opinion 
on  the  effect  of  the  record  of  the  discharge.  The  proper  course 
would  be  to  bring  it  before  the  court  under  a  plea. 

Upon  this  ground  alone  he  agreed  with  the  Chief  Justice,  to 
overrule  the  motion. 


EX  PARTE  ADAM  GILCHRIST  et  al.  v.  THE   COL- 
LECTOR OF  THE    PORT   OF  CHARLESTON. 

[U.  S.  Circuit  Court,  District  of  South  Carolina,  1808.  — 1  Hall  L.  J.  429.] 

MiNDAsrus  TO  CoLLECTOK  OP  THE  PoBT  TO  Geant  Cleaeance. — The  Circuit  Court 
haa  power  to  issue  a  mandamus  to  a.  collector,  commanding  him  to  grant  a 
clearance. 
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Constitutional  Law— Ihstkuotions  of  Executive,  Legauty  of.— All  instruc- 
tions from  the  executive,  which  are  not  supported  by  law,  are  illegal  and  no 
inferior  officer  is  bound  to  obey  them. 

A  motion  was  made  by  Mr.  Ward  for  rule  on  the  collector  to 
show  cause  why  a  mandamus  should  not  be  issued  against  him, 
to  compel  the  granting  of  clearances  for  the  ship  Resource,  More- 
ton  ;  ship  Two  Follies,  Wilder ;  ship  Navigator,  Bowden ;  ship 
Rising  States,  Anderson;  and  ship  Lousia  Cecilia,  Fowler, 
founded  on  the  following  affidavit : — 

"  Adam  Gilchrist  and  J.  S.  Barker,  of  Charleston,  merchants, 
being  severally  sworn  according  to  law,  depose,  that  the  Ameri- 
can register  ship  Resource  arrived  from  a  foreign  voyage  in  the 
port  of  Charleston  about  six  months  since,  owned  one  half  by 
the  deponent,  J.  S.  Barker,  residing  in  Charleston,  and  the 
other  half  by  American  citizens  residing  in  Baltimore ;  that  the 
deponent  representing  the  owners  aforesaid,  apprehensive  that 
the  bottom  of  the  ship  might,  by  her  being  detained  here  during 
the  embargo,  be  totally  destroyed  by  worms,  did  for  that  reason 
determine  on  sending  her  to  Baltimore  and  regularly  advertised 
for  freight  to  said  port  of  Baltimore;  that  having  obtained  the 
promise  and  actually  engaged  the  freight  f***!  of  about  six  hundred 
bales  of  cotton,  it  became  requisite  to  ship  either  ballast  or  heavy 
freight,  so  as  to  enable  the  said  ship  to  be  navigated  with  safety ; 
the  ballast  not  being  obtainable,  these  deponents,  about  three 
Aveeks  since,  agreed  to  carry  to  Baltimore  about  two  hundred 
barrels  of  rice,  freight  free,  and  that  the  same  was  shipped  by 
permit  from  the  custom  house,  and  under  the  inspection  of  a 
revenue  officer  about  two  weeks  since ;  that  on  application  for  a 
clearance  of  the  said  ship  and  her  cargo  to  Simeon  Theus,  collec- 
tor of  the  port  of  Charleston,  duly  commissioned  and  authorized 
to  exercise  and  perform  the  duties  of  said  public  office  of  collec- 
tor of  the  port  aforesaid,  he  hath  refused  to  grant  a  clearance  to 
said  vessel  and  cargo,  alleging  that  although  he  hath  no  suspicion 
that  the  clearance  demanded  is  to  cover  an  ostensible  voyage  to 
Baltimore,  or  to  infringe  or  evade  the  existing  laws  relative  to 
the  embargo,  and  although  he  admits  that  the  said  ship  was  laden 
previously  to  his  receipt  of  the  act  of  Congress,  respecting  the 
embargo,  under  date  of  the  26th  April,  ult.,  yet  that  he  is  bound 
to  refuse  such  clearance,  under  the  directions  of  the  executive  of 
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the  United  States,  -wliich  he  conceives  he  i.s  bound  to  obey ;  that 
these  deponents  have  just  right  under  the  law  to  obtain  from 
said  Simeon  Theus,  collector  as  aforesaid,  the  clearance  so  with- 
held and  refused  to  be  granted. 

"Adam  Gilchrist, 
"J.  Sanford  Barker. 

"Sworh  before  me  this  24th  of  May,  1808. 

"John  Ward,  Q.  U." 

Upon  the  return  of  the  rule  the  defendant  showed  the  following 
cause : — 

United  States,  South  Carolina  District,  Federal  Circuit  Court. 
Ex  parte  Simeon  Theus,  Esquire,  Collector  of  the  Port  of 
Charleston. 

Rule  to  show  cause  why  a  mandamus  should  not  issue,  requir- 
ing him  to  grant  clearances  of  certain  vessels. 

Simeon  Theus,  collector  of  the  port  aforesaid,  on  whom  a  copy 
of  the  above  rule  has  been  served  for  cause,  showeth :  — 

[43X]  a  "Yh&t  in  and  by  a  certa,in  act  of  Congress  of  the  said  United 
States,  passed  the  25th  day  of  April,  1808,  it  is,  in  the  eleventh 
section  thereof,  amongst  other  things,  enacted  :  '  that  the  collectors 
of  the  customs  be,  and  they  are  hereby  respectively  authorized,  to 
detain  any  vessel  ostensibly  bound  with  a  carge  to  some  other 
port  of  the  United  States,  whenever,  in  their  opinion,  the  inten- 
tion is  to  violate  or  evade  any  provisions  of  the  acts  laying  an 
embargo,  until  the  decision  of  the  President  of  the  United  States 
be  had  thereupon.'  Also,  that  in  and  by  a  certain  circular  letter 
from  the  treasury  department  of  the  United  States,  dated  the  6th 
of  May,  1808,  and  addressed  to  the  said  Simeon  Theusj  as  col- 
lector aforesaid,  he  is  instructed  as  follows  :  [Here  follows  the 
circular  instructions  of  Mr.  Gallatin.]  That  the  said  Simeon 
Theus,  collector  as  aforesaid  doth  not  detain  the  vessels  as  afore- 
said, under  the  act  aforesaid,  because  in  his  opinion  there  is  no 
intention  in  the  parties  aforesaid  to  violate  or  evade  any  of  the 
provisions  of  the  acts  laying  an  embargo,  but  that  he  detains 
them  under  the  instructions  he  has  received  in  the  letter  afore- 
said, and  which  as  a  public  officer  he  thinks  he  is  bound  to  obey. 
That  being  unwilling,  on  the  one  hand,  to  injure  individuals, 
and,  on  the  other,  equally  so,  to  commit  a  breach  of  his  duty,  he 
submits  the  question  to  the  court,  upon  the  cause  above  shown. 

"Simeon  Theus,  Collector." 
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The  case  was  then  submitted  without  argument. 

Johnson,  J.  —  "The  affidavit,  upon  which  this  motion  is 
founded,  states  that  the  ship  Resource  is  ballasted  with  one  hun- 
dred and  forty  barrels  of  rice,  under  a  load  of  cotton,  and  is 
destined  for  the  port  of  Baltimore.  The  collector,  in  his  return 
to  the  rule,  acknowledges  that  he  believes  the  port  of  Baltimore 
to  be  her  real  destination ;  and  that,  if  he  had  no  other  rule  of 
conduct  but  the  eleventh  section  of  the  act  supplementary  to  the 
embargo  act,  he  would  not  detain  her;  but  urges  in  excuse,  for 
refusing  her  a  clearance,  a  letter  from  the  secretary  of  the  treas- 
ury. It  is  not  denied  that  if  the  petitioners  be  legally  entitled 
to  a  clearance,  this  court  may  interpose  its  authority,  by  the  writ 
of  f*"*'  mandamus,  to  compel  the  collector  to  grant  it.  The  only 
questions,  therefore,  will  be  whether  the  section  of  the  act  alluded 
to  authorizes  the  detention  of  the  vessel ;  and  if  it  does  not, 
Avhether  the  instructions  of  the  President,  through  the  secretary 
of  the  treasury,  unsupported  by  act  of  the  Congress,  will  justify 
the  collector  in  that  detention.  On  the  latter  question  there  can 
be  no  doubt.  The  officers  of  our  government,  from  the  highest 
to  the  lowest,  are  equally  subjected  to  legal  restraint;  and  it  is 
confidently  believed  that  all  of  them  feel  theuLselves  equally 
incapable,  as  well  from  law  as  inclination,  to  attempt  an  unsanc- 
tioned encroachment  upon  individual  liberty.  In  the  letter 
alluded  to,  Mr.  Gallatin  speaks  only  in  the  language  of  recom- 
mehdation,  not  of  command ;  at  the  utmost  the  collector  could 
only  plead  the  influence  of  advice,  and  not  the  authority  of  the 
treasury  department  in  his  justification. 

"  In  the  act  of  Congress  there  is  no  ambiguity.  The  object 
is  to  prevent  evasions  of  the  embargo  act,  by  vessels  which  sail 
ostensibly  for  some  port  in  the  United  States,  when  their  real 
destination  is  to  some  other  port  or  place.  The  granting  of 
clearances  is  left  absolutely  to  the  discretion  of  the  collector;  the 
right  of  detaining  in  cases  which  excite  suspicion  is  given  him, 
with  a  reference  to  the  will  of  the  executive.  Congress  might 
have  vested  this  discretion  in  the  President,  the  secretary  of  the 
treasury,  or  any  other  officer,  in  which  they  thought  proper  to 
vest  it ;  but,  having  vested  the  right  of  granting  or  refusing  in 
the  collector,  with  an  appeal  to  the  President  only  in  case  of 
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refusal — the  right  of  granting  clearances  remains  in  him 
unimpaired  and  unrestricted. 

"  It  does  not  appear  to  us  that  the  instructions  from  the  treas- 
ury department  are  intended  to  reach  this  case.  The  recommen- 
dation not  to  grant  clearances  on  shipments  of  provisions  appears 
by  the  context  to  be  restricted  by  two  provisoes,  evidently  pointed 
at  by  the  reasons  assigned  for  that  recommendation.  First,  if 
intended  for  a  place  where  they  are  not  wanted  for  consumption, 
or  we  suppose,  where  supplies  of  the  same  article  can  be  had 
from  the  State  or  neighborhood  '^^^^  in  which  such  place  is  sit- 
uated. Secondly,  for  a  port  that  usually  exports  that  article. 
Now  Avith  regard  to  the  article  of  rice,  it  is  impossible  to  say  how 
much  the  city  of  Baltimore  will  want  for  its  consumption,  as 
they  have  no  internal  supplies,  and  as  the  three  southern  States 
alone  are  exporters  of  that  article.  Shipments  of  rice  from  Bal- 
timore to  Charleston  might  create  suspicion,  but  not  such  ship- 
ments from  Charleston  to  Baltimore.  We  are  of  opinion  that 
the  act  of  Congress  does  not  authorize  the  detention  of  this  ves- 
sel. That  without  the  sanction  of  law,  the  collector  is  not  justi- 
fied by  the  instructions  of  the  executive,  in  increasing  restraints 
upon  commerce,  even  if  this  case  had  been  contemplated  by  the 
letter  alluded  to ;  but  that  from  a  temperate  consideration  of  that 
letter,  this  case  does  not  appear  to  come  within  the  spirit  and 
meaning  of  the  instructions  which  it  contains." 

A  mandamus  was  ordered  accordingly,  commanding  the  col- 
lector to  grant  a  clearance  to  the  Resource. 


BENJAMIN  HITCHEN   et  al.   v.   WILLIAM 
WILSON    &  SONS. 

[U.  S.  Circuit  Court,  District  of  Maryland,  1812.  — 4  Hall  L.  J.  275.] 

Seamen's  Wages.  —  Where  a  veaeel  had  been  captured  and  condemned,  and  pend- 
ing an  aj)peal  was  restored,  held,  that  the  seamen  were  entitled  to  full  wages. 

This  was  a  libel  for  wages.  The  vessel  had  been  captured  and 
condemned.  Pending  the  appeal  she  was  restored  to  the  under- 
writers, to  whom  she  had  been  abandoned  upon  a  compromise. 
The  defendants  were  willing  to  pay  the  seamen's  wages,  after 
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deducting  the  expense  of  recovering  the  property.  But  the  Dis- 
trict Court  decreed  full  wages ;  and  the  sentence  was  affirmed  in 
this  court. 


JOHN  WESLEY  et  al.   v.   JAMES  BIAYS. 

[U.  S.  Circuit  Court,  District  of  Maryland,  1812.— 4 Hall  L.  J.  275.] 

Seamen — Wages  op,  DuBraQ  Detention  or  Vessel.  —  Where  a  vessel  is  captured 
and  finally  acquitted,  seamen  are  entitled  to  full  wages,  including  the  time  of 
detention,  even  though  the  master  offered  to  discharge  them  and  send  them 
home  and  they  refused. 

Libel  for  wages.  The  vessel  was  captured  and  sent  in  for 
adjudication.  The  master  oifered  to  discharge  the  seamen  and 
find  passages  home  for  them,  but  they  refused  to  quit  the  ship. 
She  was  condemned ;  but  upon  appeal  the  decree  was  reversed. 
The  vessel  then  prosecuted  her  voyage  and  returned  to  Balti- 
more. The  District  Judge  decreed  wages  for  the  whole  time, 
including  the  delay  at  the  port,  where  the  vessel  was  sent  in  for 
adjudication,  which  sentence  was  affirmed  by  this  court. 


BAXTER   V.   BIAYS. 

[U.  S.  Circuit  Court,  District  of  Maryland,  1812.— 4  Hall  L.  J.  276.] 

Bail — Subbendeb  of  Pbincipal. — Bail  cannot  surrender  their  principal  before 
a  judge  at  his  chambers. 

Biays  was  bail  for  one  Merrihu.  After  the  scire  facias  issued, 
and  within  the  time  allowed  by  the  rule  for  a  surrender  of  princi- 
pal, Biays  surrendered  Merrihu  before  Houston,  J.,  during  vaca- 
tion, who  ordered  an  exoneretur  to  be  entered.  But  by  Dm^AL,  C. 
J.  —  There  is  no  law  authorizing  a  surrender  before  a  judge  at  his 
chambers,  nor  is  there  any  rule  of  court  to  that  effect.  It  was 
once  attempted  before  Judge  Hanson  and  refused. 
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JONES  ET  AL.  V.   SMITH   AND   BUCHANAN. 

[U.  S.  Circuit  Court,  District  of  Maryland,  1812.  —4  Hall  L.  J.  276.] 

SHTPprao  Aktioles — Constbuction  of  Contract. — Where  shipping  articles  pro- 
vided that  a  vessel  should  proceed  to  Batavia,  and  tlienco  if  required  to  ports 
beyond  the  Cape  of  Good  Hope,  held,  that  an  extension  of  the  voyage  to  Japan 
does  not  violate  those  articles. 

Captuke  of  Vessel — Seamen's  Eights  to  Waoes.  —  Where  a  vessel  after  unload- 
ing at  one  port  proceeds  thence  and  is  captured,  the  seamen  are  entitled  to  wages 
to  the  time  of  unloading  at  such  port. 

Libel  for  seamen's  wages.  The  libelants  were  shipped  in 
December,  1807,  on  board  the  ship  Rebecca,  for  a  voyage  from 
Baltimore  to  Batavia,  and  thence,  if  required,  to  one  or  more 
ports  beyond  the  Cape  of  Good  Hope,  and  back  to  Baltimore. 
On  the  18th  of  May,  1808,  the  vessel  arrived  at  Batavia,  and 
completed  her  unlading  3d  June.  Ou  the  27th  April,  1809,  she 
sailed  thence  for  Japan,  in  the  employment  of  the  Dutch  govern- 
ment. On  the  24th  May  she  was  captured  by  the  British  and 
sent  to  Bombay,  where  she  was  condemned,  on  the  3d  January, 
1810,  as  being  Dutch  property,  and  as  infringing  the  orders  in 
council  for  the  prevention  of  trade  in  enemies'  ports. 

There  were  three  descriptions  of  claimants.  1st.  The  admin- 
istrators of  seamen  who  died  at  Batavia.  2d.  Those  who  died 
after  leaving  Japan  and  before  the  capture.  3d.  Those  who 
returned  to  Baltimore. 

For  the  Libelants.  It  is  true  that  where  a  voyage  is  broken 
up  the  seamen  lose  their  wages ;  but  this  is  a  principle  of  law 
which  should  apply  to  them  with  as  little  rigor  as  possible. 
When  a  voyage  is  divisible  into  many  parts,  the  seamen  are 
entitled  to  each  part  as  soon  as  it  is  performed.  That  part  is  an 
[arn  entire  voyage,  though  a  loss  may  happen  afterwards.  This 
is  a  mitigation  of  the  former  rule,  by  which  seamen  were  made 
insurers  of  the  voyage.  In  contracts  of  freight,  if  the  charterer 
does  any  act  by  which  the  goods  or  vessel  are  lost,  he  must  never- 
theless pay  the  whole  freight.  So  in  insurance,  if  a  deviation  be 
committed  the  insurer  is  discharged.  In  this  case,  the  long  delay 
at  Batavia  was  a  deviation,  and  consequently  a  termination  of 
the  first  voyage.  What  reason  was  there  for  such  a  delay  ?  If 
the  seamen  could  be  kept  there  one  year,  their  articles  would  hold 
them  there  half  a  century,  or  any  indefinite  term.     Batavia  was 
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held  out  as  the  chief  port,  the  terminus  ad  quern;  and  the  ports 
"  from  thence"  were  to  be  visited  in  continuation  of  that  voyage. 
The  voyage  to  Japan  was  a  new  voyage,  and  entirely  out  of  the 
usual  course  of  business.  The  taking  on  board  a  Dutch  gov- 
ernor and  Dutch  property  was  an  increase  of  the  peril,  because  it 
subjected  the  vessel  to  suspicion  and  condemnation,  and  it  would 
be  very  unreasonable  to  make  the  seamen  incur  a  hazard  which 
was  never  communicated  to  them. 

For  the  Respondents.  The  whole  contract  respecting  bills  of 
exchange  arises  from  legal  implication ;  not  a  word  is  inserted  by 
legal  implication.  So  it  is  in  the  mariner's  contract;  every  sea^ 
man  knows  what  his  contract  binds  him  to  do.  It  is  immaterial 
if  he  is  ignorant  of  his  duty,  for  the  law  will  not  believe  him. 
What  benefit  has  the  own6r  derived  if  the  mariner  perform  but 
a  part  of  the  voyage.  Here  the  owners  lost  the  whole  voyage, 
and  the  court  is  called  upon  to  apportion  the  contract.  The 
vessel  was  at  Batavia  during  the  operation  of  the  embargo,  and 
the  seamen  subsisted  at  the  expense  of  the  owners.  If  the  seamen 
had  been  brought  home  they  would  have  been  idle. 

The  law  of  insurance  may  safely  be  allowed  to  apply  to  this 
case.  The  stay  at  Batavia  was  not  only  reasonable  but  abso- 
lutely necessary,  by  reason  of  the  embargo.  It  is  absurd  to  con- 
tend that  seamen  are  entitled  to  know  what  shall  be  the 
operations  of  a  voyage.  Such  a  doctrine  is  practically  pernicious 
to  the  State,  and  destructive  of  all  commercial  enterprise. 

If  the  sailing  from  Batavia  be  a  new  contract,  where  is  it? 
Whether  that  new  contract  arise  from  implication  or  record  is 
immaterial ;  for  that  voyage,  if  it  be  called  a  new  voyage,  was 
entirely  broken  up  by  the  capture. 

Scott,  Brice,  and  Harper,  for  libelants. 

Purviancc  &  Pinhney,  for  respondents. 

[s»8]  DuY^L^  Q^  j_  —  This  is  a  case  depending  on  the  terms 
of  the  shipping  article.  The  voyage  was  to  commence  at  Balti- 
more, and  proceed  to  Batavia;  thence,  if  required,  to  one  or  more 
ports  beyond  the  Cape  of  Good  Hope,  and  back  to  Baltimore. 

The  terms  of  the  articles  are  plain,  and  must  have  been  clearly 
understood  by  the  parties.     There  is  a  difference  of  opinion  as  to 
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the  effect  of  the  voyage  from  Baltimore  to  Batavia;  the  differ- 
ence commences  there.  On  the  one  hand,  it  has  been  contended 
that  the  extension  of  the  voyage  to  Japan  was  not  justified  by 
the  articles,  and  that  the  ship  was  engaged  in  an  unlawful  com- 
merce ;  on  the  other,  that  it  was  in  pursuance  of  the  terms  of  the 
articles,  and  that  that  commerce  was  lawful. 

The  court  have  no  doubt  on  this  point.  It  appears  to  them 
to  be  within  the  letter  and  spirit  of  the  shipping  articles,  and 
that  there  was  nothing  in  the  voyage  repugnant  to  the  principles 
of  neutral  rights.  The  condemnation  at  Bombay  under  the 
orders  in  council  cannot  be  regarded  by  this  court.  This  court 
denies  the  legality  of  the  orders  in  council,  which  are  founded  on 
the  prostration  of  the  principles  of  neutral  rights  and  in  their 
decisions  they  will  respect  only  the  general  law  of  nations. 

The  only  question  about  which  a  doubt  can  arise  is,  as  to  the 
time  when  the  claim  of  the  mariners  for  wages,  whilst  at  Batavia, 
shall  cease. 

The  court  think  it  a  case  in  which  they  ought  to  exercise  a 
discretion,  more  particularly  as  the  vessel  waited  at  Batavia  for 
some  time  for  instructions. 

They  are  of  opinion,  and  so  order,  adjudge,  and  decree,  that 
the  mariners  be  paid  to  an  intermediate  day  between  the  3d 
day  of  June,  1808,  the  time  when  the  vessel  was  unladen,  and 
the  27th  April,  1809,  the  time  of  her  sailing  from  Batavia,  that 
is  to  to  say,  until  the  15th  November,  1808. 

That  the  representatives  of  the  mariners  who  died  before  that 
day  receive  wages  until  the  time  of  their  decease;  and  of  them 
who  died  afterwards,  receive  in  common  with  the  survivors, 
until  the  15th  November,  1808. 

Note.  Seamek's  Wages,  When  Deemed  to  be  Eabned.  —  See  Pitman  v. 
ffooper,  3  Sum.  298,  approving  above  case ;  and  Bronde  y.  Haven,  Gilp.  GOi,  oriticiB- 
ing  the  same. 
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THE  UlSriTED  STATES,  on  Behalf  and  for  the  Use 

OF  THE  OwNEES,  OFFICERS,  AND  CeEW  OF  THE  PRI- 
VATE Armed  Ship  General  Armstrong,  Whereof 
John  Sinclair  was  Master  and  Commander,  v.  THE 
SCHOONER  MATILDA  AND  HER  CARGO,  Thomas 
Jerkins,  Master. 

[C  S.  Circuit  Court,  District  of  North  Carolina,  1813.— 4  Hall  L.  J.  478.1 

Equity  Rules  in  Admiralty  Coubts. — Tlie  equity  rule  requiring  two  witnesses, 
or  one  witness,  and  corroborating  circumstances  to  overcome  the  denial  in  the 
answer,  is  not  recognized  in  admiralty  courts. 

This  was  a  libel  in  the  admiralty,  .seeking  the  condemnation 
of  the  Matilda  and  her  cargo  as  lawful  prize ;  and  was  filed  and 
heard  in  the  District  Court  at  Wilmington,  at  May  term,  1813. 

The  libel  charges,  among  other  things,  that  the  schooner 
Matilda,  being  a  vessel  of  the  United  States  and  belonging  to  citi- 
zens thereof,  did  depart  from  the  port  of  Newbern  since  the  11th 
of  March  last,  with  a  cargo  of  shingles,  scantling,  and  corn, 
bound  for  some  British  port  in  the  West  Indies,  to  M'it,  some 
port  in  Antigua,  Montserat,  St.  Christophers,  Nevis,  or  the  Vir- 
gin Islands,  with  an  intention  on  tlie  part  of  the  master  and 
owners  of  disposing  of  the  cargo  to  the  inhabitants  (being  British 
subjects)  of  some  of  said  islands.  That  on  the  5th  of  April, 
1813  (the  day  of  captiire),  in  lat.  26  deg.  39  min.  north,  long. 
68  deg.  17  min.  west,  the  Matilda  was  sailing  under  a  British 
license  which  authorized  the  importation  of  said  cargo  from  the 
United  States  into  the  said  British  Islands. 

A  claim  and  answer  was  put  in  by  Thomas  Jerkins,  the  mas- 
ter, and  one  third  owner  of  the  schooner  and  cargo,  and  by 
Moses  Jarvis,  for  himself  and  his  partner  Sylvester  Brown, 
owners  of  the  other  two  thirds,  all  citizens  of  the  United  States. 
They  f*'"'  state  among  other  things,  that  tlie  schooner  and  cargo 
were  seized  about  the  5th  of  April,  1813,  by  the  General  Arm- 
strong, on  the  high  seas,  while  said  schooner  was  proceeding  from 
the  port  of  Newbern,  North  Carolina,  to  the  island  of  St.  Bar- 
tholomews, in  the  West  Indies ;  that  she  was  regularly  cleared  for 
said  voyage;  that  they,  the  claimants,  had  given  bond,  accord- 
ing to  law,  that  she  should  not  proceed  to  an  enemy's  port ;  that 
she  was  at  the  time  of  seizure  in  the  direct  course  to  St.  Bar- 
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tholomews;  that  they,  the  claimants,  had  no  intention  of  pro- 
ceeding to  an  enemy's  port,  or  of  having  any  commercial 
intercourse  with  the  enemies  of  their  country ;  that  said  claim- 
ants had  coffee  lying  at  St.  Bartholomews,  which  they  were 
desirous  to  bring  home,  and  which  partly  induced  the  prosecu- 
tion of  said  voyage ;  that  the  schooner  was  boarded  and  taken  by 
the  crew  of  the  ship,  and  the  master,  Thomas  Jerkins,  ordered 
on  board  the  ship,  the  said  crew  being  in  possession  at  that  time 
of  no  other  papers  from  the  Matilda,  as  claimants  know  of,  than 
the  regular  documents  of  the  vessel,  and  a  letter  from  Jarvis  and 
Brown  to  Jerkins ;  that  on  the  5th  day  after  the  capture,  two  men 
opened  Jerkins'  trunk,  and  having  searched  his  pocket-book, 
found  therein  two  papers,  commonly  known  as  British  licenses, 
which  were  procured  by  Jarvis  and  Brown,  from  American  citi- 
zens, and  were  intended  to  protect  the  MatiMa  from  British 
cruisers  on  her  said  voyage  to  St.  Bartholomews ;  that  at  the 
time  of  capture  the  seamen  of  the  General  Armstrong  were  in  a 
state  of  revolt,  mutiny,  and  rebellion,  the  captain  of  said  ship 
being  confined  to  his  cabin  and  his  authority  usurped —  and  they 
submit  whether  a  capture  thus  made  can  be  good  prize.  To 
this  claim  and  answer  is  annexed  the  aifidavit  of  the  claimants 
Jarvis  and  Jerkins,  declaring  the  facts  to  be  true. 

The  evidence  was  in  substance  as  follows :  A  license  signed 
by  H.  Elliott,  governor  of  the  British  leeward  Charibee  Islands, 
at  Antigua,  the  22d  of  January,  1813,  to  be  in  force  from  the 
date  thereof  to  the  30th  June  next.  This  license  expresses  to  be 
issued  by  virtue  of  an  order  in  council,  of  October  26, 1812.  It 
is  granted  to  Daniel  Multhrope,  and  permits  a  vessel  being 
unarmed,  and  not  less  than  one  hundred  tons  burthen,  and  bear- 
ing any  flag  except  that  of  France,  etc.,  to  import  into  any  of  the 
ports  of  Antigua,  Montserat,  St.  Christophers,  Nevis,  and  the 
Virgin  t**"^  Islands,  from  any  port  of  the  United  States,  a  cargo 
of  staves  and  lumber,  live  stock,  etc.,  and  every  kind  of  provis- 
ions whatsoever,  beef,  pork,  butter,  salted,  dried  and  pickled  fish 
excepted,  without  molestation,  on  account  of  hostilities  existing 
between  his  majesty  and  the  United  States,  notwithstanding  the 
said  ship  and  cargo  may  be  the  property  of  any  citizen  or  inhab- 
itant o£,said  States,  etc.,  and  that  the  master  of  said  vessel  shall 
be  permitted  to  receive  his  freight  and  return  with  his  vessel  and 
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crew  to  any  port  of  the  United  States  not  blockaded,  with  a  cargo 
consisting  of  rum  and  molassesj  and  of  any  other  goods  and  com- 
modities whatsoever^  except  sugar,  indigOj  cotton,  wool,  coffee, 
and  cocoa;  upon  condition  that  the  niame  and  tonnage  of  the 
vessel,  and  the  name  of  the  master  shall  be  indorsed  on  the 
license  at  the  time  of  the  vessel's  clearance  from  the  port  of  land- 
ing. This  license  was  indorsed  in  the  following  words  by  the 
claimant  Jarvis,  viz. :  "  Thomas  Jerkins,  master  of  the  schooner 
3Iatilda,  burthen  one  hundred  and  fourteen  and  eighty-two  ninty- 
fifths  tons,  with  a  cargo  of  scantling,  shingles,  corn,  and  necessary 
stores,  jSTewbern,  North  Carolina,  March  11,  1813." 

Another  license,  agreeing  in  all  respects  with  the  last  men- 
toned,  except  that  this  gives  permission,  in  addition  to  the  former, 
to  touch  at  St.  Bartholomews  on  the  outward  and  homeward 
voyage  to  and  from  the  British  Islands.  This  is  not  indorsed, 
but  both  bear  number  forty-six,  and  are  intended  probably  as  a 
set  of  licenses.  A  letter  from  Jarvis  and  Brown,  Written  at  New- 
beruj  March  11,  1813,  addressed  to  Thomas  Jerkins  at  Wal- 
lace's Channel,  states,  that  since  writing  the  letter  which  covers 
the  bills  of  lading,  the  mail  brought  the  news  of  the  adjournment 
of  Congress,  and  that  the  Senate  had  put  a  death-wound  on  the 
license  bill,  and  the  bill  to  prohibit  the  neutral  trade  Avas  also 
killed  by  the  same  house,  so  that  we  are  now  in  the  same  situa- 
tion with  respect  to  commerce  as  we  were  before  the  session  com- 
menced. As  the  non-importation  law  is  still  in  force,  should 
you  think  of  returning  with  produce,  you  will  guard  against 
your  own  government." 

The  Matilda  had  a  regular  clearance  from  Newbern,  bound  for 
St.  Bartholomews,  dated  11th  March,  1813. 

The  bill  of  lading  at  Newbem,  written  by  said  Jarvis,  agrees 
with  the  cargo  before  stated,  and  bears  even  date  with  the  clear- 
ance ;  but  in  the  bill  of  lading  the  vessel  is  said  to  be  "  bound 
for  '***!  the  "West  Indies."  The  list  of  seamen  was  regular, 
and  so  was  the  register. 

The  President's  commission  to  the  General  Armstrong  is  in  the 
usual  form,  and  of  date,  the  23d  November,  1812.  The  ship  is 
therein  stated  to  belong  to  John  Everingham  and  John  Sinclair; 
and  authority  is  given  to  John  Sinclair,  captain,  and  David 
Pearce,  lieutenant  of  said  ship,  and  the  officers  and  crew  thereof, 
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to  subdue  aad  take  any  British  vessel,  etc. ;  aud  the  said  John 
Sinclair  is  further  authorized  to  detain,  seize,  and  take  all  vessels 
and  effects,  to  whomsoever  belonging,  which  shall  be  liable 
according  to  the  law  of  nations  and  the  rights  of  the  United 
States  as  a  power  at  war,  and  to  bring  the  same  into  some  port 
of  the  United  States,  in  order  that  due  proceedings  may  be  had 
thereon. 

William  Livingston,  a  witness  for  the  libelants,  swore,  that  on 
the  5th  of  April  last,  the  Matilda  was  brought  to  by  the  General 
Armstronff  ;  that  Jerkins  was  ordered  on  board  the  ship,  and  his 
papers  demanded,  upon  which  he  delivered  the  register,  clear- 
ance, bill  of  lading,  and  list  of  seamen  aforesaid;  that  he,  the 
witness,  being  then  sailing  master  of  the  ship,  declared  he  would 
send  the  schooner  into  port,  to  which  Jerkins  replied  that  he  had 
not  seen  all  his  papers,  and  pulling  two  more  out  of  his  pocket 
gave  them  to  this  witness,  which  proved  to  be  the  indorsed 
license,  and  the  letter  from  Jarvis  and  Brown  to  Jerkins  as 
aforesaid ;  that  a  few  days  after  he  searched  Jerkins'  trunk,  and 
found  therein  the  indorsed  license  aforesaid,  and  that  he  com- 
manded the  ship  at  the  time  of  said  seizure.  Upon  his  cross- 
examination,  he  declared  that  Captain  Sinclair  was  confined  to 
his  cabin  by  some  part  of  the  crew  as  he  understood ;  that  it  is 
not  common  for  the  sailing  master  to  have  command  of  the 
ship  when  the  captain  is  on  board  ;  that  Sinclair,  Everingham, 
and  others,  were  owners  of  the  ship ;  that  Captain  Sinclair 
authorized  him  to  act  as  sailing  master;  that  Sinclair  did  not 
seize  or  assent  to  the  seizure  of  the  Matilda. 

James  Johnston,  another  witness  for  the  libelants,  deposed  that 
the  General  Armstrong  arrived  at  the  port  of  Wilmington  on  the 
16th  of  April,  and  the  Maiilda  on  the  19th;  that  Captain  Sin- 
clair put  him  on  board  the  Matilda,  in  the  port  of  Wilmington, 
to  take  an  inventory  of  the  effects,  and  to  dispossess  the  mutineers ; 
[482]  ^jj^^  jjg  ^y^g  gj,g^  lieutenant  of  the  ship,  and  held  possession 
of  the  schooner  under  the  authority  of  Captain  Sinclair,  and 
upon  his  cross-examination  said,  at  the  time  of  the  capture.  Cap- 
tain Sinclair  was  confined  in  his  cabin,  and  that  he,  the  witness, 
was  confined  in  the  ward-room  with  liberty  to  go  on  deck,  but 
to  have  no  communication  with  the  crew ;  when  Jerkins  came  on 
board,  he,  the  witness,  was  ordered  out  of  the  ward-room  on  the 
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forecastle  by  William  Livingston,  sailing  master,  and  then  com- 
mander, but  was  not  to  communicate  to  Jerkins  the  state  the  ship 
was  then  in;  that  on  the  18th  March,  while  the  captain  and  he 
were  together  in  the  cabin,  the  doors  were  shut  on  them,  and 
they  confined  by  the  master's  mate  and  others  of  the  crew,  he 
saw  Jerkins'  trunk  afttr  it  was  open,  heard  that  they  had  gotten 
another  license,  but  did  not  see  it. 

Charlas  A.  Lewis,  also  sworn  on  behalf  of  the  libelants, 
declares  that  at  the  time  the  Matilda  was  brought  to,  the  General 
Armstrong  was  under  British  colors ;  he  was  in  the  ward-room 
of  the  ship  when  Jerkins  came  on  board ;  heard  Livingston  ask 
him  for  his  papers,  saw  Jerkins  deliver  some  papers  to  Livings- 
ton, and  upon  the  threat  of  the  latter  to  send  the  schooner  into 
port.  Jerkins  seemed  confused,  and  said,  "I  have  more  papers 
that  you  have  not  seen,"  and  took  out  of  his  pocket  and  delivered 
to  Livingston  the  indorsed  license  and  the  letter  aforesaid. 

Captain  John  Sinclair,  a  witness  for  the  claimants,  deposed, 
that  on  the  18th  March,  he  was  dispossessed  of  the  command  of 
the  ship  by  William  Livingston  and  other  officers  and  crew ; 
that  Livingston,  who  was  then  under  arrest  for  misdemeanor, 
took  the  command  of  the  ship  the  same  night,  without  authority 
from  him,  and  continued  in  command  until  after  the  capture,  and 
that  the  capture  was  made  without  his  privity  or  consent;  he 
was  the  commander  and  part  owner  of  the  ship;  he  delegated 
f>ower  to  Everingham  to  do  in  the  subject  of  the  capture  as  he 
might  think  proper,  as  agent  for  the  owners,  and  the  said  agent 
has  carried  on  the  proceedings;  that  he  would  not  from  his 
knowledge  of  the  general  character  of  Livingston  believe  him 
on  oath.  He  appointed  Livingston  sailing  master  when  he  first 
came  on  board,  and  continued  him  in  that  command  until  the 
22d  February,  Avhen  he  arrested  him  for  disobedience  of  ordere ; 
that  he  put  an  officer  on  board  the  Matilda  to  divest  those  of 
'***'  the  command  who  had  captured  her  without  his  privity  or 
consent,  and  to  keep  possession  of  her  on  account  of  the  ship, 
until  it  should  be  determined  to  whom  she  might  of  right 
appertain. 

The  two  licenses  and  the  letter  were  delivered  to  the  collector 
of  the  port  of  Wilmington,  previous  to  the  arrival  of  the 
Matilda. 
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Upon  this  evidence  it  was  argued  for  the  libelants,  that  the 
overt  act  of  sailing  under  a  British  license  was  evidence  of  trading 
with  the  eneray  according  to  the  tenor  of  the  license ;  and  that 
the  trading  with  the  enemy  was  an  act,  for  which,  by  national 
law,  the  vessel  and  cargo  so  taken  in  delieto  were  confiscable,  and 
Vattel  was  relied  upon  as  furnishing  the  rule  of  decision  in 
cases  of  such  trading.  It  was  further  intended  that  the  law  of 
nations  prohibiting  intercourse  and  dealing  with  an  enemy  is 
not  abrogated  by  the  act  of  Congress  on  the  subject  of  licenses, 
as  was  decided  in  Pennsylvania  by  Judge  Petees,  in  the  case 
of  the  Tulip. 

For  the  claimants  it  was  argued  that  there  has  been  no  act 
committed;  no  trading  with  the  enemy,  nor  any  other  act  vio- 
lating the  rules  of  general  public  laAV ;  for  at  most,  the  evidence 
proves  nothing  more  than  an  intention  to  proceed  to  an  enemy's 
port;  and  it  is  contrary  to  every  principle  of  law  and  justice  to 
punish  a  man  for  his  imaginations.  The  Matilda  was  in  the 
road  to  St.  Bartholomews,  and  had  not  so  much  as  deviated 
from  her  course,  so  as  to  lay  the  foundation  for  the  inference 
that  her  real  destination  was  an  enemy's  port.  (Term  E,ep.  85; 
Park  on  Ins.  114.)  But  it  was  not,  in  fact,  the  intention  of 
Jerkins  to  proceed  to  a  British  port — his  real  destination  was 
St.  Bartholomews,  as  declared  by  the  claimants  on  oath.  No 
evidence  has  been  adduced  to  repel  this  positive  declaration, 
except  the  feeble  presumption  arising  from  the  mere  possession 
of  the  license,  which  is  completely  answered  by  the  rule  that 
every  man  is  presumed  to  be  innocent  until  the  contrary  appear. 
It  was  also  contended  that  the  mutiny  of  the  crew  disabled  them 
from  making  lawful  capture,  and  rendered  them  obnoxious  to  a 
law  which  affixes  the  punishment  of  death  to  such  an  offense, 
and  as  the  commissioned  officers  were  divested  of  their  command 
by  force  and  wrong,  their  assent  to  the  capture  could  not  be 
presumed ;  nay,  the  contrary  was  expressly  proved. 

[484]  ipj-jg  argument  being  closed,  and  the  object  of  counsel 
having  been  stated  to  be  that  of  obtaining  an  immediate  decision 
of  this  court,  and  of  taking  the  case  thence  by  appeal  to  the 
Circuit  Court,  so  as  to  have  a  hearing  at  the  ensuing  term,  the 
judge  proceeded  to  deliver  his  opinion.  He  remarked  on  the 
novelty  and  importance  of  the  question,  that  it  was  important 
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not  only  as  to  the  amount  of  property  at  stake,  but  was  of  vast 
importance  in  principle  and  consequences.  He  glanced  at  the 
difficulties  he  felt  in  deciding  some  of  the  points  in  the  cause 
■without  the  aid  of  authorities  or  of  time  to  reflect.  For  these 
reasons  he  approached  the  case  not  without  some  distrust  of  his 
Own  judgment;  but' felt  much  relief  from  the  assurance  that  the 
case  would  undergo  an  investigation  in  a  superior  tribunal ;  for 
this  reason  he  thought  it  not  very  material  how  he  should 
decide.  He  felt  it  his  duty,  however,  as  the  case  had  been 
argued,  to  meet  the  question,  and  briefly  to  state  the  reasons 
which  occurred  at  the  moment  to  influence  his  decision.  As  to 
the  objection  that  the  act  of  trading  was  not  complete,  he  had  no 
hesitation  in  saying  that,  according  to  the  current  of  decisions, 
particularly  in  cases  of  blockade,  where  the  principle  is  the 
same,  the  oflense  was  complete  if  the  real  destination  was  an 
enemy  port ;  for  this  is  not  the  case  of  a  mere  will  or  intention 
to  proceed  to  such  port,  which,  without  some  overt  act,  would 
not  be  punishable;  but  there  .was  an  actual  sailing  and  proceed- 
ing on  the  voyage,  thereby  carrying  that  intention  into  efiect ; 
and  the  point  at  which  the  vessel  was  arrested  affords  no  grounds 
unfavorable  to  the  presumption  that  she  was  bound  to  one  of 
the  British  licensed  ports,  because  she  was  in  the  road  as  direct 
for  one  of  those  as  for  the  neutral  port.  The  question  of  fact, 
then,  is  this :  Was  the  Matilda  really  bound  to  a  British  port 
with  a  cargo?  The  judge  felt  himself  bound  by  the  evidence 
to  say  that  she  was ;  according  to  the  well-known  rules  in  the 
court  of  admiralty,  that  where  a  suspicion  of  guilt  is  created  by 
the  possession  of  documents,  it  is  expected  that  the  possessor 
will  explain  away  such  suspicion  by  proof;  and  where  such 
suspicion  is  applicable  to  the  charge  in  the  libel,  it  is  prima  fade 
evidence  of  the  facts  contained  in  the  allgation,  and  casts  the 
burden  of  proof  on  the  party  charged.  Now,  he  remarked,  the 
possession  of  the  licenses  and  the  letter  of  advice,  unexplained 
by  evidence,  is  proof  to  my  '**"!  mind  that  the  vessel  was  prose- 
cuting the  voyage  she  was  permitted  to  do  by  the  license.  It  is 
true  the  American  papers  were  all  regular,  and  so  they  must  have 
been  to  obtain  a  clearance.  Nothing  should  be  inferred  from 
thence,  because  every  man,  whether  his  designs  be  honest  or 
otherwise,  would  use  the  same  precaution ;  and  no  man  would 
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furnish  evidence  against  himself  in  a  way  not  at  all  necessary  to 
the  execution  of  his  unlawful  designs.  The  British  cruisers 
know  that  vessels  of  the  United  States  must  conform  to  our 
municipal  regulations  ere  they  are  permitted  to  depart.  As  to 
the  letter,  it  bears  evidence  of  some  unlawful  purpose,  for  if  the 
real  object  was  a  la'wful  trade,  it  is  difficult  to  assign  a  reason  for 
the  additional  caution,  "guard  against  your  own  government." 
The  captain  was  already  apprised  of  the  failure  of  the  license 
bill,  and  of  the  existence  of  the  non-importation  act.  The 
object,  indeed,  might  be  to  import  British  produce  from  a  neutral 
port,  which,  though  unlawful,  does  not  fall  under  the  present 
charge ;  or,  it  might  be  to  import  from  a  British  port,  and  to 
touch  at  St.  Bartholomews,  and  there  obtain  a  neutral  clearance, 
so  as  to  guard  against  this  government.  The  latter  supposition 
very  well  accords  with  the  licenses. 

Upon  the  question  of  iaw,  whether  the  act  of  Congress  of  the 
6th  July  last,  upon  a  subject  now  under  consideration,  is  cumu- 
lative on  the  prohibitions  of  international  law,  or  whether  it 
operates  as  a  repeal  or  abrogation  of  those  prohibitions,  the  judge 
expressed  much  doubt,  but  yielded  to  the  opinion  which  had 
been  given  by  Judge  PETEEfj  in  the  case  of  the  Tulip,  that  the 
act  of  Congress  is  but  cumulative. 

The  only  remaining  point  to  be  noticed,  said  the  judge,  is  one 
of  great  importance,  and,  to  the  court,  of  serious  difficulty, 
because  I  entertain  much  doubt  on  it,  and  have  not  the  aid  of 
books  in  forming  my  opinion ;  it  h  the  question  which  grows  out 
of  the  mutiny  of  the  crew  of  the  privateer.  From  what  has  been 
said,  it  would  seem  that  the  schooner  and  her  cargo  are  confisca- 
ble ;  but  it  does  not  necessarily  follow  that  because  the  property 
is  forfeitable  to  the  United  States,  the  libelants  shall  take  the 
benefit  of  such  forfeiture. 

The  President's  commission  was  the  authority  under  which 
the  capture  was  made ;  this  commission  authorizes  John  Sinclair 
'***'  the  captain,  to  seize,  etc.,  but  the  evidence  is  that  the  cap- 
tain, at  the  time  of  capture,  was,  by  the  violence  of  the  crew,  put 
in  close  confinement  and  deprived  of  all  command  and  authority 
over  the  ship.  As,  therefore,  the  authority  was  usurped  by 
others,  and  the  vessel  navigated  against  the  will  of  the  captain, 
all  acts  done  by  the  crew  during  such  usurpation  must  be  pre- 
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sumed  to  have  been  done  against  his  will ;  or,  at  any  rate,  not 
with  hLs  assent  either  express  or  implied.  The  libel  is  filed  in 
the  name  of  the  United  States  for  the  use  of  the  owners,  officere, 
and  crew  of  the  ship.  Had  it  been  in  the  name  of  the  crew  only, 
according  to  the  truth  of  the  case,  the  objection  then  woulfl  have  " 
been,  that  you  have  departed  from  the  commission,  which  was 
their  authority  to  seize.  And  taking  the  case  as  it  stands,  it 
appears  a  little  awkward  for  the  United  States  to  sanction  an  act 
that  necessarily  springs^  from  another  which  they  have  said  by 
the  legislature  shall  be  punished  with  death.  The  crew  in  a 
state  of  munity  made  the  capture;  mutiny  is  punished  with 
death.  And  is  it  competent  for  the  captain  to  contradict  the 
fact,  and  now  allege  that  he  made  the  capture,  or  that  it  was 
made  by  his  assent?  Or  shall  he  now  give  a  right  to  himself  by 
relation,  and  make  valid  that  which  was  unlawful  at  the  time  ? 
The  court  inclines  to  a  negative  answer.  What  vests  the  right 
in  the  captors  ?  Surely  the  prize  act,  and  there  it  will  be  seen 
the  right  is  vested  in  the  owners,  officers,  and  crew  of  the  vessel 
by  whom  the  capture  is  made. 

Upon  this  point  the  court  adjudged  that  the  evidence  did  not 
support  the  allegation,  and  therefore  dismissed  the  libel,  but  did 
not  decree  the  restoration  of  the  property.  An  appeal  was 
immediately  obtained  and  the  case  brought  up  to  the  Circuit 
Court  at  this  place,  where  it  was  argued  at  considerable  length 
at  the  last  term,  before  the  Chief  Justice  of  the  United  States, 
and  two  points  were  made :  1st.  Was  the  Matilda  bound  to  an 
enemy  port?  2d.  Did  the  conduct  of  the  crew  of  the  ship  affect 
the  right  of  the  libelants  in  the  present  proceeding  ?  It  was  con- 
ceded that  if  the  Matilda  was  really  bound  to  a  British  port,  the 
offense  was  complete.  But  it  was  contended  that  there  was  no 
evidence  of  such  fact,  except  a  vague  inference  to  be  deduced  from 
the  mere  possession  of  the  license;  for  as  to  the  witnesses,  it  was 
said  they  were  interested  in  the  distribution  of  '**''^  prize,  and 
therefore  incompetent.  (4  Eob.  Rep.  68 ;  5  Rob.  Rep.  307.) 
That  the  presumtion  such  as  it  was,  in  favor  of  the  libelants,  was 
answered  by  the  positive  oath  of  Captain  Jerkins,  who  was  a 
competent  witness ;  and  that  the  licenses  were  intended  as  a  fraud 
upon  the  enemy,  a  practice  which  is  always  permitted. 

Upon  the  second  point  the  counsel  for  the  claimants  relied 
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upon  2  Rutherford's  Inst.   564;  3  E,ob.  Eep.  160-184;  Mar- 
ten's; 2  Azuni,  254-362;  and  Brown  C.  &  Ad.  Law,  461. 

The  counsel  for  the  libelants  took  a  survey  of  the  evidence, 
and  endeavored  to  show  by  fair  inference  the  unlawful  purpose 
of  the  claimants.  He  admitted  that  the  claim  and  answer  as 
sworn  to  by  Captain  Jerkins  should  be  taken  as  though  the  cap- 
tain had  been  examined  on  interrogatories.  Upon  the  second 
point  he  introduced  and  relied  upon  as  conclusive  authorities. 
Brown's  C.  &  Ad.  Law,  281,  282,  453,  and  8  Term.  liep.  224. 

The  Chief  Justice  asked  if  Captain  Jerkins  was  a  competent 
witness,  and  being  auswered  by  the  libelants'  counsel  that  he  was, 
he  was  clearly  of  opinion  that  the  charge  against  the  schooner 
had  no  foundation.  He  remarked  upon  the  regularity  of  the 
ordinary  papers,  he  thought  the  letter  of  advice  contained  no 
evidence  of  criminal  intent,  but  rather  the  contrary.  He  stated 
the  question  to  be,  whether  the  claimants  intended  a  voyage  to  an 
enemy  port  or  not.  But  he  saw  no  evidence  of  such  intention, 
save  that  of  the  license ;  that  it  was  common  and  not  at  all 
improper  to  carry  papers  to  deceive  the  enemy;  that  the  carrying 
of  the  license- was  to  enable  them  to  prosecute  a  voyage  to  a  neu- 
tral port  under  the  protection  of  the  license ;  and  that  the  evi- 
dence of  Captain  Jerkins  cleared  the  case  of  all  doubt  by  stating 
the  real  object,  and  positively  denying  the  inference  drawn  from 
the  license.  Here  the  libelants'  counsel  called  the  attention  of 
the  Chief  Justice  to  the  fact  that  Jerkins  was  part  owner  of  the 
schooner  and  her  cargo,  a  circumstance  not  recollected  when  the 
concession  was  made.  The  Chief  Justice  immediately  replied 
that  he  was  interested  and  of  course  incompetent.  The  counsel 
for  the  claimants  then  argued  that  this  answer  should  be  received 
as  an  answer  in  chancery  is ;  and  if  so,  the  answer  is  to  be  taken 
as  true  until  it  be  disproved.  The  Chief  Justice  admitted  the 
rule  in  the  court  of  chancerj',  as  to  the  negative  matter  of  an 
answer,  but  not  in  a  case  where  it  asserts  a  '***'  right  affirma- 
tively in  opposition  to  the  complainant's  demand ;  but  he  took 
this  distinction  between  a  case  in  chancery  and  a  case  in  admii'- 
alty ;  in  the  former,  the  complainant  calls  upon  the  defendant  to 
purge  liis  conscience  and  disclose  facts,  and  by  this  appeal  to  his 
conscience  the  complainant  makes  the  answer  evidence;  in  the 
latter  case  no  such  demand  or  appeal  is  made. 
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The  Chief  Justice  then  said  that  the  case  was  very  different 
from  what  he  conceived  of  it  under  the  evidence  of  Jerkins;  and 
expressed  a  willingness  to  let  it  lie  over  for  further  proof  if  the 
libelants  had  a  prospect  of  obtaining  any ;  but  being  told  they 
had  not,  he  said  he  was  still  of  the  same  opinion,  and  affirmed 
the  decree  of  the  District  Court.  He  also  decreed  the  restoration 
of  the  property,  but  without  damages. 

He  gave  no  opinion  upon  the  second  point. 

Note.    Effect  of  E^niTY  Bules  in  Admibalty  Coubis.  —  See  Stetson  t.  Jordan, 
1  Ware,  388,  approving  case  in  text. 


GILL,  CANONGE  &  CO.  v.  LEVI  JACOBS. 

lU.  S.  Circuit  Court,  District  of  South  Carolina,  1816.— 6  Hall  L.  J.  117.] 

State  Insolvent  Law,  Effect  of  Dischabgb  TJndeb.^A  discharge  under  a  State 
insolvent  law  does  not  entitle  a  defendant,  in  the  custody  of  the  United  States 
courts  on  mesne  process,  to  be  released  on  common  bail, 

Dkayton,  District  Judge.  ^  This  was  a  case  of  habeas  corpus, 
in  which  a  motion  was  made  to  discharge  defendant  on  common 
bail,  he  being  in  the  marshal's  custody  on  mesne  process  issuing 
from  this  court,  with  an  order  for  bail.  The  plaintiffs  are  citi- 
zens of  Philadelphia;  and  the  debt  to  a  considerable  amount 
(upwards  of  six  thousand  dollars)  was  contracted  with  them 
there.  The  defendant  having  been  arrested  by  process,  issuing 
from  the  State  court  of  common  pleas,  has  been  discharged  by 
the  same  authority,  under  the  insolvent  debtor's  act  of  this 
State,  passed  in  the  year  1759.  He  therefore  contends  he 
should  be  enlarged  on  giving  common  bail,  as  he  has  been 
arrested  since  he  was  so  discharged. 

On  the  part  of  the  plaintiffs  it  is  urged  they  were  not  parties 
to  this  discharge,  not  having  due  notice;  nor  were  they  parties 
to  the  record.  That  they  have  not  agreed  to  receive  any  portion 
of  the  dividends,  and,  therefore,  they  ought  not  to  be  delayed, 
or  prevented  having  due  relief,  under  the  laws  of  the  United 
States  and  the  practice  of  this  court. 

The  case  before  me  being  strictly  a  mercantile  contract  will 
be  considered  as  referring  to  those  laws  which  relate  to  com- 
merce and  merchandise.     As  respects  their  principles,  it  is  con- 
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tended  there  is  a  difference  between  a  bankrupt  and  an  insolvent 
debtor;  as  the  first  becomes  so  by  omissions  and  commissions, 
as  well  as  by  compulsory  process ;  whereas,  the  latter  is  so  situ- 
ated, by  the  eifects  of  a  suit  at  law,  and  by  taking  the  benefit  of 
an  insolvent  debtor's  act  thereupon,  for  regaining  his  liberty. 

[118]  rpjjjg  (Jigtinction,  and  the  discharge  obtained  in  the  State 
court,  appears  to  be  the  general  grounds  on  which  the  argument 
seems  to  rest.  For  bankrupts  being  exclusively  concerned  in 
trade  and  merchandise,  in  buying  and  selling  in  gross,  or  by 
retail ;  dealing  in  exchange  and  in  other  acts  of  necessary  com- 
mercial intercourse ;  it  seems  but  reasonable  they  should  be  pro- 
tected and  controlled  by  laws  more  especially  for  themselves, 
and  which  the  practice  of  civilized  nations  is  in  the  habit  of 
ordaining.  Hence  a  bankrupt  law  may  be  very  different  from 
an  insolvent  debtor's  act,  as  a  bankrupt  law  relates  to  the  inter- 
est of  merchants  and  traders;  whereas,  an  insolvent  act  relates 
to  the  general  interest  of  society.  If,  then,  this  distinction  of 
interest  prevail,  can  it  be  said  the  distinction  of  rights  does  not 
also  prevail? 

By  the  eighth  section,  first  article,  of  the  United  States  Con- 
stitution, Congress  have  a  right  "to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,"  also  to  establish 
"uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States."  The  power,  then,  of  maldng  bankrupt  laws  no 
longer  remains  with  the  several  States ;  it  is  vested  in  the  United 
States  government.  And  how  far  a  transient  merchant,  indebted 
in  Philadelphia,  can  plead  in  this  Circuit  Court  for  the  district 
of  South  Carolina  a  discharge  under  the  insolvent  debtor's  act 
of  South  Carolina,  obtained  in  the  State  court,  against  a  suit 
instituted  in  this  court,  is  the  question  which  is  now  before  me. 

On  this  point,  involving  the  rights  of  the  United  States  and 
individual  States,  I  feel  myself  delicately  situated  in  deciding 
the  contending  claims.  More  especially,  as  one  of  the  particular 
reasons  for  calling  into  existence  the  present  Constitution  of  the 
United  States  was  to  equalize  the  commerce  and  trade,  and  the 
rights  and  privileges  of  the  American  and  other  merchants  and 
traders  throughout  the  Union,  and  with  foreign  nations.  Unless, 
then,  the  question  be  considered  as  having  this  grand  object  in 
view,  the  merits  of  this  case  will  be  carried  back  to  where  they 
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would  have  been  before  the  passing  of  the  Constitution.  The 
lex  lod  and  lex  fori  of  the  several  States  would  be  brought  under 
special  consideration,  as  having  more  controlling  powers  than  I 
think  ought  to  be  admitted  at  this  day.  Each  State  would  then 
by  such  reasoning  be  deemed  to  authorize  discharges  of  insolv- 
ency according  to  its  own  laws,  and  in  mercantile  concerns; 
not  f**"^  by  uniform  laws  resting  on  the  same  principles,  and 
promoting  the  same  ends,  but  sometimes  conflicting  in  points 
of  justice  and  expediency  not  only  with  themselves  but  with 
the  United  States,  and  the  principles  of  their  superintending 
government. 

On  the  4th  of  April,  1800,  a  bankrupt  law  was  passed.  It 
was  limited  to  the  term  of  five  years;  and  from  thence  to  the 
end  of  the  next  session  of  Congress  thereafter,  and  no  longer. 
It  then  expired,  and  there  has  never  been  since  any  bankrupt 
law  in  the  United  States.  AVhat  were  the  reasons  which  influ- 
enced Congress  not  to  revive  that  act,  or  not  to  pass  a  new  one, 
is  not  for  me  to  say.  Although  it  would  appear  that  the  difier- 
ent  decisions  which  take  place  in  the  courts  of  the  United  States, 
and  in  those  of  the  individual  States,  afford  some  grounds  for 
the  reconsideration  of  a  bankrupt  law;  as  well  as  the  great 
inconvenience  resulting  from  the  want  of  one  to  which  parties 
are  occasionally  subjected,  by  vexatious  suits  in  different  States 
of  the  Union  against  insolvent  debtors,  after  they  have  obtained 
insolvent  discharges  in  one  of  the  States.  In  passing  the  bank- 
rupt law  it  is  evident  Congress  looked  towards  bankrupt  mer- 
chants and  traders  especially,  as  respecting  the  insolvent  act  of 
State  authorities.  For  in  the  sixty-first  section  of  the  bankrupt 
law  (Laws  United  States,  v.  5,  p.  81),  it  is  expressly  enacted 
that  this  act  shall  not  "  repeal  or  annul,  or  be  construed  to 
repeal  or  annul,  the  laws  of  any  State  now  in  force,  or  which 
may  be  hereafter  enacted,  for  the  relief  of  insolvent  debtors, 
except  so  far  as  the  same  may  respect  persons  who  are  or  may 
be  clearly  within  the  purview  of  this  act."  It  is  said,  however, 
this  act  has  expired ;  it  does  not  thence  follow  that  the  reasons 
which  gave  rise  to  the  exception  do  not  still  exist.  And  so  far 
it  does  not  come  within  the  rule  of  cessante  rcdione,  cessat  et  ipsa 
lex.  If,  then,  they  do  exist,  I  see  not  why  for  national  and 
commercial  purposes  this  court  should  not  give  them  a  consid- 
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eration,  although  they  be  not  engrafted  into  a  bankrupt  law. 
Under  this  impression  it  would  seem  the  distinction  taken  by 
the  defendant's  counsel  between  a  bankrupt  law  and  an  insolvent 
debtor's  act  has  not  been  improperly  introduced. 

Among  the  great  features  of  government,  population  and 
credit  are  to  be  ranked.  As  to  the  population,  Congress  has 
equalized  that  by  acts  of  naturalization  throughout  the  United 
States ;  but  having  no  bankrupt  law,  the  credit  as  to  provisions 
for  bankrupts,  f**"^  and  for  securing  the  rights  of  their  creditors, 
has  not  been  so  equalized,  resting  at  present  upon  the  insolvent 
acts  of  individual  States,  and  the  discretion  and  decisions  of 
courts  having  cognizance.  It  hence  results  that  foreigners  and 
citizens  of  different  States  will  look  to  the  government  of  the 
United  States  for  some  general  system,  as  either  emanating  from 
their  laws  or  from  their  courts;  and  more  particularly  when 
they  commence  suits  in  the  courts  of  the  United  States.  The 
obligation  is,  therefore,  the  more  imposing  upon  these  courts, 
having  this  high  responsibility  to  carry  all  such  suits  into  effect 
in  as  uniform  a  manner  as  possible,  so  far  as  their  authorities 
will  permit,  agreeably  to  the  rights  and  just  expectations  of 
individuals,  and  the  confidence  so  reposed  in  the  United  States 
government. 

It  is  urged,  this  court  is  bound  in  this  case  by  the  thirty- 
fourth  section  of  the  Judiciary  Act  (Laws  of  the  United  States, 
V.  1,  p.  74) ;  but  I  do  not  see  for  what  reason,  as  I  think  it  can 
be  made  to  appear  the  meaning  of  that  section  as  contended  for 
does  not  at  present  apply.  By  that  instrument  it  is  enacted 
"  that  the  laws  of  the  several  States,  except  where  the  Constitu- 
tion, treaties,  or  statutes  of  the  United  States  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  decisions  in 
trials  at  common  law  in  the  courts  of  the  United  States  where 
they  apply."  As  it  is  not  necessary  on  the  present  occasion  to 
give  an  opinion  respecting  the  discharge  of  an  insolvent  debtor 
against  the  debt  itself,  I  shall  not  do  so,  but  will  confine  myself 
to  that  part  of  the  State  act  which  enacts  that  the  discharged 
debtor  shall  not  be  liable  to  be  sued,  impleaded,  or  arrested  for 
a  twelve  month  after  his  discharge.  (Grimke's  Laws  of  South 
Carolina,  249,  §  2.) 

Can  it  be  said  this  part  of  that  act  applies?    Does  it  not 
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impair  the  security  of  the  contract  between  Jacobs,  the  defend- 
ant, and  Gill,  Cononge  &  Co.,  the  plaintiffs?  and  if  it  do,  is  it 
not  in  direct  opposition  to  the  Constitution  of  the  United  States? 
These  are  important  questions,  -which  should  be  well  considered 
before  a  decision  take  place.  As  to  any  inconvenience  which 
may  arise  to  the  defendant  under  arrest,  it  remains  with  him- 
self to  give  bail  and  be  liberated  from  his  confinement;  if  he 
cannot  or  will  not  this  court  is  obliged  to  perform  its  duties  in 
the  premises,  however  desirous  it  may  be  to  relieve  bis  personal 
necessities.  And  in  doing  so,  I  cannot  but  say  that  were  the 
present  motion  to  be  f***^  sustained,  and  the  defendant  admitted 
to  common  bail,  the  security  of  the  plaintiffs  would  be  much  weak- 
ened and  perhaps  might  be  forever  lost.  For  the  State  court  is  in 
possession  of  his  schedule  and  property,  given  up  upon  his  dis- 
charge, said  by  no  means  to  be  equal  to  the  payment  of  his  debts 
allowed  in  that  court.  Of  course  the  defendant  has  nothing  to 
rest  his  suit  upon  in  this  court  but  the  defendant's  person  or 
security  for  the  same,  without  which  the  defendant  might 
abscond  to  whatever  quarter  of  the  world  he  pleased,  thereby 
weakening,  if  not  forever  nullifying,  his  creditor's  just  demands. 
The  reasoning  of  Judge  Washington,  in  the  case  of  Golden  v. 
Prinoe,  3  "Wash.  C.  C.  313,  and  of  Judge  Stoey,  in  Gallison's 
Reports,  374,  el  seq.,  strengthen  my  opinion  on  this  head. 

As  to  the  cases  cited  from  the  1st  and  2d  Dallas,  100,  231, 
they  are  between  State  authorities,  and  in  my  opinion  do  not 
apply  any  more  than  the  insolvent  act  of  this  State  may  be  said 
to  apply  to  the  present  case.  Whenever  the  final  discharge  is 
brought  before  this  court  in  bar  of  this  suit,  and  at  a  proper 
stage  of  the  pleadings,  it  will  be  time  enough  to  consider  its 
bearing  character  as  to  discharging  the  debt. 

By  the  eleventh  section  of  the  Judiciary  Act  (Laws  of  the 
United  States,  v.  1,  p.  55),  the  Circuit  Court  has  cognizance 
where  an  alien  is  a  party,  or  a  suit  is  between  a  citizen  of  the 
State  where  the  action  is  commenced  and  a  citizen  of  another. 
This  gives  authority  to  the  Circuit  Court  to  maintain  the  action, 
and  is  an  implied  contract  between  the  United  States  and  the 
parties  concerned  that  it  shall  be  so  maintained.  But  if  a  State 
law  be  allowed  to  come  in  with  a  sweeping  effect  as  a  bar  to  the 
action,  confidence  is  at  an  end,  and  the  court  is  at  the  mercy  of 
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a  State  authority.  (1  Gall.  382.)  Upon  this  principle  the 
impropriety  of  the  motion  in  this  incipient  stage  of  the  suit, 
and  before  the  return  of  the  writ,  is,  in  my  opinion,  apparent, 
insomuch  as  to  induce  a  court  to  be  on  its  guard  how  it  allows 
the  claims  of  an  individual  under  an  arrest,  when  a  little  time 
and  a  regular  practice  would  better  conduce  to  justice  and  the 
end  proposed.  Besides,  by  the  laws  and  practice  of  this  court, 
a  defendant  cannot  take  the  benefit  of  the  insolvent  acts  until 
after  judgment  obtained  (Laws  of  United  States,  v.  4,  p.  123; 
Laws  of  United  States,  v.  5,  p.  6) ;  whereas  in  the  State  court 
he  has  the  benefit  of  them  on  mesne  process  before  judgment 
obtained.  This  marks  a  difference  between  the  practice  of 
11**]  the  United  States  courts  and  the  State  courts  as  to  cases  of 
solvency,  which  is  of  importance  iu  this  inquiry.  It  conse- 
quently results  that  the  security  of  the  creditor  in  the  court  of 
the  United  States  is  greater  than  in  the  courts  of  this  State,  as 
he  has  a  longer  time  to  search  out  cases  of  fraud  against  his 
debtor,  and  is  thereby  the  better  enabled  to  provide  for  his  own 
security  before  the  debtor  can  be  liberated  or  discharged  under 
insolvent  debtor  acts. 

Upon  the  whole,  without  touching  any  other  contested  points 
of  the  argument  (deeming  it  unnecessary  in  the  opinion  I  am 
about  to  give),  the  case  appears  to  me  to  resolve  itself  into  this : 
That  by  the  Constitution  of  the  United  States  the  individual 
States  have  given  up  their  i-ights  of  legislating  as  to  commerce 
and  bankruptcy;  that  this  right  is  now  solely  in  possession  of 
the  United  States  government,  which,  through  its  laws  and 
judiciary,  is  bound  to  watch  over  and  superintend  the  same; 
that  no  bankrupt  law  existing  at  this  time  does  not  affect  the 
main  question,  because  the  right  in  government  still  remains  to 
enact  one,  or  to  repose  its  confidence  in  the  judiciary  as  to  their 
decision  respecting  the  same,  in  relation  to  the  State  laws; 
that  the  courts  of  the  United  States  by  admitting  defendants  to 
the  benefit  of  the  State  insolvent  acts,  under  the  superintending 
and  contracting  power  of  the  laws  of  the  United  States  now 
existing,  can  and  do  promote  the  due  ends  of  justice  as  relating 
to  bankrupts.  But  it  must  be  remembered  all  this  is  done 
under  the  authority  of  the  United  States  and  not  under  that  of 
State  authorities,  although  in  doing  so  the  insolvent  acts  of  the 
Bbun.  c.  C  — 18. 
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States  are  referred  to  as  rules  of  decisions  in  cases  when  they 
apply,  as  declared  by  the  thirty-fourth  section  of  the  Judiciary 
Act.  Under  these  impressions  I  do  not  think  that  by  insolvent 
discharges  from  the  courts  of  this  State  the  insolvent  debtor's 
acts  of  this  State  should  be  allowed  to  suspend  or  weaken  the 
lien  of  process  in  this  court,  in  the  manner  contended  for  in  tiais 
case.  It  would  be  an  interference  between  creditors  and  debtors, 
and  certainly  would  tend  to  impair  the  obligation  of  contracts. 


FISHER  ET  AL.   V.   THE   SYBIL. 

[U.  S.  Circuit  Court,  District  of  South  Carolina,  1816,-6  Hall  L.  J.  509.] 

SALVAaB,  Amoxjmt  or.  —  Liberal  cojnpens»tion  must  always  be  made  in  case  of 
salvage,  not  only  with  a  view  to  the  value  and  danger  of  the  tiling  saved,  but 
for  the  general  interest  in  promoting  exertions  in  such  cases. 

Johnson,  J. — If  ever  there  was  a  case  in  which  the  claim- 
ants on  a  libel  for  salvage  were  thrown  upon  the  protection  of 
a  court,  this  is  one.  There  is  not  a  witness  to  anything  that 
occurred  on  the  ocean  who  is  not  interested  in  increasing  the 
compensation.  Even  Dangerfield,  the  master,  to  extricate  him- 
self from  damages  and  censure,  finds  his  interest  coincide  with 
those  of  the  libelant  in  making  out  a  justification  for  abandon-^ 
ing  the  vessel.  However  the  witnesses  may  differ  in  represent- 
ing the  merits  of  each  other,  they  all,  with  the  exception  of  one 
(I  mean  the  Indian  seaman  Francis),  concur  in  making  this  out 
a  case  of  great  distress  and  complete  abandonment.  The  prac- 
tice of  this  court  permits  the  individual  in  such  a  case  to  exhibit 
his  own  merits  on  his  own  oath,  and  it  is  but  too  evident  that  most 
of  the  salvors  have  attached  much  importance  to  the  idea  that  this 
is  a  case  of  derelict,  and  that  the  salvage  in  such  a  case  must 
necessarily  consist  of  a  large  proportion  of  the  goods  saved.  It 
is  only  in  the  contest  for  the  distribution  of  this  proportion 
that  they  disagree,  and  each  one  showing  too  strong  a  disposition 
to  present  himself  as  the  hero  of  the  adventure. 

Their  advocates  also  have  ably  and  ingeniously  argued  that 
cases  of  derelict  .are  cases  in  which  the  salvors  are  peculiarly 
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entitled  to  a  liberal  reward ;  that  the  courts  have  manifested  the 
most  striking  liberality  in  such  cases,  generally  giving  one  half, 
sometimes  as  far  as  three  fifths,  never  less  than  one  third.  The 
property  libelled  being  of  considerable  amount,  near  one  hun- 
dred thousand  dollars  in  value,  it  becomes  very  material  to  the 
salvors  to  maintain  this  doctrine. 

But  whoever  looks  into  the  history  of  the  law  of  salvage  will 
find  it  to  be,  as  now  acknowledged  in  admiralty  courts,  com- 
paratively of  modern  origin.  Even  the  meaning  of  the  term 
"  derelict "  is  now  materially  varied  from  what  it  was  originally, 
''**"'  and  the  idea  that  the  salvor  is  entitled  to  anything  like  a 
dejurc  compensation  has  long  since  been  exploded.  In  the  lan- 
guage both  of  the  civil  and  common  law,  derelict  as  applied  to 
chattels,  meant  a  thing  voluntarily  abandoned,  so  that  the  first 
finder  became  the  rightful  possessor,  if  he  reduced  it  into  posses- 
sion. Such  were  the  boTia  vacantia  of  the  civil  law,  in  which,  in 
a  state  of  nature,  it  is  evident,  whether  the  thing  be  found  on  sea 
or  land,  that  the  individual  would  acquire  an  absolute  and  exclu- 
sive interest ;  but  in  a  state  of  society,  whether  he  should  take  it 
wholly  to  himself  or  to  the  use  of  his  sovereign,  or  what  portion 
of  it  he  should  retain,  and  with  whom  divide  the  residue,  must 
necessarily  depend  upon  the  provision  of  positive  law.  The  bar- 
barous notions  in  which  originated  the  droit  de  Bris  of  Fi-ance, 
and  the  royal  privilege  of  wreck  in  England,  have  long  since 
(among  the  rulers,  if  not  among  the  people  of  those  countries) 
given  way  to  tlie  progress  of  moral,  intellectual,  and  commercial 
improvement.  But  there  is  reason  to  think  that  wreck  and 
derelict  were  anciently  confounded.  It  is  perfectly  natural  for 
the  inhabitant  of  a  sea  coast,  whose  subsistence  perhaps  from  his 
earliest  recollection  has  been  drawn  from  the  ocean,  to  consider 
whatever  is  cast  up  by  the  sea  as  a  bounty  from  Providence  to 
the  first  finder.  But  the  possessor  of  the  soil  would  also  put  in 
his  claim,  and  either  exclude  the  casual  trespasser,  or  insist  that 
the  bounty  was  sent  to  himself,  and  confer  on  the  finder  a  portion 
or  compensation  only  as  a  gratuity.  Such  at  this  day  is  the  law 
of  England,  with  regard  to  the  property  of  a  pirate  or  enemy 
cast  away  on  the  coast.  It  is  not  so  easy  to  find  a  satisfactory 
reason  for  the  idea  Avhich  too  certainly  has  prevailed,  that  a  ship- 
wrecked mariner  may  be  treated  as  a  shipwrecked  enemy.     Yet 
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in  the  history  of  navigation,  we  may  find  an  apology,  if  not  a 
justification,  for  this  barbarous  notion. 

The  first  nautical  expeditions  were  certainly  equipped  for  the 
purposes  of  war  or  plunder.  The  coasts  of  France  and  Great 
Britain  were  long  infested  and  devastated  by  the  '***^  cruisers 
of  Norway  and  Denmark.  If  then  every  vessel  that  appeared 
threatened  plunder,  slavery,  and  bloodshed,  it  was  natural  to  con- 
cider  every  vessel  that  was  wrecked  as  an  enemy  on  whom 
heaven  had  executed  vengeance.  The  benign  spirit,  which  relig- 
ion has  breathed  into  modern  ethics,  would  assign  to  an  enemy 
in  misfortune  the  treatment  of  a  friend,  but  death,  plunder,  and 
slavery  may  have  been  sanctioned  by  retaliation,  and  was  cer- 
tainly the  law  of  the  victor  in  that  day.  I  can  scarely  admit  the 
disgraceful  supposition  that  afterwards  as  commerce  extended,  and 
the  eyes  of  men  became  opened  to  the  necessary  distinction  bet  ffeen 
wreck  and  derelict,  the  cruel  purpose  of  removing  a  claimant  or 
a  witness  could  have  operated  to  expose  the  lives  of  shipwrecked 
persons,  but  there  is  too  much  reason  to  infer  from  the  laws 
which  have  been  passed  for  their  protection,  that  some  protection 
was  necessary.  In  the  laws  of  Oleron  (31st  art.)  it  is  asserted 
that  this  often  happened;  and  as  late  as  the  year  1798,  in  a  case 
which  occurred  before  Sir  William  Scott  (the  Aguila)  we  find  a 
magistrate  alleging  on  oath,  that  the  plundering  of  a  wreck  is 
customary  on  that  part  of  the  coast  of  England  where  he  resided. 

For  the  modern  acceptation  of  the  word  "  derelict"  we  may  very 
safisly  take  the  definition  of  Sir  Leoline  Jenkins,  as  given  us  by 
Sii-  W.  Scott :  "Boats  or  other  vessels  (or,  he  may  have  added, 
any  goods  washed  overboard  at  sea,  or  floated  away  from  land) 
forsaken,  or  found  on  the  seas,  without  any  person  in  them,  of 
these  the  admiralty  has  but  the  custody,  and  the  owner  may 
recover  them  in  a  year  and  a  day."  And  such  the  form  of  the 
libel  usually  filed  in  such  cases  declares  it  to  be,  to  wit,  "  found 
floating  to  and  fro  on  the  high  and  open  seas."  Such  goods  are 
in  the  first  instance  pronounced  derelict  in  the  restricted  sense  of 
the  word,  to  wit,  abandoned  from  fear  or  necessity.  But  after 
the  year  and  day  they  are  considered  as  pure  derelict,  as  having 
been  absolutely  and  voluntarily  abandoned,  so  that  the  sum  or 
portion  reserved  in  the  registry  of  the  court  becomes  a  droit  of 
the  admiralty.     If  t°**l  there  is  anything  in  the  law  of  salvage 
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which  distmguishes  the  ease  of  a  salvor  of  derelict,  in  the  modern 
acceptation  of  the  term,  from  any  other  salvor,  I  have  never  been 
able  to  discover  it.  "Whether  we  refer  to  the  reason  of  the  thing, 
or  to  adjudged  cases,  the  court  appears  to  possess  an  equal  lati- 
tude of  discretion  in  all  cases  of  salvage,  and  rewards  either  by 
adjudging  a  compensation  in  ratio  or  in  number,  as  it  think  rea- 
sonable. One  general  rule,  and  that  alone  appears  to  run  through 
all  the  cases,  and  that  is  "  the  compensation  must  be  liberal,  and 
that  too  not  only  with  a  view  to  the  value  and  endangered  state 
of  the  thing  saved,  the  risk  incurred,  the  skill  and  labor 
bestowed,  but  with  a  view  to  the  general  interests  of  commerce 
in  promoting  exertions  in  such  cases,  and  to  the  interests  of  man- 
kind in  rewarding  and  promoting  generous  and  magnanimous 
actions.  The  court  undertakes  to  direct  not  only  the  justice  but 
the  generosity  of  the  claimant.  However,  the  ancient  idea  that 
wreck  and  derelict  was  the  property  of  the  crown  may  have  been 
exploded  in  modern  times,  it  is  very  certain  that  something  like 
that  idea  has  been  preserved  in  the  adjudication  between  salvors 
and  claimants,  as  to  the  quantum  which  each  shall  retain  of  the 
thing  saved.  Such  unlimited  discretion  has  always  been  assumed, 
as  looks  very  much  like  acting  under  the  principle  that  oujus 
est  dare  ejus  est  disponere.  That  it  is  not  a  mere  case  of  quan- 
tum meruit  is  universally  allowed;  and  why  the  court  should 
prescribe  a  rule  to  the  generosity  of  the  claimant  under  any  other 
idea  is  difficult  to  discover.  For  the  same  reason  it  is  that  a 
compensation  has  been  awarded  to  an  apprentice  boy  instead  of 
his  master,  and  hence  perhaps  also  such  liberties  are  taken  with 
the  reasonable,  rules  of  evidence  as  suffer  parties  to  make  out 
their  case  upon  their  own  affidavits,  as  they  do  in  some  measure 
in  prize  cases,  which  are  certainly  boons  of  the  government.  If 
the  case  of  derelict,  according  to  the  modern  acceptation  of  the 
term,  be  considered,  with  a  view  to  the  reason  of  the  thing,  there 
will  be  found  to  be  in  it  no  ground  necessarily  attaching  to  it  a 
superior  claim  to  all  other  compensation.  '''*'*'  It  is  very  easy 
to  conceive  a  case  which  cannot  come  within  the  definition  of 
derelict,  which  would  rally  all  the  best  feeling  of  the  heart 
around  it  in  support  of  a  reference.  Take  the  case  of  a  vessel 
whose  crew  is  sick,  or  exhausted,  or  devouring  each  other  for 
food ;  or  take  the  case  of  a  vessel  without  boat,  on  fire,  or  stranded, 
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with  her  whole  crew  on  board,  and  in  danger  every  moment  of 
going  to  pieces,  where  not  only  the  vessel,  but  the  lives  of  the 
crew  are  saved.     In  a  case  of  pure  derelict,  as  of  a  pirate,  where 
the  court  knows  at  the  time  of  adjudication  that  the  residue  must 
be  adjudged  a  droit,  and  where,  of  course,  it  is  a  mere  bounty  to 
the  government  as  well  as  to  the  individual,  it  may  very  well  be 
conceived  that  the  court  would  be  very  liberal  in  awarding    sal- 
vage ;  but  when  the  party  himself,  the  original  owner,  puts  in 
his  claim,  and  sets  up  the  plea  of  misfortune,  the  case  is  widely 
different;  and  traces  of  this  distinction  will  be  found  to  exist  in 
the  ancient  sea  laws  of  Europe.     Sir  W.  Scott,  in  the  case  of  the 
Aquila,  in  considering  the  question  whether  a  moiety  could  be 
claimed  dejure  by  a  salvor,  has  said  that  he  could  find  no  trace 
of  such  a  right  in  the  Consolato  del  Mare.     As  applicable  to  the 
case  of  derelict,  according  to  the  modern  meaning,  this  eminent 
judge  is  unquestionably  right ;  but  the  modern  meaning  was  not 
probably  attached  to  the  word  when  those  laws  were  compiled, 
for  they  are  of  great  and  no  ascertained  antiquity.     But  in  the 
case  of  pure  derelict,  where  the  other  moiety  is  to  be  given  to 
the  lord  and  the  poor,  the  one  moiety  is  by  the  Consolato  del 
Mare  given  to  the  salvor  (c.  252),  and  hence  probably  originated 
the  English  rule  which   appears  to  have  existed  in  a  remote 
period,  that   the   thing  saved  should   be  divided   by   moieties 
betAveen  the  salvor  and  the  king.     But  by  the  laws  of  Oleron, 
which  are  of  the  highest  authority  in  this  court  of  any  of  the 
ancient  systems,  all  persons  were  required  to  aid  and  assist  in 
saving  shipwrecked  goods,  "  and  that  without  any  embezzlement 
or  taking  any  part  thereof  from  the  right  owners ;  but,  however, 
there  may  be  a  remuneration  or  consideration  for  salvage  to  such 
as  take  pains  '^^*J  therein   according  to  right  reason,  or  good 
conscience,  and  as  justice  shall  appoint."     (Article  29.)     This 
article  probably  laid  the  foundationof  the  jurisdiction  which  this 
court  is  now  exercising.     In  the  45th  article  of  the  second  frag- 
ment of  the  law  of  Rhodes  it  is  enacted  "  that  if  a  ship  be  sur- 
prised at  sea  with  whirlwinds,  or  be  shipwrecked,  any  person 
saving  anything  of  the  wreck  shall  have  one  fifth  of  what  he 
saves."     Although  this  article  does  not  say  what  is  to  be  done 
with  the  residue,  yet  it  evidently  relates  to  a  case  of  restoration, 
«s  appears  by  the  next  or  46th  article,  according  to  which,  "if 
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any  one  find  a  boat  which  has  broken  loose  from  a  ship  and 
drifted  to  sea,  and  preserves  it  safe,  he  shall  restore  everything 
as  he  found  it,  and  receive  one  fifth  as  a  reward."  Although 
the  counsel  in  the  Aquila  argued  that  one  half  was  the  usual  and 
favorite  salvage  in  case  of  derelict,  yet  unless  they  meant  to  con- 
fine themselves  to  voluntary  or  to  total  abandonment,  it  would 
rather  seem  that  (in  ancient  times  at  least)  one  fifth  was  the 
favorite  proportion  in  cases  like  the  present,  or  even  stronger 
cases.  For  shipwrecked  effects  found  on  the  high  sea  or  "  fished 
up  out  of  the  bottom  of  it,"  the  ordinance  of  Louis  XIV.  allowed 
a  third  to  the  salvor,  the  remainder  to  be  restored  to  the  owners. 
(§  45,  art.  1,  §  27.)  If  then  we  compare  the  ancient  sea  laws  with 
modern  decisions,  we  find  that,  except  in  case  of  pure  derelict, 
they  were  hardly  as  liberal  as  the  courts  of  admiralty  are  at  the 
present  day ;  and  modern  liberality  has,  I  fear,  been  too  much 
exerted,  from  a  want  of  attention  to  the  distinction  between  cases, 
where  the  residue  becomes  a  droit,  and  those  in  which  it  is 
restored  to  the  original  owner.  I  cannot  think  the  argument  a 
sound  one  that  salvage  in  fact  falls  upon  the  underwriter  who 
has  been  paid  for  the  risk ;  for  the  spes  reeuperandi  is  one  of  the 
perquisites  of  the  insurer,  and  which  combines  with  others  to 
enable  him  to  underwrite  at  a  less  premium.  Nor  can  I  admit 
that  the  compensation  to  the  salvor  must  be  in  a  certain  ratio  to 
the  thing  saved,  or  that  that  ratio  is  not  to  be  diminished  from 
relation  to  the  amount. 

[515]  -pj^g  question  to  be  decided  by  the  court  is  always  one  to 
which  no  fixed  rule  can  be  assigned.  How  shall  the  salvor  be 
compensated,  is  this  inquiry.  And  how  is  it  possible  to  produce 
uniformity  in  the  decisions  of  courts,  where  the  judges  are  to  act 
on  circumstances  endless  in  their  variety  and  combinations,  and 
of  which  any  two  men  may  take  different  views  ?  Or  how  is  it 
possible  to  detach  the  mind  from  considering  the  amount  saved 
both  with  a  view  to  increasing  the  compensation  as  to  the  claim- 
ant on  the  one  hand,  and  diminishing  it  as  to  the  salvor  on  the 
other?  As  to  the  question  whether  it  shall  be  in  proportion  or 
in  numero;  if  the  judge,  knowing  the  value  of  the  thing  saved, 
is  unrestricted  in  fixing  the  compensation,  it  is  immaterial  to  bind 
him  down  to  the  fixing  of  it  by  way  of  ratio,  since  it  is  so  easy  to 
bring  it  to  numerical  precision.     It  is  true  that  it  has  been  most 
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usual  for  courts  to  adjudge  in  proportion ;  but  the  reason  of  that 
is  evident.  Courts  of  justice,  perhaps,  more  than  any  other  con- 
stituted bodies,  will  receive  a  tone  in  their  proceedings  from  the 
mores  majorum.  At  a  time  when  commerce  was  carried  on  by 
actual  exchange  of  merchandise,  it  would  have  been  the  most 
ample  and  natural  mode  of  compensation  to  make  an  actual  divis- 
ion of  the  thing  saved,  if  susceptible  of  division.  But  at  the 
present  day,  money,  the  medium  of  commerce,  expresses  the  value 
and  all  the  subdivision  of  property  with  a  more  convenient  pre- 
cision, as  it  is  the  standard  by  which  the  mind  is  accustomed  to 
compare  the  value  of  things.  That  such  a  practice  should  have 
prevailed  is  easily  accounted  for  from  this  cause.  It  is  evident 
that  whenever  a  legislative  power  undertakes  to  affix  a  compen- 
sation by  way  of  salvage,  it  can  only  do  so  by  assigning  a  pro- 
portion to  the  salvor.  This  is  done  in  all  the  ancient  systems  of 
sea  laws ;  and  this  very  naturally  led  to  the  practice  of  assign- 
ing a  proportion  for  salvage  in  the  adjudications  of  the  admi- 
ralty courts.  But  under  the  practice  of  modern  times  and  the 
laws  of  Oleron,  I  hold  an  admiralty  court  to  be  at  large  to  decree 
compensation  either  numerically  or  by  ratio,  as  it  deems  proper. 
But  could  I  be  induced  f''**^  to  attach  any  importance  to  the  idea 
of  derelict  abstractly  considered,  I  should  not  adjudge  this  to  be 
a  case  of  derelict  even  on  the  modern  acceptation  of  the  term. 
The  vessel  was  not  found  derelict  upon  the  ocean,  and  when  she 
Avas  deserted  by  her  crew,  all  the  witnesses  prove  an  express 
abandonment  of  her  to  Mr.  Fisher,  or  the  ship's  company  of  the 
Margaret,  "There  she  is,  make  what  you  can  of  her,"  Her 
actual  state  of  distress  then,  and  the  merits  and  compensation  of 
the  respective  salvors  shall  govern  my  decision,  without  attach- 
ing any  technical  importance  to  the  epithet  by  which  her  state 
may  most  correctly  be  designated.  And  here  while  the  practice 
of  this  court  permits  each  claimant  to  make  the  most  of  his  merits 
on  his  own  affidavit,  it  is  impossible  for  the  mind  to  detach  itself 
from  the  conviction,  that  the  testimony  of  any  man  is  to  be 
received  with  due  caution,  where  he  swears  in  his  own  behalf. 
And  we  are  naturally  led  to  the  consideration  of  those  facts,  con- 
cerning which  there  can  be  no  dispute,  and  those  parts  of  the 
testimony  of  each  witness  which  have  no  immediate  bearing  upon 
his  own  interests,  as  furnishing  the  best  grounds  to  form  an  opin- 


FisHEE  V.  The  Sybil.  281 

ion  upon.  As  to  the  state  of  the  vessel,  the  case  furnishes  satis- 
factory evidence  on  all  points  except  two  leaks.  The  main  and 
mizzen  masts  were  gone,  with  all  their  rigging  and  most  of  their 
spars,  and  in  going  overboard  they  had  carried  with  them  a  part 
of  the  bulwark.  The  long-boat,  at  the  time  of  the  abandon- 
ment, though  leaky,  was  fit  for  use.  Afterwards  it  appears  to 
have  been  materially  injured.  Water  and  provisions  she  had  in 
abundance,  and  a  ship's  company  consisting  of  sixteen  persons, 
all  of  whom,  except  one  or  two  (perhaps  three)  were  fit  for  duty. 
Her  foremast  and  bowsprit,  with  all  their  rigging,  were  perfect ; 
and  the  hull  of  the  vessel  new,  staunch,  and  strong,  so  much  so 
that  a  ship-carpenter  of  great  skill  and  experience  says,  "the 
men  ought  to  be  hanged  who  would  have  deserted  her."  Her 
nautical  instruments  were  in  sufficient  preservation,  her  reckon- 
ing accurate,  and  they  were  at  the  time  of  meeting  not  above 
three  hundred  miles  from  our  coast,  not  '^^'''^  above  four  hundred 
from  Norfolk,  where  the  vessel  was  owned,  and  about  the  same 
distance  from  Philadelphia  and  New  York,  where  her  cargo  was 
owned.  The  wind  was  tolerably  fair  for  the  first  port,  and  there 
was  little  difficulty  in  making  any  port  in  the  whole  extent  of 
the  American  Atlantic  coast.  On  the  state  of  her  leaks  the  evi- 
dence is  various  and  contradictory.  When  they  took  possesteion 
of  her,  Fisher  says  she  had  four  feet  water  in  her  hold ;  Jones 
makes  it  only  thirty  or  forty  inches.  Fisher  says  she  made  eigh- 
teen inches  per  hour,  whereas  in  port  she  did  not  make  above 
seven ;  but  on  this  point  there  are  three  facts  in  which  all  con- 
cur :  first,  that  four  hands  pumped  her  dry  before  twelve  at 
night ;  second,  that  only  seventy-three  bales  of  her  cargo  were 
damaged,  and  those  so  little  as  to  sell  for  above  twenty  cents  per 
pound ;  third,  that  the  leaks  did  not  cause  the  abandonment,  for 
they  were  known  when  the  ship  first  hailed  the  Margaret,  at 
which  time  the  captain  of  the  Sybil  expressed  no  idea  of  abandon- 
ing her.  Some  of  the  witnesses,  indeed,  say  that  on  hailing  a 
second  time,  Dangerfield  declared  they  had  sprung  a  fresh  leak. 
But  Dangerfield  in  his  protest  says  nothing  of  the  kind,  and  he 
would  not  then  have  omitted  it  had  it  been  true.  I  therefore 
conclude  that  the  leaks  did  not  very  greatly  endanger  her 
safety. 

We  now  come  to  the  very  material  cause  of  the  abandonment. 
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to  wit,  the  state  of  the  rudder ;  and  this,  indeed,  was  the  only- 
cause,  for  the  protest  and  the  evidence  show  that  before  this  dis- 
covery, the  captain  was  so  far  from,  intending  to  abandon  her, 
that  he  only  requested  a  supply  of  cordage  and  sails  from  the 
brig,  and  upon  being  informed  that  they  could  not  spare  any,  he 
made  sail  away  on  his  course.  On  this  point  the  evidence  is 
also  various  and  contradictory.  Dangerfield  in  his  protest 
alleges  that  it  hung  together  only  by  a  few  splinters ;  but  this  is 
a  gross  exaggeWtion.  The  rudder  must  have  been  injured  in 
the  gale,  and  the  vessel  had  been  nearly  two  days  working  with 
it  in  that  condition,  when  she  fell  in  with  the  Margaret.  Besides, 
the  ship-carpenters  who  have  examined  it  in  port  agree  that  it 
required  but  little  skill,  labor,  f^-*-*^  or  risk  to  mend  it.  Captain 
Todd  thinks  that  any  gentleman  then  in  the  court-room  could 
have  mended  it,  and  several  other  witnesses  agree  that  it  was  a 
very  poor  apology  for  abandoning  the  ship.  To  this  we  may 
add  what  is  very  well  known,  that  the  loss  of  a  rudder  is  by  no 
means  fatal,  as  a  ship  may  be  steered  by  her  sails  or  by  a  cable, 
or  by  means  of  both  in  co-operation.  I  now  come  to  the  most 
disagreeable  part  of  this  case,  to  examine  the  respective  merits  of 
the  salvors,  and  first  of  Fisher.  This  gentleman  claims  salvage 
on  account  of  personal  services ,  on  account  of  being  the  owner 
of  the  Margaret,  and  on  account  of  the  freight  of  her  cargo,  and 
the  sum  awarded  him  by  the  District  Court  would  amount  to 
more  than  twenty  thousand  dollars. 

I  have  pondered  long  upon  the  merits  of  Mr.  Fisher,  not 
uninfluenced  by  a  reluctance  at  differing  very  widely  from  the 
opinion  of  the  District  Court,  or  of  underrating  the  services  of 
any  man,  especially  of  one  of  such  high  pretensions.  But  really 
no  effort  can  bring  my  mind  to  place  this  salvor  on  a  pre-emi-' 
nent  footing  of  merit.  I  look  in  vain  throughout  his  conduct  to 
discover  one  trace  of  magnanimity  or  disinterestedness.  Noth- 
ing appears  in  it  but  selfishness.  He  first  claims  a  very  high 
salvage  from  the  owners,  and  then  in  the  spirit  of  monopoly  finds 
some  pretext  or  other  for  excluding  his  fellow  adventurers  from 
sharing  the  golden  harvest.  I  am  far  from  cherishing  the 
Utopian  notion,  that  pure  disinterestedness  is  to  be  expected  from 
man.  But  salvage  is  not  a  compensation  for  what  we  do  for 
ourselves,  but  what  we  do  for  others.     And  the  man  who  in 
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tlie  prosecution  of  selfish  views  can  forget  what  is  due 
from  man  to  man,  I  will  not  add  from  a  brother  sailor  in 
a  state  of  distress,  come  with  a  bad  grace  into  this  court 
to  lay  claim  to  that  liberality  which  is  the  acknowledged 
meed  of  gallantry  and  generous  sentiments.  The  compensation 
of  such  a  one  should  be  limited  to  mere  quantum  meruit.  I 
am  led  to  apply  these  remarks  to  Fisher  from  the  following 
considerations,  drawn  from  his  own  testimony.  1.  It  is  in  evi- 
dence that  Fisher  was  bred  a  shipwright,  and  his  skill,  dexterity, 
and  ^^'^^^  exertions  as  such  form  a  chief  ground  of  his  claims  to 
compensation.  It  is  also  in  evidence  that  when  the  Sybil 
approached  the  Margaret  the  second  time,  Fisher  came  on  board, 
and  he  and  Dangerfield  went  into  the  cabin  and  examined  the 
state  of  the  rudder  through  the  windows.  Upon  being  then  con- 
sulted expressly  with  regard  to  the  rudder,  he  told  the  captain, 
to  Tise  his  own  words,  "that  it  was  in  an  extremely  bad  state." 
Now  the  contrary  of  this  has  been  expressly  proved,  and  he  him- 
self proved  it  by  repairing  it  the  next  day.  That  he  was  igno- 
rant of  its  actual  state,  and  of  the  means  and  facility  of  repairing 
it  Kinnot  be  supposed,  whether  we  consider  his  skill  as  a  ship- 
wright, or  his  readiness  to  go  on  board  immediately  and  take 
charge  of  her  with  only  four  men.  Then  what  did  moral  duty 
point  out  as  the  conduct  to  be  pursued  by  him  on  that  occasion? 
Not  surely  to  increase  the  alarm  of  the  captain  by  magnifying 
his  danger,  but  to  point  out  the  means  by  which  it  could  be 
repaired,  and  tender  his  assistance  in  repairing  it.  Doing  other- 
wise looks  too  much  like  a  premeditated  design  to  take  advan- 
tage of  the  fears,  ignorance,  and  imbecility  of  the  captain,  to  get 
possession  of  the  ship.  But  after  getting  possession  of  her  and 
putting  on  her  the  partial  refitment  with  which  she  reached  this 
port,  if  he  had  in  his  subsequent  conduct  shown  that  he  was  at 
all  influenced  by  considerations  drawn  from  a  view  to  the  inter- 
est of  the  owner,  this  would  have  operated  to  remove  the  unfav- 
orable impression  which  his  conduct  respecting  the  rudder  was 
calculated  to  produce.  Instead  of  which  we  find,  that  when  he 
was  but  three  hundred  miles  from  the  American  coast  he  bore 
away  for  Jamaica,  distant  at  least  one  thousand  miles,  at  a  time 
when  those  seas  are  much  more  exposed  to  the  danger  of  tempest- 
uous weather  than  the  north  coast  of  the  United  States.     I  do 
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not  deny  that  he  was  justifiable  in  doing  this,  for  after  being  in 
possession  of  the  vessel,  they  had  a  right  to  judge  for  themselves 
how  far  keeping  company  with  the  Margaret  outweighed  all 
other  considerations,  but  if  in  their  decision  as  to  their  course  the 
interest  of  the  owners  gave  way  to  personal  '****'  considerations, 
this  certainly  lessens  their  right  to  demand  compensation  from 
those  owners.  And  as  the  vessel  was  sufficient  to  have  made  the 
voyage  to  the  United  States  alone,  no  one  can  doubt  that  the 
interest  of  the  owners  was  pretermitted  in  the  attempt  to  go  to 
Jamaica.  I  consider  Mr.  Fisher  for  these  reasons,  as  a  salvor 
who  had  nobody's  interest  in  view  but  his  own,  and  as  entitled 
to  compensation  in  proportion  to  the  incidental  advantages  result- 
ing to  the  owners.  And  here  may  it  not  be  asked,  had  the 
owners  any  cause  to  rejoice  that  the  Sybil  fell  in  with  the  Mar- 
garet f  Would  it  not  have  been  for  their  interest  that  the  ship 
had  not  encountered  her  or  any  other  vessel  at  sea?  She  was 
competent  to  make  the  voyage  to  the  United  States  in  all  human 
probability,  and  they  might  then  have  repaired  her,  earned  her 
freight,  and  escaped  the  payment  of  salvage.  Certainly  no  ser- 
vice was  rendered  them  by  taking  out  the  crew.  And  had  not 
the  crew  been  taken  out,  possessing  as  they  did  the  competent 
means  of  saving  their  lives,  in  the  eifort  to  do  so  they  would  have 
saved  the  property.  In  one  view,  therefore,  Mr.  Fisher  may  be 
considered  as  the  innocent  cause  of  doing  the  owners  material 
injury.  But  it  will  not  do  to  act  upon  that  view  of  the  case,  for 
the  cause  of  humanity  forbids  that  the  captain  of  the  Margaret 
should  have  refused  on  any  ground  to  take  the  crew  of  the  Sybil 
on  board  when  requested.  It  is  therefore  a  case  of  salvage,  but 
not  a  case  of  the  highest  order.  And  as  no  one  could  have  left 
the  Margaret  without  Fisher's  permission,  I  certainly  consider 
him  as  the  dwc  facti,  and  as  such  ranked  above  all  the  salvors, 
But  he  cannot  lay  claim  to  the  credit  of  having  either  navigated 
or  commanded  the  Sybil,  or  having  even  discharged  the  duties  of 
a  mate  on  board  of  her.  As  to  the  individual  merits  of  the  sal- 
vors, it  is  not  necessary  to  remark  very  particularly  on  the 
evidence  respecting  them.  Jones  evidently  was  master  and 
navigator  on  board  the  Sybil.  However,  Fisher  may  have  been 
his  superior  on  board  the  Margaret,  he  certainly  ranked  his 
former  owner  on  board  the  Sybil.     The  whole  crew  received  and 
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acknowledged  him  ^^^^^  as  captain.  Eice  appeared  to  have  acted 
as  next  in  command,  and  to  have  enjoyed  an  acknowledged 
superiority.  Beech,  the  landsman,  a  character  always  sneered  at 
on  board  ship,  did  his  best,  and  deserved  much  credit  for  having 
volunteered  among  the  first,  not  a  little  in  my  opinion  from  a 
consideration  of  the  doubts  and  fears  which  may  reasonably  be 
expected  to  attend  a  landsman  in  such  an  undertaking.  With 
regard  to  the  six  colored  seamen  who  belonged  to  the  original 
crew  of  the  Sybil,  some' questions  of  considerable  nicety  and  diffi- 
culty arise.  First,  whether  they  are  to  be  regarded  as  salvors,  or 
referred  to  their  original  contract  with  the  ship.  Second, 
whether,  if  considered  as  salvors,  they  shall  themselves  receive 
their  compensation,  or  it  shall  be  adjudged  to  Fisher,  or  if  not 
to  him,  to  the  whole  ship's  company  of  salvors.  Fisher  claims 
the  whole,  under  an  agreement  which  he  sets  up  as  having  been 
entered  into  by  these  men  to  navigate  the  Syhil  for  twenty-five 
dollars  per  month.  It  appears  that  the  day  after  they  took  pos- 
session of  the  Syhil  they  hailed  the  Margaret  and  inquired  if  any 
of  the  Sybil's  crew  who  were  then  on  board  the  Margaret  "  would 
volunteer  "  (that  was  the  expression)  on  board  the  Sybil.  These 
six  men  then  came  on  board  the  Sybil;  no  agreement  was  made 
while  yet  in  the  Margaret,  but  after  they  are  on  board  the  Sybil 
they  make  this  agreement,  which  is  set  up  by  Fisher.  I  omit  here, 
as  I  have  omitted  all  along,  to  make  any  reference  to  the  evidence 
of  Francis,  as  I  could  wish,  if  possible,  to  avoid  giving  weight  to 
any  man's  testimony  except  where  it  makes  against  himself,  or 
his  interests  are  unaffected  by  the  consequences.  But  I  confess  I 
feel  a  strong  moral  repugnance  at  admitting  the  claim  of  Fisher, 
so  far  as  it  is  founded  upon  the  services  of  these  men.  That  he 
who  claims  twenty  thousand  dollars  compensation,  and  who 
without  the  aid  of  these  men  could  not  have  earned  one  cent  of 
it,  should  be  enriched,  whilst  they,  who  never,  according  to  Rice's 
testimony,  voluntarily  quitted  the  ship,  and  who  returned  to  it 
expressly  as  volunteers  should  be  put  off  with  scarcely  enough  to 
buy  them  a  suit  of  clothes,  carries  with  it  f"*®'  something  very 
inconsistent  with  moral  propriety,  and  I  acknowledge  that  it  is 
with  pleasure  I  lay  hold  on  any  ground  to  get  rid  of  the  neces- 
sity of  making  such  a  decree.  The  case  affords  two  sufficient 
grounds.     First.  It  is  acknowledged  that  they  were  called  upon 
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to  enter  as  volunteers,  and  under  that  idea  they  came  on  board 
the  S]/bil.  No  agreement  for  wages  was  made  on  board  the  Mav' 
garet,  and  whether  a  parol  agreement  was  made  before  the  written 
agreement  or  not,  still  it  was  not  made  till  they  were  in  a  situa- 
tion in  which  every  seaman  feels  that  he  is  not  a  free  agent.  The 
confirmatory  agreement  made  after  their  arrival  in  port  is  liable 
to  the  same  objection,  and  I  here  explicitly  acknowledge  that  I 
am  not  satisfied  with  the  fairness  of  the  one  or  the  other.  But 
there  is  another  ground  of  objection.  Whatever  may  have  been 
Fisher's  situation  on  board  the  Margaret,  when  he  entered  on 
board  the  Sybil,  associated  with  four  others,  their  emigration  was 
complete,  and  they  assumed  new  relations,  although  they  could 
not  have  quitted  the  Margaret  without  Fisher's  consent,  yet 
neither  could  he  without  their  congent  have  forced  them  to  quit 
her.  When,  therefore,  they  entered  on  board  the  Sybil,  they  had 
their  rights  as  well  as  Fisher,  and  he  could  no  more  lessen  their 
compensation  as  salvors  for  his  own  benefit,  than  they  could  his. 
The  agreement,  therefore,  with  the  black  seamen,  if  it  operated  to 
deprive  them  of  their  claim  as  salvors,  enured  to  the  benefit  of 
the  company  of  salvors ;  but  they  set  up  no  claim  under  it,  and 
acknowledge  that  it  was  not  explained-  to  these  seamen  that  they 
were  to  forfeit  their  claim  to  salvage.  But  here  another  question 
arises  :  Are  these  seamen,  as  relates  to  the  owners,  to  be  at  liberty 
to  depart  from  their  original  relation,  and  assume  the  new  one 
of  salvors?  One  thing  only  can  sanction  such  a  departure,  and 
that  is,  they  have  not  been  in  default.  Their  captain,  against 
their  will  as  Rice  testifies,  obliged  them  to  quit  the  Sybil,  and  he 
could  not  afterwards  control  them  to  prevent  their  assuming  this 
new  relation.  They  were  freed  from  their  original  contract,  and 
at  liberty  to  act  for  themselves ;  I  shall  therefore  adjudge  them 
entitled  to  a  '***^  compensation  by  way  of  salvage.  But  what 
is  to  be  done  with  regard  to  Perry?  He  is  clearly  proved  to  be 
an  absconded  slave,  and  his  owner  has  lost  his  services  for  sev- 
eral years.  To  this  I  reply,  that  whatever  may  have  been  my 
decision,  had  lie  been  at  the  time  hired  out  for  tlie  benefit  of  his 
owner,  since  he  was  in  fact  a  runaway,  his  master  must  receive 
his  compensation,  and  not  himself  One  more  question  remains 
to  be  disposed  of.  The  ship  had  proceeded  six  hundred  miles  on 
her  way  to  Jamaica,  when  Jones  and  the  crew,  without  the  con- 
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sent  and  against  the  will  of  Fisher,  altered  their  course  in  the 
night,  and  made  for  this  port.  Fisher  contends  that  this  was 
an  act  of  mutiny,  which  worked  a  forfeiture  of  the  rights  of  all 
concerned  in  it.  But  it  appears  to  me  that  this  deviation  was 
the  iirst  unquestionably  correct  act  done  by  the  company  of  the 
salvors.  Jones  was  unexceptionably  the  master,  and  even  if  we 
view  Fisher  as  the  owner,  which  is  the  highest  grade  to  which  he 
can  pretend,  his  station  at  sea  is  inferior  to  that  of  the  master. 
There  could  not  be  a  mutiny  then  where  the  master  headed  the 
opposition.  The  ship's  company  had  a  right  to  alter  the  course 
for  the  good  of  all  concerned,  and  more  especially  to  make  an 
alteration  so  materially  beneficial  to  the  owners  of  the  vessel  and 
cargo.  It  was  the  first  instance  in  which  Fisher's  interest  had 
given  way  to  those  of  the  owners,  and  this  was  violently  opposed 
by  him.  Besides,  if  this  forfeiture  had  occurred,  it  would  not 
have  been  to  the  benefit  of  Fisher,  but  of  the  owners,  and  it 
would  be  absurd  to  adjudge  that  a  cause  of  forfeiture  which 
clearly  tended  to  their  benefit. 

In  the  course  of  the  argument,  the  case  of  the  Blaireau  was 
often  cited;  and  that  case  was  very  justly  considered  as  the  best 
standard  for  governing  our  decision  in  this.  I  readily  receive  it 
as  such,  and  think,  that  when  compared  with  that,  the  merits  of 
this  case  are  strikingly  inferior.  First.  The  amount  saved  was 
only  about  two  thirds  the  present  amount.  Second.  The  attempt 
to  save  the  Blaireau  was  universally  acknowledged  to  be  attended 
with  great  danger,  almost  desperate,  such  was  her  '***!  leaky  and 
shattered  state;  here  the  danger  is  universally  allowed  to  have 
been  but  inconsiderable,  as  the  loss  of  the  masts,  in  fact,  in  some 
measure  diminished  it.  The  distance  navigated  there  is  stated  to 
have  been  three  thousand  miles;  true  or  false  is  immaterial,  if 
the  court  were  under  the  influence  of  that  impression.  In  this 
case  the  vessel  was  not  navigated  above  twelve  hundred.  If  the 
owners'  interests  had  been  considered,  it  need  not  have  been 
navigated  above  four  hundred.  Whether  the  Blaireau  was 
derelict  or  not,  I  have  before  declared  technically  immaterial,  but 
I  should  think  it  unavailing  to  contend  that  Tooles  being  on 
board  could  diminish  the  merit  of  the  salvors.  To  the  merit 
of  saving  the  property  was  added  the  more  important  considera- 
tion of  saving  human  life.     Finally,  it  has  been  contended  that 
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the  owners  of  the  ship  in  this  case  ought  to  be  allowed  their 
freight  and  general  average,  principally  on  the  ground  of  the 
salvors  having  precipitated  a  sale  of  vessel  and  cargo,  so  as  to 
deprive  the  owners  of  an  opportunity  of  tendering  salvage  and 
proceeding  on  their  voyage. 

If  precipitating  the  sale  is  any  ground  of  complaint,  it  is 
obvious  that  it  can  only  be  made  against  the  District  Court,  and 
not  against  the  salvors.  I  am  fully  aware  that  great  and 
unnecessary  loss  to  owners  may  be  produced  in  such  cases,  as 
salvage  can  as  well  be  ascertained  by  appraisement  as  by  sale. 
But  if  a  court  has  been  unadvisedly  led  to  order  a  sale  in  such  a 
case,  it  is  as  against  the  salvors,  damnum  absque  injuria.  Freight 
and  average  can  with  no  propriety  be  charged  upon  salvors,  as 
both  the  freight  and  average  are  equally  the  result  of  the  efforts 
in  saving  the  ship  and  goods.  That  claim,  therefore,  must  be 
wholly  rejected. 

Upon  the  whole,  I  shall  decree  to  the  salvors  the  one  fourth  of 
the  net  proceeds  of  vessel  and  cargo,  and  hesitate  while  I  do  so, 
under  an  apprehension  that  I  have  given  too  much.  This  will 
amount  to  more  than  twenty-one  thousand  dollars ;  of  this  sum 
let  four  hundred  be  paid  to  the  pilot-boat  Opposition,  and  in  the 
distribution  of  the  balance,  I  adjudge  one  third  to  the  Margaret, 
her  freight,  cargo,  and  crew.  The  t**^^  remaining  two  thirds  to 
be  divided  into  twenty-four  parts,  and  distributed  as  follows :  To 
Fisher,  eight  parts;  to  Jones,  six  parts;  to  Rice,  three  parts;  to 
Beach,  one  part ;  to  the  five  free  seamen,  and  the  owner  of  Perry, 
the  slave,  each  one  part.  In  distributing  the  one  third  assigned 
to  the  Margaret,  let  the  sum  be  also  divided  into  twenty-four 
parts,  sixteen  of  which  are  to  be  divided  amongst  the  owners  of 
the  vessel,  cargo,  and  freight,  according  to  their  relative  value; 
in  which  distribution  let  the  vessel  be  valued  at  three  thousand 
dollars,  the  freight  at  four  thousand,  and  the  cargo  at  the  rate 
which  Fisher  himself  fixes  the  value  in  his  testimony,  valuing 
those  articles  to  which  he  does  not  testify  at  the  advance  proved 
by  him  on  others.  The  reason  for  adopting  this  mode  of  fixing 
the  value  of  the  cargo  is  this :  The  result  is  unfavorable  to  Fisher, 
but  he  cannot  murmur  at  it,  as  it  is  founded  on  his  own  testi- 
mony, and  Johnson,  the  owner,  being  on  board,  and  having  con- 
sented to  the  undertaking,  is  certainly  entitled  to  salvage.     In 
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distributing  the  remaining  eigbt  shares  of  the  MargareCs  third, 
it  is  right  that  Darrel,  the  second  mate  of  tlie  Sybil,  should  par- 
ticipate. He  Avas  entered  mate  to  the  Margaret,  and,  what  I 
attach  more  importance  to,  he  appears  to  have  been  desirous  of 
remaining  by  his  own  ship.  Kennedy  is  also  entitled  to  some 
distinction  in  this  division.  Let  "Wilson  then  have  three  parts, 
Darrel  one  part  and  a  half,  Kennedy  one  part,  and  the  balance 
be  equally  distributed  among  the  remainder  of  the  Margaret's 
crew.  The  balance  of  the  proceeds  must  be  distributed  among 
the  claimants  according  as  they  shall  prove  interest.  The  claims 
of  freight  and  average,  even  as  between  vessel  and  cargo,  I 
wholly  reject,  as  the  abandonment  put  an  end  to  the  contract,  and 
I  consider  the  salvage  paid  by  the  freighters  as  a  substitute  for 
both  freight  and  average.  The  decree  of  the  District  Court 
(that  decree  awarded  fifty  per  cent  salvage)  is  thus  revised,  and 
annulled  so  far  as  it  is  inconsistent  with  this  decree,  and  the 
register  will  report  to  this  court  such  evidence  relative  to  inter- 
est, as  '***^  will  enable  it  to  make  a  final  order  of  distribution, 
after  paying  all  costs,  which  are  to  be  charged  upon  the  entire 
amount  of  the  sales. 

As  to  the  specie,  which  it  appears  was  taken  from  the  Sybil 
and  saved  in  the  Margaret,  I  think  it  not  necessary  to  make  any 
observations  respecting  it,  as  it  does  not  appear  to  me  to  be  at  all 
subject  to  our  jurisdiction.  Had  anything  improper  been  done 
respecting  it,  Ave  should  liave  enforced  such  terms  upon  the 
salvors  as  would  have  been  consistent  with  equity  and  good 
conscience;  but  nothing  with  this  view  apjiears  to  require  tlie 
interference  of  this  court. 

Note. — On  a  writ  of  error  to  tho  United  States  Supreme  Court,  the  decision  in 
the  above  case  was  affirmed.     (See  2  Wheat,  98.) 
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BILSON  V.  MANUFACTURERS'    INSURANCE   CO. 

[U.  S.  Circuit  Court,  District  of  Pennsylvania,  1859.— 7  Am.  L.  Eeg.  661.  j 

Insdbaijoe — AasiQNMEKT  or  Policy.  —  Under  a  clause  in  afire  insurance  policy  that 
the  liability  of  the  insurers  should  cease  upon  assignment  of  the  policy  witliout 
their  consent,  held,  that  an  assignment  to  a  mortgagee  from  whom  the  insurers 
subsequently  received  the  premium  for  a  renewal  was  by  such  act  ratified  by 
them ;  but  a  subsequent  conveyance  of  the  fee  by  the  mortgagor  to  the  mort- 
gagee would  avoid  the  policy.  A  transfer  to  the  mortgagee  as  collateral  security, 
with  the  assent  of  the  insurers,  would  not  convert  the  contract  into  a  new  one  ou 
his  interest. 

The  opinion  of  the  court  was  delivered  by 

Cadwaladee,  J.  —  The  defendants  insured  the  plaintiff  in 
fifteen  hundred  dollars  against  loss  by  fire,  on  a  building  in 
Baltimore,  for  one  year  from  the  14th  of  March,  1856.  The 
policy  provided  that  the  defendants'  liability  should  cease  in 
case  of  a  total  or  partial  assignment  of  the  policy,  without  their 
consent  in  writing  indorsed  upon  it;  and  also  declared  that  the 
policy  should  become  void  in  case  of  any  transfer,  or  termina- 
tion of  the  interest  of  the  insured  (meaning  interest  iu  the 
building  or  subject  of  insurance),  either  by  sale  or  otherwise. 
It  contained  a  provision  that  the  risk  not  being  changed,  the 
insurance  might  be  continued  for  such  further  time  as  might  be 
agreed  upon;  the  premium  for  the  renewal  being  paid,  and  its 
payment  indorsed,  or  a  receipt  for  it  given. 

[««»!  The  plaintiff,  on  the  12th  of  September,  1856,  sub- 
scribed, on  the  back  of  the  policy,  an  assignment  of  all  his 
title  and  interest  in  it,  to  William  Conine.  This  party's  interest 
was  under  a  mortgage  of  the  premises  insured,  executed  by  the 
plaintiff,  to  secure  the  payment  of  a  debt  greater  in  amount  than 
the  sum  insured.  This  assignment  was  made  by  filling  up,  in 
a  fair  hand,  and  subscribing,  a  blank  form  printed  in  large 
type.  Conine  and  the  plaintiff  resided  in  Baltimore,  where  the 
defendants  had  a  resident  agent,  through  whom  the  above-men- 
tioned insurance  and  the  renewal  mentioned  below  were  effected. 

On  the  14th  of  March,  1857,  the  defendants  renewed  the 
insurance  for  another  year.  Their  agent's  receipt  for  the  pre- 
mium for  this  renewal  was  indorsed  upon  the  policy  directly 
under  the  above-mentioned  assignment.  This  assignment  was  in 
such  visual  juxtaposition  that  the  agent  could  not  have  failed  to 
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see  the  whole  of  it,  when  he  subscribed  the  receipt,  without  an 
extraordinary  want  of  attention  to  what  was  before  him  for 
inspection.  It  was  proved  that  Conine  had  paid  this  premium 
for  the  renewal  of  tlie  insurance;  and  there  seemed  to  be  no 
reason  to  doubt  that  he  was  the  person  for  whose  benefit  the 
insurance  was  intended  by  the  parties  in  Baltimore  to  continue 
in  force. 

After  this  renewal  the  plaintiff,  by  a  deed,  of  which  the 
existence  was  not  made  known  to  the  defendants,  for  a  pecuni- 
ary consideration  in  addition  the  mortgage  debt,  conveyed  the 
equity  of  redemption  of  the  premises  insured  to  the  mortgagee, 
Conine,  absolutely  in  fee. 

After  the  plaintiff's  interest  had  been  thus  entirely  divested, 
the  building  was,  before  the  end  of  the  second  year,  consumed 
by  fire.  The  loss  thus  incurred  was  of  an  amount  greater  than 
the  sum  insured. 

The  defendants  at  the  trial  objected  to  the  plaintiff's  recovery, 
on  the  ground  that  his  assignment  of  the  policy  to  Conine  hav- 
ing been  made  without  the  written  consent  required  by  the 
policy  had  annulled  the  insurance.  On  this  point  the  court 
instructed  the  jury  that  the  evidence  would  justify  them  in  find- 
ing that  the  defendants'  agent,  when  he  renewed  the  insurance, 
was  aware  of  the  existence  '""*^  and  contents  of  the  assignment, 
which  was  then,  in  effect,  exhibited  to  him,  adding,  that  if  the 
jury  should  so  find,  the  act  of  renewal  included,  sufficiently,  the 
consent  required  by  the  policy. 

The  jury  found  a  verdict  for  the  plaintiff.  The  court  is  of 
opinion  that,  upon  the  point  on  which  the  instruction  was  given 
the  verdict  was  right,  and  that  the  instruction,  as  to  this  point, 
was  not  erroneous.  But  the  court  is  also  of  opinion  that  this  is 
not  the  point  on  which  the  decision  of  the  case  properly  depends. 
The  question  of  interest  in  the  insurance  as  distinguished  from 
that  of  interest  in  the  subject  of  insurance  was  alone  considered 
at  the  trial.  The  difficulty  in  sustaining  the  verdict  arises  from 
the  fact  that  the  conveyance  of  the  equity  of  redemption  by  the 
plaintiff  to  Conine  changed  entirely  the  interest  on  the  subject 
of  insurance.  As  the  previous  mortgage  debt  had  in  amount 
exceeded  the  sum  insured,  Conine's  acceptance  of  this  convey- 
ance might,  possibly,  not  have  modified  substantially  his  interest 
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in  the  insurance,  as  it  would  have  been  retained  by  him  if  the 
defendants  had  approved  of  the  conveyance.  But  be  this  as  it 
may,  the  conveyance  converted  his  interest  in  the  subject  of 
insurance  from  that  of  a  mere  security  for  a  debt  into  an  abso- 
lute, exclusive  ownership;  and  at  the  same  time  determined  en- 
tirely the  plaintiff's  interest  in  the  subject.  Though  attention 
may  not  have  been  particularly  directed  at  the  trial  to  the  effect  of 
this  change  of  interest,  the  defendants,  if  it  entirely  discharged 
them  from  liability,  ought  not  to  be  deprived  of  the  benefit  of 
it  on  a  motion  for  a  new  trial. 

Another  point  which  has  been  taken  on  behalf  of  the  defend' 
ants  is,  that  though  an  action  of  assumpsit,  at  the  suit  of 
Conine,  had  been  sustainable  upon  the  act  of  renewal  as  a  con- 
tract with  him,  the  present  action  of  assumpsit  by  the  papty 
originally  insured,  who,  on  the  renewal  was  neither  the  prom- 
isee nor  the  party  to  whom  the  loss  was  to  be  paid,  cannot  be 
sustained. 

If  the  decision  in  Il,Uou  v.  The  Kingston  Mutual  Inmrwnce 
Company,  1  Seld.  406,  were  law,  there  could,  upon  the  facts  of 
the  present  case,  have  been  a  recovery  in  an  action  at  the  suit  of 
Conine.  That  case  was  adjudged  by  the  court  of  appeals 
of  New  York  in  1851.  Three  partners,  owning  a  mill,  in 
which  they  conducted  '*"*'  their  joint  business,  held  a  policy  of 
insurance  on  it  against  fire,  which,  like  the  policy  now  in  ques- 
tion, contained  a  provision  that  it  should  become  void  if  the 
property  insured  was  alienated  by  sale,  or  otherwise.  The  pol- 
icy was  assigned  by  the  parties  insured,  with  the  assent  of  the 
insurers,  to  secure  a  mortgage  on  the  mill  for  a  debt  of  less 
amount  than  the  sum  insured.  One  of  the  partners  insured,  on 
afterwards  retiring  from  the  business,  conveyed  his  interest  in 
the  mill  to  the  other  tM'o  owners.  It  was  destroyed  subse- 
quently by  fire.  Two  points  were  decided :  the  first,  that  this 
conveyance  by  one  partner  to  the  others  had,  except  as  to  the 
mortgage,  annulled  the  insurance;  tjie  second,  that  the  mort- 
gagee was,  nevertheless,  to  the  amount  of  the  mortgage  debt, 
entitled  to  the  benefit  of  the  insurance. 

The  decision  of  the  first  point,  that,  where  partners  are 
insured,  an  assignment  by  one  of  them  to  the  others  annuls  the 
contract  of  insu  :ance  as  between  them  and  the  insurer,  has  been 
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questioned  in  a  subsequent  extrajudicial  dictum  of  the  same 
court.  (3  Smith,  412.)  But  the  decision  on  this  point  lias 
been  followed  in  a  direct  adjudication  by  the  Supreme  Court  of 
Pennsylvania,  in  the  recent  case  of  The  1/yooming  County  Mut- 
ual Insurance  Ck>.  v.  Finley.  In  this  case  the  court  said,  "  that 
a  sale  by  one  partner  to  the  other  is  within  the  prohibition, 
cannot  be  doubted.  There  is  no  exception  in  its  favor  in  the 
instrument;  and  the  terms  used  give  no  reason  to  imply  any." 
These  terms  were  the  same  as  in  the  New  York  case.  The 
partner  who,  Avithout  the  consent  of  the  insurer,  conveys  his 
interest  in  the  subject  of  insurance  to  his  co-partners  gives  them, 
from  thenceforth,  an  exclusive  dominion  and  control  where  he 
had,  previously,  the  right  of  participating  in  any  control  or 
dominion  that  could  have  been  exercised.  He  thereby  ceases  to 
be  a  protector  of  tlie  property  insured  against  fire  from  fraud,  or 
from  any  other  cause  for  which  the  personal  identity  of  a  party 
insured  can  be  material  to  an  insurer.  The  decision  on  this 
point,  therefore,  aj»pears  to  have  been  founded  in  sound  legal 
reason. 

On  the  second  point  the  decision  was  founded  on  the  assumed 
reason  that  the  approval  by  the  insurers  of  the  assignment  of 
the  policy  to  the  mortgagee  had  constituted  a  distinct  and  inde- 
pendent f"*^'  contract  by  them,  with  him,  entitling  him  to  the 
benefit  of  the  insurance,  in  such  a  manner  that  his  interest  was 
not  liable  to  be  affected  by  subsequent  acts  or  omissions  of  the 
party  originally  insured.  On  this  point  the  decision  has  been 
overruled  by  the  court  of  appeals  of  New  York  in  the  recent 
cases  of  Grosvenor  v,  Atlantic  Mutual  Insurance  Company,  and 
The  Buffalo  Steam  Engine  Works  v.  The  Sun  Mutual  Insurance 
Company,  3  Smith,  391,  401,  414.  As  the  law  of  New  York 
is  now  settled,  the  assignment  of  a  policy  of  insurance  against 
fire  to  a  mortgagee,  with  the  assent  of  the  insurer,  merely  gives 
to  the  mortgagee  the  right  of  requiring  that  the  amount  insured 
shall,  to  the  extent  of  the  mortgaged  debt,  be»  paid  to  him 
whenever  it  would  afterwards  have  been  recoverable  by  the 
mortgagor  if  no  such  assignment  had  been  made.  The  approval 
of  the  assignment  by  the  insurer  does  not  convert  his  former 
coiitract  of  insurance  into  a  new  one  for  the  independent  insur- 
ance of  the  mortgagee.     Unless  the  mortgagor  could  have  re- 
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covered,  if  no  assignment  had  been  made,  there  can  be  no 
recovery  of  the  insurance  by  or  for  the  mortgagee.  Therefore,  a 
subsequent  alienation  of  the  equity  of  redemption  by  the  mort- 
gagor, made  before  any  loss  by  fire,  without  the  consent  or 
approval  of  the  insurer,  annuls  the  insurance  as  to  both  mort- 
gagor and  mortgagee. 

The  cases  reported  in  7  Casey,  430,  8  Cush.  133,  136,  137, 
and  10  Cush.  352,  353,  show  that  a  like  doctrine  on  the  subject 
prevails  in  Pennsylvania  and  in  Massachusetts.  In  16  Peters, 
501,  502,  Judge  Story,  in  delivering  the  opinion  of  the  Supreme 
Court,  said  that  if  "a  mortgagor  procures  a  policy  on  the  prop- 
erty against  fire,  and  he  afterwards  assigns  the  policy  to  the 
mortgagee  with  the  consent  of  the  underwriters  (if  that  is  re- 
quired by  the  contract  to  give  it  validity)  as  collateral  security, 
that  asssignment  operates  solely  a.s  an  equitable  transfer  of  the 
policy,  so  as  to  enable  the  mortgagee  to  recover  the  amount  due 
in  case  of  loss.  But  it  does  not  displace  the  interest  of  the 
mortgagor  in  the  premises  insured.  On  the  contrary,  the  insur- 
ance is  still  his  insurance,  and  on  his  property,  and  for  his 
account.  And  so  essential  is  this  that  if  the  mortgagor  should 
transfer  the  property  to  a  tliird  person,  without  f"**"^  the  consent 
of  the  underwriters,  so  as  to  divest  all  his  interest  therein,  and 
then  a  loss  should  occur,  no  recovery  can  be  had  therefor  against 
the  underwriters,  because  the  assured  has  ceased  to  have  any 
interest  therein,  and  the  purchaser  has  no  right  or  interest  in  the 
policy." 

Consequently,  if  in  the  present  case  the  conveyance  which 
divested  the  plaintiff's  interest  had  been  to  another  person  than 
the  mortgagee,  the  insurance  would,  from  the  date  of  such  con- 
veyance, have  been  to  all  intents  and  purposes  at  an  end.  The 
authorities  define  so  clearly  the  rule  of  decision,  and  the  prin- 
ciple from  which  it  is  deduced,  that  we  'would  not  be  at  liberty 
to  consider  the  convenience  or  expediency  of  the  rule,  or  to 
inquire  into  probabilities  of  justice,  or  injustice,  in  the  result  of 
its  ordinary  application. 

The  comparative  magnitudes  of  the  mortgage  debt,  and  the 
sum  insured,  cannot  affect  the  question  of  the  application  of  the 
rule.  Nor  can  its  application  be  affected  by  the  circumstance 
that  the  person  to  whom  the  absolute  conveyance  in  fee  has  been 
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made  was  the  same  party  to  whom  the  policy  had  been  previ- 
ously assigned  with  the  assent  of  the  insurers.  If  the  question 
depends  upon  the  change  of  interest,  not  the  insurance,  but  in 
the  subject  of  insurance,  these  distinctions  cannot  be  attended 
with  any  material  difference.  We  have  seen  that  the  approval 
by  the  defendants  of  the  assignment  of  the  policy  to  Conine, 
though  a  recognition  of  him  as  the  substitute  of  the  plaintiff  to 
receive  the  payment  of  a  loss,  had  not  been  a  dispensation  with 
any  former  condition  of  the  contract  as  to  a  change  in  the  owner- 
ship of  the  subject  of  insurance.  In  two  of  the  cases  which 
have  been  cited  the  transfer  by  a  partner  to  his  co-partners  of 
his  interest  in  an  insurance  of  property  of  their  firm  had  intro- 
duced no  new  person  as  a  party  insured.  The  doubt  in  those 
cases  did  not  arise  from  the  identity  of  the  person,  but  from  the 
identity  of  the  character  of  the  interest  which,  by  the  transfer, 
had  been  changed  as  to  the  remaining  partners  in  proportion, 
but  not  in  kind,  though  it  had  been  absolutely  determined  as  to 
the  retiring  partner. 

In  the  present  case,  not  only  Avas  the  plaintiff's  interest,  and 
with  it  his  protective  dominion  and  control,  forever  determined 
by  the  '*"'^  conveyance  in  question,  but  this  dominion  and  con- 
trol were  irrevocably  vested  in  Conine,  by  whom  they  could  not 
previously  have  been  exercised,  and  the  character  of  whose 
interest  was  thus  entirely  changed.  His  personal  identity  as 
mortgagee  was,  therefore,  so  far  as  the  reason  of  the  rule  is  con- 
cerned, immaterial. 

The  case  thus  appears  to  be  completely  covered  by  the  au- 
thorities. They  show  that  there  could  not  be  a  recovery  of  the 
insurance  in  an  action  at  the  suit  of  either  Conine  or  the  present 
plaintiff.  The  verdict  must,  therefore,  be  set  aside,  and  a  new 
trial  ordered. 

Geier,  J.  —  I  fully  concur  with  my  brother  Cadwalader  in 
all  his  views  as  above  expressed. 
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EX  PAETE  JOHN  NUGENT. 

[U.  S.  Circuit  Court,  District  of  Columbia,  18i8.  — 1  Am.  L.  J.  107.] 

Contempt— CouKT  Sole  Judge  of  itb  Own,— Tlie  Senate  and  House  of  Bepre- 
sentatives  of  the  United  States,  as  well  as  any  court,  is  the  sole  judge  of  ita 
own  contempts;  and  in  case  of  commitment  for  contempt  no  other  boily  or 
court  can  have  a  right  to  inquire  directly  into  the  correctness  or  propriety  of 
the  commitment,  or  to  discliai-ge  the  prisoner  on  habeas  corpus. 

Wakrant  of  Commitment,  Fobm  of. —The  warrant  of  commitment  need  not  set 
fiirth  the  particular  facts  which  constitute  the  alleged  contempt. 

PowEK  TO  Punish  fob  Cohtempt. — The  Senate  of  the  United  States  has  power 
to  punish  for  contempts  of  its  authority  in  cases  of  which  it  has  jurisdiction; 
and  an  inquiry  who,  if  any  person,  had  violated  the  rule  of  the  Senate  which 
requires  that  all  treaties  laid  before  them  should  be  kept  secret  until  the  Senate 
should  take  off  the  injunction  of  secrecy,  is  a  matter  within  the  jurisdiction  of 
tlie  Senate. 

United  States  Senate- Eight  to  HoiiD  Secket  S;  ssioxs.  — The  Senate  of  the 
United  States  has  a  right  to  hold  secret  sessions  whenever  in  its  judgment  the 
proceedings  shall  require  secrecy,  and  may  pronounce  judgment  in  secret  session 
for  a  contempt  which  took  plaoo  in  secret  session. 

The  petition  for  the  writ  of  habeas  corpus  stated  that  the  said 
John  Nugent  was  held  in  custody  and  close  confinement  by 
Robert  Beale  of  the  city  of  Washington,  without  any  authority 
or  warrant  of  law;  and  that  the  said  Robert  Beale  has  refused 
to  exhibit  to  the  petitioner  the  authority,  if  any,  under  which 
he  pretends  to  hold  him,  and  to  give  him  a  copy  thereof,  and  to 
discharge  him  from  custody,  etc. 

[108]  'pjjg  ^yj,j^;  Qf  habeas  corpus  was  thereupon  issued  by  the 
court  on  the  3d  of  April,  1848,  returnable  on  the  4th. 

The  return  stated  that  "  the  said  Robert  Beale  holds  the  office 
of  sergeant-at-arms  of  the  Senate  of  the  United  States;  that  the 
said  Senate  is  and  has  been  long  before  the  arrest  of  the  said 
John  Nugent  holding  its  regular  sessions ;  that  certain  proceed- 
ings were  had  before  the  said  Senate  in  executive  sessions,  whidi 
said  proceedings  are,  by  the  rules  and  orders  of  said  Senate,  had 
in  secret  session,  and  which  the  respondent  cannot,  without 
violation  of  his  official  oath  and  duty,  divulge  or  make  public. 
That  this  respondent  as  such  sergeant-at-arms  has  received  from 
the  Hon.  G.  M.  Dallas,  Vice-President  of  the  United  States 
and  President  of  the  Senate,  a  warrant,  by  Avhich  he  is  ordered 
and  directed,  authorized  and  required  to  take  into  his  custody 
the  body  of  the  said  John  Nugent,  and  him  safely  keep  accord- 
ing to  the  terms  of  said  precept  or  warrant.     That  in  obedience 
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to  the  order  and  command  of  the  said  Senate  of  the  United 
States  this  respondent,  as  in  duty  bound,  has  arrested  and  now 
holds  the  body  of  the  said  John  Nugent  in  legal  custody,  and 
now  produces  and  exhibits  to  the  court  now  here  the  said  order, 
precept,  and  warrant,  as  the  cause  of  the  caption  and  detention 
by  him  as  aforesaid  of  the  body  of  the  said  John  Nugent,  as 
part,  of  this  his  return." 

This  return  was  accompanied  by  the  warrant  as  follows:  — 
"United  States  of  America. 
"  To  the  Sergeant-at-Arms  of  the  Senate  of  the  United  States, 

Robert  Beale. 

"  Whereas,  John  Nugent,  having  been  summoned,  and  having 
appeared  at  the  bar  of  the  Senate,  and  having  been  sworn  as  a 
witness,  he  answered  the  following  interrogatories :  — 

"1.  Have  you  any  connection  Avith  or  agency  for  the  propri- 
etors of  the  newspaper  published  in  the  city  of  New  f**'^  York, 
and  called  the  New  York  Herald  f  If  yea,  state  what  is  that 
connection  or  agency. 

"  2.  Do  you  know  that  an  instrument  purporting  to  be  a  copy 
of  the  treaty  between  the  United  States  of  America  and  the 
Mexican  Republic,  with  the  amendments  made  by  the  Senate 
thereto,  and  the  proceedings  of  the  Senate  thereon,  was  published 
in  that  newspaper?    Declare. 

"  3.  Do  you  know  by  whom  tbe  copy  of  the  instrument,  with 
the  amendments  thereto  and  proceedings  thereon  in  the  last  pre- 
ceding interrogatory  specified,  was  furnished  to  the  editor  or 
publishers,  or  any  agent  of  the  editor  or  publishers,  of  the  said 
newspaper  called  the  New  York  Herald?  If  yea,  declare  and 
specify  such  person  or  persons. 

"  4.  Did  you  copy  the  parts  purporting  to  be  amendments  of 
the  treaty  yourself  for  the  purpose  of  sending  them  to  the  editor 
of  the  New  York  Herald.,  or  for  any  other  purpose?  If  you 
answer  in  the  negative,  then  s&j  if  you  know  by  whom  they 
were  copied. 

"  5.  Where,  at  what  place  or  house,  and  at  what  time  were 
the  said  amendments  of  the  treaty  copied  ? 

"  And  having  refused  to  answer  the  following  interrogatories : 

"  6.  Whffl-e,  in  what  place  or  at  what  house,  and  at  what  time 
did  you  first  receive  a  printed  copy  of  the  confidential  document 
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containing  the  treaty,  the  President's  message,  and  also  the 
other  confideutial  Jocumeuts  printed  iu  the  Hercddf  • 

"  7.  In  answer  to  the  third  interrogatory  you  have  stated 
that  you  furnished  the  papers  (therein  referred  to)  to  the  editor 
of  the  New  York  Herald.  State  from  whom  you  received  the 
said  treaty  with  Mexico  with  the  amendments  and  the  said 
portion  of  the  proceedings  of  the  Senate. 

"  8.  In  your  answer  to  the  fourth  interrogatory  you  state 
that  the  amendments  there  referred  to  were  communicated 
'^**^  to  the  Herald  in  your  handwriting.  Did  you  copy  the 
same,  and  from  whom  did  you  procure  the  original  from  which 
you  copied  the  same? 

"  9.  You  say  in  answer  to  the  last  question  that  you  decline 
to  answer  the  same,  because  you  cannot  answer  it  with  accuracy. 
State  why  you  cannot  answer  it  with  accuracy.  Is  it  because 
you  do  not  recollect  the  facts  inquired  of? 

"  10.  What  portion  of  the  facts  do  you  not  recollect  with 
accuracy,  is  it  as  to  the  person  from  whom  you  obtained  the 
papers,  or  either  of  them  referred  to? 

"11.    State  from  whom  you  received  the  treaty. 

"  12.    State  from  whom  you  received  the  documents. 

"  13.  State  from  Avhom  you  received  the  proceedings  of  the 
Senate  heretofore  inquired  of. 

"14.  Was  the  copy  of  the  treaty  you  forwarded  to  the 
Herald  a  printed  copy  ? 

" has,  by  so  refusing,  committed  a  contempt  against  the 

Senate ;  and  has  by  the  Senate  been  ordered  into  the  custody  of 
the  sergeant-at-arms,  there  to  remain  until  the  further  order  of 
the  Senate. 

"  These  are  therefore  to  authorize  and  require  you,  and  you 
are  hereby  authorized  and  required  to  take  into  your  custody 
the  body  of  the  said  John  Nugent,  and  him  safely  keep  until 
he  answers  the  said  interrogatories,  or  until  the  further  order  of 
the  Senate  of  the  United  States  in  this  behalf;  and  for  so  doing 
this  shall  be  your  sufficient  warrant. 

"Given  under  my  hand  this  thirty-first  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-eight. 

"G.  M.  Dallas, 
"  Vice-President  of  the  U.  S.  and  President  of  the  Senate, 
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"  xVttest : 

"ASBUEY   DiCKEXS, 

"Secretary  of  the  Senate  of  the  United  States." 
t***^  Cranch,  C.  J.,  delivered  the  opinion  of  the  court. 

Upon  this  return  of  the  habeas  corpus  the  principal  questions 
are: — 

Has  the  Senate  of  the  United  States  jurisdiction  and  power 
to  punish  contempts  of  its  authority?     And  if  so, 

AVhether  this  court  upon  this  habeas  corpus  can  inquire  into 
the  question  of  contempt,  and  discharge  the  prisoner? 

The  jurisdiction  of  the  Senate  in  cases  of  contempt  of  its 
authority  depends  upon  the  same  grounds  and  reasons  upon 
which  the  acknowledged  jurisdiction  of  other  judicial  tribunals 
rests,  to  wit,  the  necessity  of  such  a  jurisdiction  to  enable  the 
Senate  to  exercise  its  high  constitutional  functions — a  necessity 
at  least  equal  to  that  which  supports  the  like  jurisdiction  M^iich 
has  been  exercised  by  all  judicial  tribunals  and  legislative 
assemblies  in  this  country  from  its  first  settlement,  and  in 
England  from  time  immemorial.  That  the  Senate  of  the 
United  States  may  punish  contempts  of  its  authority  seemed 
to  be  admitted  by  the  prisoner's  counsel,  provided  it  be  in  a 
ease  within  their  cognizance  and  jurisdiction;  but  whether 
admitted  or  not,  such  is  the  law  as  laid  down  by  the  Supreme 
Court  of  the  United  States  in  Anderson  v.  Dunn,  6  Wheat.  224; 
and  in  Kearney's  Case,  7  Wheat.  41. 

Kearney's  Case  was  a  petition  to  the  Supreme  Court  of  the 
United  States  for  a  habeas  corpus  to  the  marshal,  D.  C,  to 
bring  up  the  body  of  J.  T.  Kearney,  who  was  committed  by 
the  Circuit  Court,  D.  C,  for  contempt  in  refusing  to  answer  a 
question  in  a  criminal  cause. 

Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court 
after  citing  Brass  Crosby's  Case  with  approval,  said  (in  p.  44) : 
"  So  that  it  is  most  manifest  from  the  whole  reasoning  of  the 
court  in  this  case  that  a  writ  of  habeas  corpus  was  not  deemed  a 
proper  remedy  where  a  party  was  committed  for  contempt  by  a 
court  of  competent  '■'■'■*^  jurisdiction,  and  that  if  granted  the 
court  could  not  inquire  into  the  sufficiency  of  the  cause  of  com- 
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niitmcnt.  If,  therefore,  we  Avere  to  grant  the  writ  iu  this  case 
it  would  be  applying  it  in  a  manner  not  justified  by  principle  or 
usage ;  and  we  should  be  bound  to  remand  the  party,  unless  we 
were  prepared  to  abandon  the  whole  doctrine,  so  reasonable, 
just,  and  convenient,  which  has  hitherto  regulated  this  important 
subject." 

The  same  law  vras  declared  by  the  court  of  common  pleas  in 
the  year  1771,  in  Brass  Crosby's  Case,  3  Wils.  188,  in  which 
(in  p.  201)  Ld.  Ch.  J.  DeGrey  said :  "  Perhaps  a  contempt  in 
the  House  of  Commons,  in  the  chancery,  in  this  court,  and  in 
the  court  of  Durham  may  be  very  different,  therefore  we  cannot 
judge  of  it ;  but  every  court  must  be  sole  judge  of  its  own  conr 
tempts.  Besides,  as  the  court  cannot  go  out  of  the  return  of 
this  writ,  how  can  we  inquire  into  the  truth  of  the  fact  as  to  the 
nature  of  the  contenpt.  We  have  no  means  of  trying  whether 
the  lord  mayor  did  right  or  wrong,"  And  in  p,  202  he  says : 
"  There  is  a  great  difference  between  matters  of  privilege  com- 
ing incidentally  before  the  court  and  being  the  point  itself 
directly  before  the  court.  The  counsel  at  the  bar  have  not  cited 
one  case  where  any  court  of  this  hall  ever  determined  a  matter 
of  privilege  which  did  not  come  incidentally  before  them.  But 
the  present  case  differs  much  from  those  which  the  court  will 
determine,  because  it  does  not  come  incidentally  before  us,  but 
is  brought  before  us  directly,  and  is  the  whole  point  in  question ; 
and  to  determine  it  we  must  supersede  the  judgment  and  deter- 
mination of  the  House  of  Commons,  and  a  commitment  in 
execution  of  that  judgment." 

Mr.  Justice  Gould,  in  the  same  case,  p.  203,  said :  "  I  en- 
tirely concur  in  opinion  with  my  Lord  Ch.  J.  that  this  court 
hath  no  cognizance  of  contempts  or  breach  of  privilege  of  the 
House  of  Commons.  They  are  the  only  t*-'*'  judges  of  their 
privileges."  And  in  p.  204  he  says :  "  When  matters  of  privi- 
lege come  incidentally  before  the  court,  it  is  obliged  to  deter- 
mine them  to  prevent  a  failure  of  justice.  The  resolution  of  the 
House  of  Commons  is  an  adjudication,  and  every  court  must 
judge  of  its  own  contempt." 

Mr.  Justice  Blackstone,  in  the  same  case,  said :  "  I  concur 
in  opinion  that  we  cannot  discharge  the  lord  mayor.  The 
present  case  is  of  great  importance  because  the  liberty  of  the 
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subject  is  materially  concerned.  The  House  of  Commons  is  a 
Supreme  Court,  and  they  are  judges  of  their  own  privileges  and 
contempts,  more  especially  with  respect  to  their  own  members. 
Here  is  a  member  committed  in  execution  by  the  judgment  of 
his  own  House.  All  courts,  by  which  I  mean  to  include  the 
two  Houses  of  Parliament  and  the  courts  of  Westminster  Hall, 
are  uncontrolled  in  matters  of  contempt.  The  sole  adjudication 
of  contempts,  and  the  punishment  thereof  in  any  manner, 
belongs  exclusively,  and  without  interfering,  to  each  respective 
court.  Infinite  confusion  and  disorder  would  follow  if  courts 
could,  by  writ  of  habeas  corpus,  examine  and  determine  the 
contempts  of  others.  This  power  to  commit  results  from  the 
first  principles  of  justice,  for  if  they  have  power  to  decide  they 
ought  to  have  power  to  punish ;  no  other  court  shall  scan  the 
judgment  of  a  Superior  Court,  or  the  principal  seat  of  justice. 
As  I  said  before,  it  would  occasion  the  utmost  confusion  if 
every  court  of  this  hall  should  have  power  to  examine  the  com- 
mitments of  the  other  courts  of  the  hall  for  contempts ;  so  that 
the  judgment  and  commitment  of  each  respective  court  as  to 
contempts  must  be  final  and  without  control." 

This  case  of  Crosby  was  decided  by  the  court  of  common  pleas 
in  the  year  1771,  and,  as  Mr.  Justice  Story  said  in  delivering 
the  opinion  of  the  Supreme  Court  of  '***^  the  United  States  in 
Kearney's  Case,  p.  43,  settled  the  law  upon  that  point.  It  must 
be  remembered  that  the  case  of  Crosby  was  upon  habeas  corpus, 
and  the  court  could  not  give  relief  without  assailing  the  judg- 
ment of  the  House  of  Commons  directly,  and  revising  that  judg- 
ment; but  when  the  judgment  of  contempt  comes  before  the 
court  inddentally  or  collaterally  its  correctness  may  be  ques- 
tioned, as  in  cases  where  it  is  pleaded  in  justification,  as  was 
done  in  the  case  of  Anderson  v.  Dunn,  6  Wheat.  204. 

The  law  as  stated  by  the  court  in  Crosby's  Case  was  the  law 
of  the  land  both  in  this  country  and  in  England  before  our 
revolution,  and  has  so  continued  to  the  present  time. 

In  the  case  of  Stockdale  v.  Mansard,  for  a  libel,  the  defendant 
pleaded  in  justification  an  order  of  the  House  of  Commons  to 
print  and  publish  the  report  of  the  inspectors  of  prisons,  which 
contained  the  supposed  libel.  To  this  plea  the  plaintiif  de- 
marred,  and  assigned  for  causes :   "  That  the  known  and  estab- 
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lished  laws  of  the  land  cannot  be  superseded,  suspended,  or 
altered  by  any  resolution  or  order  of  the  House  of  Commons; 
and  that  the  House  of  Commons,  in  Parliament  assembled,  can- 
not by  any  resolution  or  order  of  themselves  create  any  new 
privilege  to  themselves  inconsistent  with  the  known  laws  of  the 
land;  and  that  if  such  power  be  assumed  by  them  there  can  be 
no  reasonable  security  for  the  life,  liberty,  property,  or  character 
of  the  subjects  of  the  realm." 

The  case  was  learnedly  and  elaborately  argued  in  the  year 
1837,  and  decided  in  1839  by  the  court  of  Queen's  Bench. 

One  of  the  questions  raised  in  the  argument  Avas  whether  the 
House  of  Commons  had  the  right  to  assume  the  authority  to  settle 
its  own  privilege,  and  to  be  the  sole  judge  of  its  existence  and 
extent. 

In  p.  20  the  Attorney-General  Campbell  said:  Another  and 
''■^'^  a  summary  remedy  might  have  been  adopted;  that  the 
House,  having  confidence  in  the  ti-ibunals  of  the  country,  deems 
it  expedient  to  refer  the  case  to  the  consideration  of  the  court  in 
the  ordinary  course  of  justice,  thereby  giving  to  the  plaintiff  an 
opportunity  either  of  denying  that  the  act  was  done  under  the 
alleged  authority,  or  of  showing  that  the  authority  has  been 
exceeded. 

In  p.  22  he  says :  "  Here  [i.  e.,  upon  demurrer  to  the  plea  of 
justification  under  the  order  of  the  House  of  Commons]  the 
question  of  privilege  is  directly  raised,  and  cannot,  therefore,  be 
inquired  into  by  a  court  of  common  law."  And  again  he  says, 
in  p.  23 :  "  The  most  frequent  cases  in  which  the  privilege  of 
the  Houses  of  Parliament  has  come  in  question  directly  have 
been  cases  of  habeas  corpus  on  commitments  by  them,  and 
there  the  courts  of  common  law  have  disclaimed  jurisdiction. 
So  the  question  would  arise  directly  if  an  action  of  trespass  of 
false  imprisonment  were  brought  for  such  a  commitment,  arid 
wherever  it  might  be  sought  to  overrule  an  act  done  by  either 
House  and  justified  by  its  authority.  The  present,"  he  says, 
"is  a  case  of  that  description.  If  the  complaint  appears  on  the 
record  to  be  made  against  an  act  of  one  of  the  Houses,  so  that 
the  court  is  called  upon  to  say  whether  the  privilege  alleged  in 
justification  belongs  to  the  House  or  is  usurped,  the  point  of 
privilege  arises  directly,  whether  raised  by  the  declaration  or  by 
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any  subsequent  pleading.  With  a  question  of  privilege  raised 
incidentally  the  court  must  deal  as  it  best  can.  In  such  a  case 
necessity  may  require  that  the  existence  of  the  privilege  should 
be  examined  into ;  but  the  necessity  which  makes  the  rule  points 
out  its  limit.  Where  an  act  of  either  House  is  complained  of 
no  such  necessity  can  exist.  Here  an  adjudication  has  been 
made  on  the  very  point,  and  by  a  court  of  exclusive  jurisdic- 
tion, and  such  an  adjudication  is  binding." 

t^*"'  So  much  of  the  argument  of  the  attorney-general  in  the 
case  of  Stockdale  v.  Hansard  seemed  necessary  to  be  stated  that 
the  opinion  of  Ld.  Ch.  J.  Denrhan  might  be  understood.  The 
attorney-general  contended,  first,  that  when  the  question  of 
privilege  came  directly  before  the  court  it  could  not  inquire 
into  it ;  and  second,  that  in  the  case  then  before  him  it  did  come 
directly  in  question. 

In  support  of  the  first  proposition  he  cited  the  following 
cases,  all  of  which  were  cases  of  habeas  corpus :  — 

1.  Sir  Robt.  Rye's  Case,  cited  in  5  How.  St.  Tr.  948. 

2.  Lord  Shaftesbury's  Case,  6  How.  St.  Tr.  1269;  S.  C.  1 
Mod.  144 ;  3  Keb.  792,  in  which  Sir  Thomas  Jones,  Justice, 
said :  "  The  cases  where  the  courts  of  Westminster  Hall  have 
taken  cognizance  of  privilege  differ  from  this  case;  for  in  those 
it  was  only  an  incident  to  a  case  before  them  which  was  of  their 
cognizance,  the  direct  point  of  the  matter  now  is  the  judgment 
of  the  lords.  This  court  can  neither  bail  nor  discharge  the 
earl."    Wylde,  Rainsford,  and  Twisden,  Justices,  concurred. 

3.  Captain  Streater's  Case,  5  How.  St.  Tr.  366. 

4.  The  Protector  and  Captain  Streeter,  Style,  415. 

5.  Regina  v.  Raty,  2  Eaym.  Ld.  1105,  in  which  eleven  of 
the  twelve  judges  agreed  that  the  court  of  Queen's  Bench  had 
no  jurisdiction  in  the  case  of  parliamentary  coftimitment,  and 
could  not  discharge  the  jjrisoner.     But  in  that  case, — 

Holt,  C.  J.,  who  was  the  dissenting  judge,  said,  in  p.  1114: 
"As  to  what  was  said  that  the  House  of  Commons  are  judges 
of  their  own  privileges,  that  they  are  so  when  it  comes  before 
them.  And  as  to  the  instances  cited  where  the  judges  have 
been  cautious  in  giving  any  answer  in  Parliament  in  matters  of 
privilege  of  Parliament,  he  said  the  reason  of  that  was  because 
the  members  knew  probably  their  own  privileges  better  than 
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the  judges;  but  when  a  matter  of  privilege  comes  in  question  in 
Westminster  '**''  Hall  the  judges  must  determine  it,  as  they 
did  in  Bunion's  Case." 

6.  Alexander  Murray's  Case,  decided  in  B.  E.  anno.  1751,  1 
Wils.  299,  upon  habeas  corpus,  in  which  "Wright,  J.,  said: 
"  The  House  of  Commons  is  undoubtedly  a  high  court,  and  it 
is  agreed  on  all  hands  that  they  have  power  to  judge  of  their 
own  privileges ;  it  need  not  appear  to  us  what  the  contempt  was, 
for  if  it  did  appear  we  could  not  judge  thereof."  Dennison, 
J.,  added :  "  This  court  has  no  jurisdiction  in  the  present  ease. 
We  granted  the  habeas  corpus  not  knowing  what  the  commit- 
ment was;  but  now  it  appears  to  be  for  a  contempt  of  the  privi- 
leges of  the  House  of  Commons.  What  those  privileges  (of 
either  House)  are  we  do  not  know,  nor  need  they  tell  us  what 
the  contempt  was,  because  we  cannot  judge  of  it." 

7.  Brass  Crosby's  Case,  2  Black.  W.  754,  upon  habeas  cor- 
pus, in  which  the  counsel  of  the  prisoner  contended  that  the 
offense  stated  in  the  warrant  of  commitment  was  no  contempt, 
and  that  that  court  had  a  right  to  judge  of  the  privileges  of  the 
House  of  Commons,  and  was  often  obliged  to  take  notice  of 
them  incidentally,  as  in  Mr.  Wilkes'  Case.  But  the  court  said : 
"They  never  discharge  persons  committed  for  a  contempt  by 
any  Supreme  Court.  That  the  law  has  intrusted  to  these  the 
power  of  judging  of  their  own  contempts." 

In  the  case  of  Alderman  Oliver-,  2  Black.  W.  768,  which  was 
the  same  in  its  circumstances  with  that  of  Lord  Mayor  Crosby,  a 
habeas  corpus  was  sued  out  in  the  court  of  exchequer,  and  a  like 
judgment  was  given  by  the  unanimous  opinion  of  the  barons. 

9.  In  Hex  v.  Fowler,  8  Term  Rep.  314,  Lord  Kenyon  said: 
"  We  were  bound  to  grant  this  habeas  corpus ;  but  having  seen 
the  return  we  are  bound  to  remand  the  defendant  to  prison, 
because  the  subject,  belongs  ad  aUud  examen."  f^^®^  And  Gross, 
J.,  said:  "That  the  adjudication  of  the  House  on  a  contempt 
was  a  conviction,  and  the  commitment  in  consequence  execution; 
that  every  court  must  be  sole  judge  of  its  own  contempts;  and 
that  no  case  appeared  in  which  any  court  of  Westminster  Hall 
ever  determined  a  matter  of  privilege  which  did  not  come 
incidentally  before  them." 

10.  In  Eex  v.  Hobhouse,  2  Chit.  207,  the  commitment  was 
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by  the  House  of  Commons  for  a  contempt  in  publishing  a  libel. 
The  court  said :  "  The  cases  of*  Lord  Shaftesbury  and  Hex  v. 
Paty  are  decisive  authorities  to  show  that  the  courts  of  West- 
minster Hall  cannot  judge  of  any  law,  custom,  or  usage,  and 
consequently  they  cannot  discharge  a  person  committed  for  a 
contempt  of  Parliament.  The  power  of  commitment  for  con- 
tempt is  incident  to  every  court  of  justice,  and  more  especially 
it  belongs  to  the  high  court  of  Parliament ;  and  therefore  it  is 
incompetent  for  this  court  either  to  question  the  privileges  of 
the  House  of  Commons,  or  a  commitment  for  an  offense  which 
they  have  adjudged  to  be  a  contempt  of  those  privileges." 

11.  In  Bwrddtv.  Colman,  14  East,  163,  the  action  was  for 
false  imprisonment,  and  the  defendant,  an  officer  of  the  House 
of  Commons,  pleaded  the  order  of  the  House  in  justiiication  and 
was  acquitted.  The  case  was  taken  up  to  the  House  of  Lords, 
where  it  was  held  that  the  complaint  was  answered,  and  that  the 
warrant  of  commitment  would  have  sufficed  on  a  return  to  a 
habeas  corpus. 

12.  In  the  case  of  Stockdale  v.  Hansard,  9  Ad.  &  E.  1 ;  36 
Com.  L.  Rep.  74,  Denman,  C.  J.,  said:  "But  as  to  these  pro- 
ceedings by  habeas  corpus  it  may  be  enough  to  say  that  the 
present  is  not  of  that  class,  and  that  when  any  such  may  come 
before  us  we  will  deal  with  it  as  in  our  judgment  the  law  may- 
appear  to  require." 

[110]  ^gain,  in  the  same  case,  p.  79,  37  Com.  L.  Rep.,  Den- 
man, C.  J.,  says:  "But  even  supposing  this  court  would  be 
bound  to  remand  a  prisoner  committed  by  the  House  for  a  con- 
tempt, however  insufficient  the  cause  set  out  in  the  return,  that 
could  only  be  in  consequence  of  the  House  having  jurisdiction 
to  decide  upon  contempts.  In  this  case  we  are  not  trying  the 
right  of  a  subject  to  be  set  free  from  imprisonment  for  contempt, 
but  whether  the  order  of  the  House  of  Commons  is  of  power  to 
protect  a  wrong-doer  against  making  reparation  to  the  injured 
man." 

Again,  Denman,  C.  J.  (in  p.  82),  in  the  same  case,  said: 
"The  other  concession  [of  the  attorney-general]  to  which  I 
allude  is  that  when  matter  of  privilege  comes  before  the  courts, 
not  directly  but  incidentally,  they  may,  because  they  must  decide 
it.  Otherwise,  said  the  attorney-general,  there  must  be  a 
Pbdn.  c.  c— ao. 
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failure  of  justice.  And  such  has  been  the  opinion  even  of 
those  judges  who  have  spoken'  with  the  most  profound  venera- 
tion of  privilege.     The  rule  is  difficult  of  application." 

In  the  same  case  {Stoclcdale  v.  Hansard,  p.  93,  36  Cora.  L. 
Eep.)  Littledale,  J.,  says:  "But  it  is  said  that  the  question 
of  the  privilege  of  the  House  of  Commons  comes  directly  before 
the  court  upon  the  pleadings,  and  that,  therefore,  upon  all 
authorities,  it  is  quite  clear  it  is  not  competent  to  this  court 
to  inquire  into  the  question  of  privilege;  and  it  is  said  that  it 
is  in  effect  the  same  case  in  principle  as  Burdett  v.  Abbot,  14 
East,  1,  and  that  it  was  there  held  that  the  defense  being 
founded  on  the  order  of  the  House  to  do  the  thing  complained 
of,  raised  the  question  of  privilege  directly,  and  that  the  court 
could  not  investigate  the  legality  of  that  order.  But  this  differs 
very  materially  from  Burdett  v.  Abbot.  That  was  an  action 
against  the  speaker  himself  for  an  act  done  by  him  in  the 
House.  The  act  done  by  him  was  to  commit  an  individual 
whom  the  House  adjudged  to  be  '***^  guilty  of  a  contempt  to 
the  House,  and  who  had  been  for  that  ordered  to  be  taken  into 
custody,  and  there  was  a  specific  order  of  the  House  as  to  the 
particular  thing  to  be  done;  but  this  case  is  altogether  different; 
these  defendants  are  not  members  of  the  House,  but  agents 
employed  by  them.  The  plaintiff  is  a  perfect  stranger  to  the 
House.  He  has  been  guilty  of  no  insult  or  contempt  of  the 
House,  and  there  is  no  order  of  the  House  applicable  to  him.  He 
stands,  therefore,  in  the  situation  of  a  stranger  to  the  Houtie, 
complaining  of  persons  who  are  not  members  of  the  House, 
but  merely  employed  to  distribute  their  papers.  Lord  Ellen- 
borough,  in  the  course  of  his  judgment,  says  (14  East,  138), 
that  independently  of  any  precedents  or  recognized  practice  on 
the  subject,  such  a  body  as  the  House  of  Commons  must,  a 
priori,  be  armed  with  a  competent  authority  to  enforce  the  free 
and  independent  exercise  of  its  own  proper  functions,  whatever 
those  functions  may  be.  But  yet  when  he  comes  to  the  sum- 
ming up  the  points  for  the  consideration  of  the  court,  and 
gives  the  first  part  of  his  judgment,  he  says,  first,  that  'it  is 
made  out  that  the  power  of  the  House  of  Commons  to  commit 
for  contempt  stands  upon  the  ground  of  reason  and  necessity, 
independent  of  any  positive  authority  upon  the  subject;  but  it 
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is  also  made  out  by  the  evidence  of  usage  and  practice,  by  legis- 
lative sanction  and  recognition,  and  by  the  judgments,  of  the 
courts  of  law,  in  a  long  course  of  well-established  precedents 
and  authorities.'  (14  East,  158.)  I  admit  that  it  is  very  diffi- 
cult to  draw  the  line  between  the  question  of  privilege  coming 
directly  before  the  court  and  where  it  comes  incidentally ;  the 
shades  of  difference  run  into  one  another.  The  decisions  and 
dicta  of  the  judges  who  have  said  that  the  House  of  Commons 
are  the  only  judges  of  their  own  privileges,  and  that  the  courts 
of  common  law  cannot  be  judges  of  the  privileges  of  the 
[isi]  House  of  Commons,  are  chiefly  where  the  question  has 
arisen  on  commitments  for  contempt,  upon  which  no  doubt  could 
ever  be  entertained  but  that  the  Plouse  arc  the  only  judges  of 
what  is  a  contempt  to  their  Plouse  generally,  or  to  some  indi- 
vidual member  of  it ;  but  no  case  has  occurred  where  the  courts 
or  judges  have  used  any  expressions  to  show  that  they  are  con- 
cluded by  the  resolution  of  the  House  of  Commons  in  a  case 
like  the  present." 

Again,  in  p.  94,  36  Com.  L.  Rep.,  he  says :  "  There  is  no  doubt 
about  the  right  as  exercised  by  the  two  Houses  of  Parliament 
in  regard  to  contempts  or  insults  offered  to  the  House,  either 
■\vithin  or  without  their  walls,  and  as  to  any  other  thing  which 
may  appear  to  be  necessary  to  carry  on  and  conduct  the  great  and 
important  functions  of  their  charge.  In  the  case  of  commitments 
for  contempts  there  is  no  doubt  but  that  the  House  is  the  sole 
judge  whether  it  is  a  contempt  or  not,  and  the  courts  of  common 
law  mil  not  inquire  into  it.  The  greatest  part  of  these  decisions 
and  dicta,  where  the  judges  have  said  that  the  Houses  of  Parlia- 
ment are  the  sole  judges  of  their  o'svn  privileges,  have  been 
where  the  question  has  arisen  upon  commitments  for  contempt, 
and  as  to  which,  as  I  have  before  remarked,  no  doubt  can  be 
entertained. 

"  But  not  only  the  two  Plouses  of  Parliament,  but  every  court 
in  "Westminster  Hall  are  themselves  the  sole  judges  whether  it 
be  a  contempt  or  not';  although  in  cases  where  the  court  did  not 
profess  to  commit  for  a  contempt,  but  for  some  matter  which 
by  no  reasonable  intendment  could  be  considered  as  a  contempt 
to  the  court  committing,  but  a  ground  of  commitment  palpably 
and  evidently  unjust  and  contrarv  to  law  and  natural  justice, 
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Lord  Ellenborough  says  that  in  the  case  of  such  a  commit- 
ment, if  it  should  ever  occur  (but  which  he  said  he  could  not 
possibly  anticipate  as  ever  likely  to  occur),  the  court  must  look 
at  it,  and  act  upon  it,  as  justice  may  require,  from  whatever 
court  it  may  profess  to  have  proceeded." 

[183]  ji^^gain,  Littledale,  J.,  in  p.  102,  says :  "  I  therefore, 
upon  the  whole  of  this  case,  again  point  out  what  Lord  Ellen- 
borough  Very  much  relied  upon  in  his  judgment  in  Burdett  v. 
Abbot,  14  East,  158,  when  he  said  that  'it  is  made  out  that  the 
power  of  the  House  of  Commons  to  commit  for  contempt  stands 
upon  the  ground  of  reason  and  necessity,  independent  of  any 
positive  authorities  upon  the  subject ;  but  it  is  also  made  out  by 
the  evidence  of  usage  and  practice,  by  legislative  sanction  and 
recognition,  and  by  the  judgments  of  the  courts  of  law  in  a  long 
course  of  Avell-established  precedents  and  authorities.'  But  in 
the  case  now  before  the  court  (Stookdale  v.  Hansard)  I  think 
that  the  power  of  the  House  of  Commons  to  order  the  publica- 
tion of  papers  containing  defamatory  matter  does  not  stand  on 
the  ground  of  reason  and  necessity,  independent  of  any  positive 
authorities  on  the  subject.  And  I  also  think  that  it  is  not  made 
out  by  the  evidence  of  usage  and  practice,  by  legislative  sanc- 
tion and  recognition  in  the  courts  of  law,  in  a  long  course  of 
well-established  precedents  and  authorities." 

In  the  same  case  (Stockdah  v.  Hansard),  p.  107,  36  Com.  L. 
Rep.,  Patterson,  J.,  said :  "  It  is  indeed  quite  true  that  the 
members  of  each  House  of  Parliament  are  the  sole  judges  whether 
their  privileges  have  been  violated,  and  Avhether  thereby  any 
person  has  been  guilty  of  a  contempt  of  their  authority;  and  so 
they  must  adjudicate  on  the  extent  of  their  privileges.  All  the 
cases  respecting  commitments  by  the  House,  mostly  raised  upon 
writs  of  habeas  corpus,  and  collected  in  the  arguments  and  judg- 
ments in  Burdett  v.  Abbot,  14  East,  1,  establish,  at  the  most, 
only  these  points  that  the  House  of  Commons  has  power  to 
commit  for  contempt ;  and  that  when  it  has  so  committed  any 
person,  the  court  cannot  question  the  propriety  of  such  commit- 
ment, or  inquire  whether  the  person  committed  had  been  guilty 
of  a  contempt  of  the  House ;  in  the  same  manner  t^*"'  as  this 
court  cannot  entertain  any  such  questions  if  the  commitment  be 
by  any  other  court  having  power  to  commit  for  contempt.    In 


Ex  Parte  Nugent.  309 

such  instances  there  is  an  adjudication  of  a  court  of  competent 
authority  in  the  particular  case,  and  the  court  which  is  desired 
to  interfere  not  being  a  court  of  error  or  appeal  cannot  entertain 
the  question  whether  the  authority  has  been  properly  exercised. 
"  In  order  to  make  cases  of  commitment  bear  upon  the  present, 
some  such  case  should  be  shown  in  which  the  power  of  the 
House  of  Commons  to  commit  for  contempt  under  any  circum- 
stances Avas  denied,  and  in  which  this  court  had  refused  to  enter 
into  the  question  of  the  existence  of  that  power.  But  no  such 
case  can  be  found,  because  it  has  always  been  held  that  the 
House  had  such  power;  and  the  point  attempted  to  be  raised  in 
the  cases  of  commitment  has  been  as  to  the  due  exercise  of  such 
power.  The  other  cases  which  have  been  cited  in  argument 
relate  generally  to  the  privileges  of  individual  members,  not  to 
the  power  of  the  House  itself  acting  as  a  body ;  and  hence  as  I 
conceive  has  arisen  the  distinction  between  a  question  of  privi- 
lege coming  directly  or  incidentally  before  a  court  of  law.  It 
may  be  difficult  to  apply  the  distinction.  Yet  it  is  obvious  that 
upon  an  application  for  a  writ  of  habeas  corpus  by  a  person 
committed  by  the  House,  the  question  of  the  power  of  the 
House  to  commit,  or  of  the  due  exercise  of  that  power,  is  the 
original  and  primary  matter  propounded  to  the  court,  and  arises 
directly.  Now  as  soon  as  it  appears  that  the  House  has  com- 
mitted the  person  for  a  cause  within  their  jurisdiction,  as,  for 
instance,  a  contempt  so  adjudged  by  them  to  be,  the  matter 
has  passed  in  rem  jvdicatam,  and  the  court,  before  which  the 
party  is  brought  by  writ  of  habeas  corpus,  must  remand  him. 
But  if  an  action  be  brought  in  this  court  for  a  matter  over 
which  the  court  has  general  jurisdiction,  as,  for  instance,  for  a 
libel,  or  for  an  assault  and  '***^  imprisonment,  and  the  plea  first 
declares  that  the  authority  of  the  House  of  Commons,  or  its 
powers,  are  in  any  way  connected  with  the  case,  the  question 
may  be  said  to  arise  incidentally.  The  court  must  give  some 
judgment;  must  somehow  dispose  of  the  question.  I  do  not, 
however,  lay  any  great  stress  on  this  distinction.  It  seems  to 
me  that  if  the  question  arises  in  the  progress  of  a  cause,  the 
court  must  of  necessity  adjudicate  upon  it,  whether  it  can 
be  said,  in  strict  propriety  of  language,  to  arise  directly  or 
incidentally." 
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In  the  same  case  (StocMcde  v.  Hansard,  pp.  121,  122),  Cole- 
ridge, J.,  said :  "  I  know  it  will  be  said  that  in  many  of  the 
cases  alluded  to  the  question  of  privilege  has  arisen  incidentally- 
only,  and  that  in  such  ex  necessitate  the  courts  have  interfered. 
In  what  sense  "  incidentally  "  is  here  used  has  been  often  asked, 
and  never,  as  yet,  satisfactorily  answered.  In  what  sense  a 
greater  necessity  exists  in  one  case  than  the  other  has  not  been 
made  out.  The  cases  of  habeas  corpus  are  generally  put  as 
instances  where  the  question  arises  directly.  Let  me  suppose 
the  return  to  state  a  commitment  by  the  speaker  under  a  resolu- 
tion of  the  House  ordering  the  party  to  capital  punishment  for 
a  larceny  committed,  it  will  hardly  be  said  that  a  stronger  case 
of  necessity  to  interfere  could  be  supposed ;  and  yet  it  must  be 
admitted  on  the  other  hand  the  question  of  privilege  or  power 
[between  which  the  argument  for  the  defendants  makes  no  dif- 
ference] would  arise  directly.  A  case,  therefore,  may  be  sup- 
posed in  which  it  would  be  necessary  to  interfere,  even  when 
the  so  doing  would  be  a  direct  adjudication  upon  the  act  of  the 
House.  It  should  seem,  then,  that  some  other  test  must  be 
applied  to  ascertain  in  what  sense  it  is  true  that  the  House  can 
alone  declare  and  adjudicate  upon  its  own  privileges. 

"  I  venture  Avith  gredt  diffidence  to  submit  the  view  which  I 
have  taken  of  these  embarrassing  questions,  not  as  ^'^^^^  claiming 
the  suspicious  merit  of  novelty,  but  as  one  which  will  at  least 
remove  all  difficulties  in  theory,  and  be  found,  I  believe,  not 
inconsistent  with  the  general  course  of  authorities.  I  say  gen- 
eral course,  for  during  so  long  a  series,  carried  through  times  so 
different  in  political  basis,  and  between  such  parties  as  either 
House  of  Parliament  on  one  side  and  the  courts  of  law,  indi- 
vidual judges,  or  litigant  suitors  on  the  other,  it  would  be  quite 
idle  to  expect  that  any  one  uniform  principle  should  be  found 
to  have  invariably  prevailed. 

"  In  the  first  place  I  apprehend  that  the  question  of  privilege 
arises  directly  wherever  the  House  has  adjudicated  upon  the 
very  fact  between  the  parties,  and  there  only.  Wherever  this 
appears,  and  the  case  may  be  one  of  privilege,  no  court  ought 
to  inquire  whether  the  House  has  adjudicated  properly  or  not. 
But  whether  directly  arising  or  not,  a  court  of  law,  I  conceive, 
must  take  notice  of  the  distinction  between  privilege  and  power ; 
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and  where  the  act  has  not  been  done  within  the  House  (for  of 
no  act  there  done  can  any  tribunal,  in  my  opinion,  take  cogni- 
zance but  the  House  itself),  and  is  clearly  of  a  nature  transcend- 
ing the  legal  limits  of  privilege,  it  (the  court)  will  proceed 
against  the  doer  as  a  transgressor  of  the  law. 

"  To  apply  these  principles  to  the  case  in  which,  on  the  return 
to  a  habeas  corpus,  it  appears  that  the  House  has  committed  for 
a  contempt  in  the  breach  of  its  privileges,  I  subscribe  entirely 
to  the  decisions,  and  I  agreee  also  with  the  dicta  which,  in  some 
of  them,  this  court  has  thrown  out  on  supposed  extreme  cases. 
In  every  one  of  these  cases  the  House  has  actually  adjudicated 
on  the  very  point  raised  in  the  return,  and  the  committal  is  in 
execution  of  its  judgment.  In  all  of  them  the  warrant  or  order 
has  set  out  that  which,  on  the  face  of  it,  either  clearly  is  or  may 
be  a  breach  of  privilege ;  or  it  has  contented  itself  with  stating 
the  party  to  have  been  guilty  of  a  contempt,  without  t**"^  speci- 
fying the  nature  of  it,  or  the  acts  constituting  it.  Brass  Q'osby's 
Case,  3  Wils.  188,  is  an  instance  of  the  former ;  Lord  Shaftesbury's, 
1  Mod.  144,  of  the  latter.  The  difference  between  the  two  is 
immaterial  on  the  present  question,  which  is  one  of  jurisdiction 
only.  Although,  in  the  case  of  an  inferior  court  over  which 
this  court  exercises  a  power  of  revision  and  control  even  in 
matters  directly  within  their  cognizance,  it  will  require  to  see 
the  cause  of  committal  in  the  warrant ;  yet  with  regard  to  courts 
of  so  high  a  dignity  as  the  Houses  of  Parliament,  if  an  adjudi- 
cation be  stated  generally  for  a  contempt,  as  contempts  are 
clearly  within  their  cognizance,  a  respectful  and  a  reasonable 
intendment  will  be  made,  that  the  particular  facts  on  which  the 
committal  in  question  has  proceeded  warranted  it  in  point  of 
jurisdiction ;  for  (that  being  assumed)  the  propriety  of  the  adjudi- 
cation would,  of  course,  not  be  inquired  into.  But  in  both  cases 
the  principle  of  the  decision  is  that  there  has  been  an  adjudica- 
tion by  a  court  of  competent  jurisdiction.  Thus  in  the  former 
De  Grey,  C.  J.,  says :  '  When  the  House  of  Commons  adjudge 
anything  to  be  a  contempt,  or  a  breach  of  privilege,  their  adjudi- 
cation is  a  conviction,  and  their  commitment  in  consequence  is 
execution ;  and  no  court  can  discharge  or  bail  a  person  that  is 
in  execution  by  the  judgment  of  any  other  court.  The  House 
of  Commons,  therefore,  having  an  authority  to  commit,  and  that 
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commitment  being  an  execution,  the  question  is,  what  can  this 
court  do?  It  can  do  nothing  when  a  person  is  in  execution  by 
the  judgment  of  a  court  of  competent  jurisdiction.  In  such 
case  this  court  is  not  a  court  of  appeal.'  And  in  the  latter,  in 
which  the  main  contest  was  on  the  generality  of  the  order  of  the 
lords,  Rainsford,  C.  J.,  says  (1  Mod.  158):  'The  commitment 
in  this  case  is  not  for  safe  custody,  but  he  is  in  execution  on  the 
judgment  given  by  the  lords  for  the  contempt ;  and  therefore  if 
he  be  bailed  he  will  be  delivered  f***^  out  of  execution,  because 
for  a  contempt  in  facie  curice  there  is  no  other  judgment  or 
execution.' 

"  The  same  principle  will  explain  and  justify  the  observations 
which  have  been  made  by  different  judges  from  time  to  time 
•vyith  regard  to  supposed  cases,  even  of  direct  adjudication;  and 
if  it  should  appear  that  the  vice  alleged  against  the  proceeding 
is  not  of  improper  decision,  or  excess  of  punishment,  but  a  total 
want  of  jurisdiction,^  in  other  words,  where  it  is  contended  that 
either  House  has  not  acted  in  the  exercise  of  a  privilege  but  in 
the  usurpation  of  a  power, — it  cannot  be  doubted  that  the  same 
judges  Avho  were  most  cautious  in  refraining  from  interfering 
Avith  privilege,  properly  so  called,  would  have  asserted  the  right 
of  the  court  to  restrain  the  undue  exercise  of  power.  The  fact 
of  adjudication  then  has  no  weight,  because  the  court  adjudging 
had  no  jurisdiction.  Many  such  instances  have  been  referred  to 
in  the  argument.  I  pass  over  the  luminous  and,  as  I  think,  the 
still  unanswered  judgment  of  Lord  Holt  in  Regina  v.  Petty,  2 
Raym.  Ld.  1012  (and  the  judgments,  etc.,  cited  p.  39),  which  is 
bottomed  on  this  principle ;  but  I  Avill  cite  by  way  of  illustra- 
tion the  dicta  of  Lord  Kenyon  and  Lord  EUenborough,  whom 
I  select  not  only  for  their  pre-eminent  individual  authority, 
but  also  because  I  can  cite  from  their  judgments  in  cases  in 
which  they  were,  with  a  firm  and  favorable  hand,  upholding  the 
just  privileges  of  the  commons.  And  it  is  satisfactory  to  see 
that  the  distinction  was  even  then  present  to  their  minds. 

"  Lord  Kenyon,  in  Hex  v.  Wright,  8  Term  Kep.  29C,  after 
saying  '  this  is  a  proceeding  of  one  branch  of  the  legislature,  and 
therefore  we  can  inquire  into  it,'  immediately  qualifies  the  gen- 
eralty  of  that  remark  by  adding  :  '  I  do  not  say  that  cases  may 
not  be  put  in  which  we  would  inquire  whether  or  not  the  House 
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of  Commons  were  justified  in  any  particular  measure;  if,  for 
instance,  they  ^''^^^  should  send  their  sergeant-at-arms  to  arrest 
a  counsel  here  who  was  arguing  a  case  between  two  individualo, 
or  to  grant  an  injunction  to  sta,y  proceedings  here  in  a  common 
action,  undoubtedly  wo  should  pay  no  attention  to  it.'  In  each 
case  here  supposed  there  would  have  been  a  direct  adjudication 
upon  the  very  matter,  and  m  each  there  would  have  been  a  claim 
of  privilege;  but  the  facts  Avould  have  raised  the  preliminary 
question,  whether  privilege  or  not.  Into  that  inquiry  Lord 
Kenyon  would  have  felt  himself  bound  to  enter,  and  when  he 
had  satisfied  himself  that  there  was  no  such  privilege,  the  fact 
of  jiu-isdiction  would  have  become,  immaterial. 

"  So  in  the  most  learned  and  able  argument  of  Holroyd,  in 
Burddt  V.  Abbot,  14  East,  128,  when  he  had  put  a  case  of  the 
speaker  issuing  his  warrant,  by  the  direction  of  the  House,  to 
put  a  man  to  death.  Lord  EUenborough  interposed  thus :  '  The 
question  i:i  all  cases  would  be  whether  the  House  of  Com.-^ 
mons  were  a  court  of  competent  jurisdiction  for  the  purpose  of 
issuing  a  warrant  to  do  the  act.  You  are  putting  an  extrava- 
gant case.  It  is  not  pretended  that  the  exercise  of  a  general 
jurisdiction  is  any  part  of  their  privileges.  "Where  that  case 
occurs  (which  it  never  will),  the  question  would  be  Avhether 
they  had  general  jurisdiction  to  issue  such  an  order;  and  no 
doubt  the  courts  of  justice  would  do  their  duty.'  This  case 
again  supposes  an  adjudication ;  but  can  language  be  more  clear 
to  show  the  undoubting  opinion  of  that  great  judge  that  it 
would  have  been  still  open  to  this  court  to  inquire  into  the 
jurisdiction  of  the  House.  And  can  any  one  seriously  believe 
tliat  the  fact  of  a  previous  declaration  by  the  House  that  they 
had  such  jurisdiction  would  have  been  considered  by  him  as 
shutting  up  that  inquiry. 

"  Again  the  same  principle  relieves  me  from  all  difaculty  as 
to  cases  where,  at  first  sight,  the  question  appears  to  arise 
directly,  but  where,  still,  the  court  of  law  would  '***^  have  to 
determine  the  case  before  it  upon  facts  already  directly  adjudi- 
cated upon  by  the  House.  Such  was  the  celebrated  case  of 
Burddt  V.  Abbot,  14  East,  1,  in  the  decision  of  which  I  most 
heartily  concur.  There  the  action  was  trespqss  quare  dausum 
Sregit  and  assault  and  false  imprisonment ;  but  the  defense  was 
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a  procedure  iu  executiou  of  a  sentence  of  the  House  of  Com- 
mons. If  that  sentence  were  pronounced  by  a  competent  court, 
it  warranted  all  that  was  done.  The  only  question  that  could 
be  made  upon  any  principle  of  law  was  the  competency  of  the 
adjudicating  court ;  and  the  competency  of  the  House  to  commit 
for  a  contempt  being  not  seriously  doubted,  there  was  a  direct 
adjudication,  into  the  propriety  of  which  this  court  would  not 
inquire.  It  could  not  inquire  into  it  without  trying  over  again 
what  has  already  been  decided  in  the  House;  i.  e.,  whether  Sir 
Francis  Burdett  had  been  guilty  of  a  contempt ;  but  this  would 
have  been  contrary  to  the  plainest  principles  of  law." 

In  the  case  of  The  Sheriff  of  Middlesex,  11  Ad.  &  E.  273; 
S.  C.  39  C  L.  R.  80,  a  motion  was  made  for  a  habeas  corpus 
to  the  sergeant- at-arms  of  the  House  of  Commons  to  bring 
up  the  bodies  of  "William  Evans,  Esq.,  and  John  "VYheeltou, 
Esq.,  with  the  day  and  cause  of  their  being  taken  and 
detained,  etc.  The  writ  was  issued,  and  the  sergeant-at-arms 
returned  that  he  took  and  still  detains  the  said  William 
Evans  and  John  "Wheelton,  by  virtue  of  the  following  war- 
rant, under  the  hand  of  the  speaker  of  the  House  of  Com- 
mons. 

"Whereas,  the  House  of  Commons  have  this  day  resolved 
that  William  Evans,  Esq.,  and  John  Wheelton,  Esq.,  sheriff  of 
Middlesex,  having  been  guilty  of  a  contempt  and  breach  of  the 
privileges  of  this  House,  be  committed  to  the  custody  of  the 
sergeani^at-arms  attending  this  House. 

"  These  are  therefore  to  require  you  to  take  into  your  f**"'  cus- 
tody the  bodies  of  the  said  William  Evans  and  John  Wheelton, 
and  them  safely  keep  during  the  pleasure  of  this  House;  for 
which  this  shall  be  your  sufficient  warrant. 

"  Given  under  my  hand  the  21st  day  of  January,  1840. 

"  Charles  Shaw  Lefevee,  Speaker. 

"  To  the  sergeant-at-arms  attending  the  House  of  Commons." 

The  return  being  filed,  the  counsel  for  the  prisoners  contended 
that  the  return  was  bad  on  these  grounds :  — 

First.  That  there  was  in  fact  no  legal  cause  for  the  commit- 
ment; that  the  court  may  inquire  into  this  by  the  statute  of  56 
G.  3,  ch.  100,  which  enacts  "  that  where  any  person  shall  be 
confined  or  restrained  of  his  or  her  liberty  (othenvise  than  for 
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some  criminal  or  supposed  criminal  matter,  and  except  persons 
imprisoned  for  debt  or  hj  process  in  any  civil  suit),  a  judge 
shall,  on  proper  complaint,  award  a  habeas  corpus;  and  that 
in  all  cases  provided  for  bj  the  act,  although  the  return  to  the 
habeas  corpus  be  sufficient  in  law,  it  shall  be  lawful  for  the 
judge  before  whom  it  is  returnable  to  examine  into  the  truth  of 
the  facts  therein  set  forth,  by  affidavit  or  by  affirmation,  etc., 
and  to  do  therein  as  to  justice  shall  appertain." 

And  the  counsel  of  the  prisoners  contended  that  "  if  the  court 
may  inquire  into  the  truth  of  the  facts,  it  is  shown  here  on  affi- 
davit that  the  sheriff  is  committed  for  having  acted  in  the  law- 
ful execution  of  process,  and  that  the  proceeding  of  the  House 
of  Commons  is  in  opposition  to  the  judgment  delivered  In  Stock- 
dale  V.  Hansard,  9  Ad.  &  E.  1 ;  S.  C.  3(5  E.  C.  L.  E.  13,  which, 
until  reversed  on  appeal.  Is  the  law  of  the  land." 

Secondly  (in  p.  84).  The  counsel  of  the  prisoners  contended 
that  "  the  return  is  bad  because  It  does  not  state  the  facts  on 
which  the  contempt  arises,"  and  they  said  (p.  84)  "there  are  only 
three  precedents  of  parliamentary  commitments  ^^^^^  Avhich  have 
been  supported  where  no  grounds  were  set  forth.  The  first  is  in 
Streaier's  Case,  5  How.  St.  Tr.  365,  which  from  the  absurdity 
of  the  reasons  by  which  the  commitment  was  upheld  cannot  be 
considered  of  any  weight.  The  next  occurs  in  the  JEarl  of 
Shaftesbury's  Case,  4  How.  St.  Tr.  1260;  S.  C.  1  Mod.  144, 
which  was  decided  in  bad  times,  and  is  not  a  precedent  by  which 
any  subsequent  decision  can  be  supported.  The  proceedings  of 
the  House  of  Lords  against  the  earl  were  by  the  House  itself 
declared  unparliamentary,  and  ordered  to  be  vacated  in  the 
journals  that  they  might  never  be  drawn  Into  precedent.  (6 
How.  St.  Tr.  1310.)  The  third  instance,  and  the  only  one  since 
the  Revolution,  was  In  Alexander  Murray's  Case,  1  Wils.  299. 
There,  indeed,  two  of  the  judges,  one  of  whom  relied  on  the  case 
of  Lc/rd  Shaftesbury,  said  that '  if  the  contempt  had  been  speci- 
fied, this  court  could  not  judge  of  It';  but  the  third,  Foster,  J., 
appears  to  have  relied  upon  the  circumstance  of  the  contempt 
being  committed  In  the  face  of  the  House;  and  the  particular 
point  now  in  question  does  not  seem  to  have  been  taken  at  the 
bar.  In  more  modem  cases  the  grounds  from  which  the  con- 
tempt was  deduced  have  always  been  stated.     It  was  so  in  Brass 
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Crosby's  Case,  2  Black.  W.  754;  S.  C.  3  Wils.  188,  though 
De  Grey,  C.  J.,  said  there,  as  appears  from  3  Wils.  203,  that  a 
return  stating  the  breach  of  privilege  generally  would  be  suffi- 
cient J  but  he  seems  to  ground  that  opinion  entirely  on  the  Earl 
of  ShaftesliMry's  Case.  In  Bex  v.  Flower,  8  Term  Eep.  314, 
the  warrant  was  special ;  so  were  those  in  8ir  Francis  Burdens 
Case,  14  East,  1.  Lord  EUenborough  there  intimated  that  a 
commitment  stated  to  be  tor  a  contempt  of  either  House  gener- 
ally would  be  sufficient ;  but  the  opinion  is  thrown  out  obiter, 
and  he  seems  to  consider  Lord  Shaftesbury's  Case  an  authorf^ 
for  such  a  form.  In  the  case  of  Burddt  v.  Abbot,  5  Dow,  165, 
199,  in  the  House  of  Lords,  Lord  Eldon  t^**^  put  it  to  the 
judges  '  whether,  if  the  court  of  common  pleas  having  adjudged 
an  act  to  be  a  contempt  of  court  had  committed  for  the  con- 
tempt under  a  warrant  stating  such  adjudication  generally,  and 
the  matter  came  before  the  King's  Bench  on  return  to  a  habeas 
corpus  setting  forth  the  warrant,  that  court  would  discharge 
because  the  particular  facts  and  circumstances  of  the  contempt 
were  not  set  forth';  and  the  judges  answered  in  the  negative. 
But  in  the  case  supposed  the  common  pleas  would  be  a  court  of 
record  acting  according  to  the  known  course  of  the  common  law ; 
the  House  of  Commons  is  not  such  a  court,  or  so  acting;  and 
the  common  pleas  in  the  case  supposed  would  be  punishing  for 
a  contempt  of  court.  The  House  of  Commons  here  professes 
only  to  commit  for  a  contempt  of  the  privileges  of  that  House, 
without  showing  what  are  the  privileges  which  are  supposed  to 
be  infringed.  If  the  House  may  declare  its  own  privilege  as 
the  common-law  courts  declare  that  law,  it  should,  at  least, 
when  it  punishes  for  a  breach  of  privilege,  point  out  the  privi- 
lege violated,  so  that  the  law  on  that  subject  may  be  known  in 
future.  In  the  judgment  of  Yaughan,  C.  J.,  in  Bushell's  Case, 
Vaughan,  135,  137,  it  is  said  that  the  writ  of  habeas  corpus 
commands  the  day  and  the  cause  of  the  caption  and  detaining 
of  the  prisoner  to  be  certified  upon  the  return,  which  if  not  done 
the  court  cannot  possibly  judge  whether  the  cause  of  the  com- 
mitment and  detainer  be  according  to  law  or  against  it.  There- 
fore the  cause  of  the  imprisonment  ought,  by  the  return,  to 
appear  as  specifically  and  certainly  to  the  judges  of  the  return 
as  it  did  to  the  court  or  person  authorized  to  commit,  else  the 
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return  is  insufficient.  The  House  of  Commons,  then,  like  other 
jurisdictions  that  exercise  the  power  of  committing,  may  be 
required  on  habeas  corpus  to  show  the  particular  grounds. 
And  were  it  otherwise  the  Houses  of  Parliament  might,  at  any 
time,  ^'***'  punish  offenses  against  the  property,  or  servants  of 
individual  members,  under  the  name  of  contempts,  as  was  done 
formerly.  That  the  court  Mould  not  now  suffer  this  practice  to 
pass  unquestioned,  though  the  contempt  might  be  alleged  gen- 
erally on  a  return  to  a  habeas  corpus,  appears  from  several  pass- 
ages in  the  judgment  of  Lord  Denman,  C.  J.,  in  Stockdale  v. 
Hansard,  9  Ad.  &  E.  116,  124,  147;  36  E.  C.  L.  Eep.  31." 

No  one  Esppeared  in  support  of  the  return. 

Lord  Denman,  C.  J.,  said :  "  I  think  it  necessary  to  declare 
that  the  judgment  delivered  by  this  court  last  Trinity  Term  in 
the  case  of  Stockdale  v.  Hansard,  9  Ad.  &  E.  1 ;  36  E.  C.  L. 
Rep.  13,  appears  to  me  in  all  respects  correct.  The  court 
decided  there  that  there  was  no  power  in  this  country  above 
bang  questioned  by  law."  And  (in  p.  87)  he  said:  "The  only 
question  upon  the  present  return  is  whether  the  commitment  is 
sustained  by  a  legal  warrant."  After  stating  and  overruling 
some  minor  objections  he  says  (in  p.  87) :  "  The  great  objection 
remains  behind,  that  the  facts  which  constitute  the  alleged  con- 
tempt are  not  shown  by  the  warrant.  It  may  be  admitted  that 
words  containing  this  kind  of  statement  have  appeared  in  most 
of  the  former  cases ;  indeed,  there  are  few  in  which  they  have 
not." 

In  Brass  Crosby's  (2  Black.  W.  754;  S.  C.  3  Wils.  188), 
Sir  Francis  Burddt's  (14  East,  1),  and  Mr  Hohhouse's  (2  Chit. 
207)  cases,  words  were  used  showing  the  nature  of  the  contempt. 
In  the  Earl  of  Sliaftesbury's  Case,  6  How.  St.  Tr.  1269;  S.  C. 
1  Mod.  144,  the  form  was  general ;  and  it  was  held  unnecessary 
to  set  out  the  facts  upon  which  the  contempt  arose.  That  case 
is  open  to  observation  upon  other  grounds,  but  I  think  it  has 
not  been  questioned  upon  this.  In  Regina  v.  Paty,  2  Raym. 
Ld.  1105,  three  of  the  judges  adopted  the  doctrine  of  that  case 
to  the  extent  of  holding  that  the  court  could  not  inquire 
ti«4]  jjj^.Q  jjjg  ground  of  the  commitment,  even  when  expressed 
in  the  warrant.  Holt,  C.  J.,  differed  from  them  on  that  point ; 
but  he  did  not  question  that  where  the  warrant  omitted  to  state 
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facts  the  cause  could  not  be  inquired  into.  In  Murray's  Case,  1 
Wils.  299,  which  has  been  often  referred  to  and  recognized  as  an 
authority,  the  warrant  was  in  a  general  form.  There  is,  per- 
haps, no  case  in  the  books  entitled  to  so  great  weight  as  Burdett 
V.  Abbot,  14  East,  1,  from  the  learning  of  the  counsel  who 
argued  and  the  judges  who  decided  it,  the  frequent  discussions 
Avhich  the  subject  underwent,  and  the  diligent  endeavors  made 
to  obtain  the  fullest  information  upon  it.  The  judgment  of 
Lord  Ellenborough  there,  as  it  bears  on  the  point  now  before 
us,  is  remarkable.  He  says :  "  If  a  commitment  appeared  to  be 
for  a  contempt  of  the  House  of  Commons  generally,  I  would 
neither  in  the  case  of  that  court,  or  of  any  other  of  the  Superior 
Courts,  inquire  further ;  but  if  it  did  not  profess  to  commit  for 
contempt,  but  for  some  matter  appearing  upon  the  return  which 
could  by  no  reasonable  intendment  be  considered  as  a  contempt 
to  the  court  committing,  but  a  ground  of  commitment  palpably 
and  evidently  arbitrary,  unjust  and  contrary  to  every  principle 
of  positive  law  or  natural  justice,  I  say  that  in  case  of  such  a 
commitment  (if  it  ever  should  occur,  but  which  I  cannot  pos- 
sibly anticipate  as  ever  likely  to  occur)  we  must  look  at  and  act 
upon  it  as  justice  may  require,  from  whatever  court  it  may  pro- 
fess to  have  proceeded."  Bayley,  J.,  as  well  as  Lord  Ellen- 
borough,  appears  in  that  case  to  have  been  of  opinion  that  if 
particular  facts  are  stated  in  the  warrant  and  do  not  bear  out 
the  commitment,  the  court  should  act  upon  the  principle  recog- 
nized by  Lord  Holt  in  Regina  v.  Pcd,y;  but  that  if  the  warrant 
merely  state  a  contempt  in  general  terms,  the  court  is  bound  by 
it.  That  rule  was  adopted  by  this  court  in  Rex  v.  Sobhouse; 
and  in  the  late  case  '^^^^  of  Stockdcde  v.  Hansard,  9  Ad.  &,  E. 
1 ;  36  E.  C.  L.  Eep.  13,  there  was  not  one  of  us  who  did  not 
express  himself  conformably  to  it.  In  the  passages  Avhich  have 
been  cited  from  my  own  judgment  in  that  case  as  showing  that 
if  a  person  were  committed  for  a  contempt  in  trespassing  upon  a 
member's  property,  the  court  would  notice  the  ground  of  com- 
mital,  I  always  supposed  that  the  insuificient  ground  should 
appear  by  the  warrant. 

The  Earl  of  Shaftesbury'' s  case  has  been  dwelt  upon  in  the 
argument  as  governing  the  decisions  of  the  courts  on  all  subse- 
quent occasions ;  but  I  think  not  correctly.     There  is  sometliing 
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in  the  nature  of  the  Houses  themselves  which  carries  with  it  the 
authority  that  has  been  claimed;  though  in  the  discussion  of 
such  questions,  the  last  important  decision  is  always  referred  to. 
Instances  have  been  pointed  out  in  which  the  Crown  has  exerted 
its  prerogative  in  a.  manner  now  considered  illegal,  and  the 
courts  have  acquiesced ;  but  the  cases  are  not  analogous.  The 
Crown  has  no  rights  which  it  can  exercise  otherwise  than  by 
process  of  law  and  through  amenable  oificers ;  but  representative 
bodies  must  necessarily  vindicate  their  authority  by  means  of 
their  own ;  and  those  means  lie  in  the  process  of  committal  for 
contempt.  This  applies  not  to  the  Houses  of  Parliament  only, 
but  as  we  observed  in  Burdett  v.  Abbot,  14  East,  138,  to  the 
courts  of  justice  which,  as  well  as  the  Houses,  must  be  liable  to 
continual  obstruction  and  insult  if  they  were  not  intrusted  with 
such  powers.  It  is  unnecessary  to  discuss  the  question  whether 
each  House  of  Parliament  be  or  be  not  a  court;  it  is  clear  they 
cannot  exercise  their  proper  functions  without  the  power  of 
protecting  themselves  against  interference.  The  test  of  the 
authority  of  the  House  of  Commons  in  this  respect,  submitted  by 
Lord  Eldon  to  the  judges  in  Burdett  v.  Abbot,  5  Dow,  199,  was 
whether  if  the  court  of  common  pleas  had  adjudged  an  act  to  be 
a  contempt  of  ^^^'^^  court,  and  committed  for  it,  stating  the 
adjudication  generally,  the  court  of  King's  Bench  on  a  habeas 
corpus  setting  forth  the  warrant  would  discharge  the  prisoner 
because  the  facts  and  circumstances  of  the  contempt  were  not 
stated.  A  negative  answer  being  given,  Lord  Eldon,  with  the 
concurrence  of  Lord  Erskine  (who  had  before  been  adverse  to  the 
exercise  of  jurisdiction),  and  without  a  dissenting  voice  from  the 
House,  affirmed  the  judgment  below.  And  we  must  presume 
that  what  any  court,  much  more  what  either  House  of  Parlia- 
ment, acting  on  great  legal  authority,  takes  upon  it  to  pronounce 
a  contempt,  is  so. 

It  was  urged  that  this  not  being  a  criminal  matter  the  court 
was  bound  by  the  statute  (56  G.  3,  e,  100)  to  inquire  into  the 
case  on  affidavit.  But  I  think  the  provision  cited  is  not  appli- 
cable. On  the  motion  for  a  habeas  cor})us  there  must  be  an 
affidavit  from  the  party  applying;  but  the  return,  if  it  discloses 
a  sufficient  answer,  puts  an  end  to  the  case ;  and  I  think  the  pro- 
duction of  a  good  warrant  is  a  sufficient  answer.     Seeing  that, 
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we  cannot  go  into  the  question  of  contempt  on  affidavit  nor  disr 
cuss  the  motives  which  may  be  alleged.  In  the  present  case  I 
am  obliged  to  say  that  I  find  no  authority  under  wliich  we  are 
entitled  to  discharge  these  gentlemen  from  their  imprisonment. 

Littledale,  J.,  concurred  and  said :  "  If  .the  warrant  returned 
be  good  on  the  face  of  it,  we  can  inquire  no  further.  The 
principal  objection  is  that  it  does  not  sufficiently  express  the 
cause  of  commitment;  and  instances  have  been  cited  in  which 
the  nature  of  the  contempt  was  specified.  But  the  doctrine  laid 
down  in  Burdelt  v.  Abbot,  14  East,  1;  5  Dow,  1G5,  in  this 
court  and  before  the  House  of  Lords,  sufficiently  authorizes  the 
present  form.  If  the  warrant  declares  the  grounds  of  adjudica- 
tion, this  court  in  many  cases  will  examine  into  their  validity; 
but  if  it  does  not  we  cannot  go  into  such  an  inquiry.  Here  we 
[la?]  must  suppose  that  the  House  adjudicated  with  sufficient 
reason,  and  they  were  the  proper  judges." 

Williams,  J.,  said  (in  p.  90) :  "  It  was  a  startling  admission 
in  the  argument  which  has  been  addressed  to  us  that  for  the  last 
century  and  a  half  there  have  been  precedents  in  favor  of  this 
commitment.  Recognized  precedents  have  the  force  of  decisions 
by  which  courts  and  judges  individually  must  hold  themselves 
bound.  I  do  not  think  this  court  can  suffer  any  loss  of  author- 
ity by  so  acting  in  the  present  case;  but  whatever  may  be  the 
consequences  we  must  overlook  it  when  there  is  an  ascertained 
rule  of  law  before  us.  If  the  return  in  a  ease  like  this  showed 
a  frivolous  cause  of  commitment,  as  for  wearing  a  particular 
dress,  I  should  agree  in  the  opinion  expressed  by  Lord  Ellen- 
borough  in  Burdett  v.  Abbot,  where  he  distinguishes  between  a 
commitment  stating  a  contempt  generally  and  one  appearing  by 
the  return  to  be  made  on  grounds  palpably  unjust  and  absurd. 
Then  the  only  point  in  this  case  is  whether  there  be  on  the  war- 
rant an  adjudication  in  form  of  commitment  for  contempt,  which 
the  court  according  to  precedent  is  bound  to  recognize.  The 
only  real  question  is  whether  we  can  interfere,  because  the 
ground  of  commitment  is  not  particularly  stated.  On  this 
point  it  is  sufficient  to  cite  the  judgment  of  De  Grey,  C.  J.,  in 
Brass  Orosby's  Case,  which  is  referred  to  with  approbation  by 
Lord  Ellenborough  in  Bwrdett  v.  Abbot,  14  East,  1,  148." 

Coleridge,  J.  (in  p.  91),  says :  "  I  come  to  my  present  conclu- 
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sion  with  great  regret  when  I  consider  the  cireumstances,  but 
with  confidence  to  its  justice.  As  to  the  former  case  of  StocJc- 
dale  V.  Hansard,  9  Ad.  &  E.  1 ;  36  E.  C.  L.  Rep.  13,  so  far  as 
regards  the  general  positions  there  laid  down,  I  most  entirely 
agree  in  them,  and  remain  of  the  same  opinion  as  when  it  was 
decided.  I  formed  that  opinion  with  great  pains  and  labor,  and 
a  candid  attention  f**®^  to  the  arguments.  The  material  ques- 
tions here  are  whether  the  return  is  not  bad  for  not  disclosing 
the  particular  grounds  of  the  commitment,  and  whether  it  is 
open  to  an  answer  by  aifidavit;  or  if  it  be  so,  whether  there 
is  any  case  made  by  the  affidavits.  Now,  first,  it  is  too  late  to 
contend  that  the  generality-  of  statement  in  the  warrant  is  any 
solid  objection.  It  appears  by  precedents  that  the  House  of 
Commons  have  been  long  in  the  habit  of  shaping  their  warrants 
in  that  manner.  Their  right  to  adjudicate  in  this  general  form 
in  cases  of  contempt  is  not  founded  on  privilege,  but  rests  upon 
the  same  grounds  on  which  this  court,  or  the  court  of  common 
pleas,  might  commit  for  a  contempt  without  stating  a  cause  in 
the  commitment.  It  is  contended  that  affidavits  may  be  received 
to  explain  the  facts  returned.  But  the  return  states  simply  an 
adjudication  of  contempt.  There  is  nothing  in  the  affidavits 
referred  to  which  controverts  the  fact  of  such  an  adjudication ; 
and  if  the  House  had  jurisdiction  to  make  it,  we  can  no  more 
inquire  by  affidavit  whether  they  came  to  a  right  conclusion  in 
doing  so,  than  we  could  in  the  case  of  a  like  adjudication  by  the 
court  of  common  pleas.  These  gentlemen  must  therefore  be 
remanded." 

These  cases  and  authorities,  we  think,  show  conclusively  that 
the  Senate  of  the  United  States  has  power  to  punish  for  con- 
tempts of  its  authority  in  cases  of  which  it  has  jurisdiction;  that 
every  court,  including  the  Senate  and  House  of  Eepresentives, 
is  the  sole  judge  of  its  own  contempts;  and  that  in  case  of  the 
commitment  for  contempt  in  such  a  case,  no  other  court  can 
have  a  right  to  inquire  directly  into  the  correctness  or  propriety 
of  the  commitment,  or  to  discharge  the  prisoner  on  habeas  cor- 
pus; and  that  the  warrant  of  commitment  need  not  set  forth  the 
particular  facts  which  constitute  the  alleged  contempt. 

tiaoj  There  were  many  cases  cited  in  the  argument  to"  show 
that  when  the  question  of  privilege  or  contempt  came  incident- 
Bicnif.  C.  C 21. 
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ally  before  the  court,  the  court  would  and  must  decide  it;  but 
those  cases  have  no  bearing  upon  this,  which  is  a  ease  of  habeas 
corpus,  where  it  is  admitted  on  all  hands  that  the  question  of 
contempt  is  brought  directly  before  the  court. 

But  if  upon  this  point  it  should  be  thought  that  the  majority 
of  the  judges  of  this  court  have  (as  it  is  suggested)  stated  the 
principle  too  broadly  in  respect  to  the  conclusive  effect  of  a 
judgment  of  contempt,  and  if  it  should  be  deemed  necessary  that 
it  should  appear  in  the  return  of  the  habeas  corpus  that  at  the 
time  of  the  supposed  contempt  the  Senate  were  acting  in  a  mat- 
ter of  which  they  had  jurisdiction,  we  all  think  it  does  suffi- 
ciently appear  in  the  return  that  the  Senate  were,  at  that  time, 
engaged  in  a  matter  within  their  jurisdiction;  to  wit,  an  inquiry 
whether  any  person,  and  who,  had  violated  the  rule  of  the 
Senate  which  requires  that  all  treaties  laid  before  them  should 
be  kept  secret  until  the  Senate  should  take  off  the  injunction  of 
secrecy.  This  appears  by  the  interrogatories  propounded  to  the 
witness  (the  prisoner)  as  stated  in  the  return,  and  by  the  recital 
in  part  of  the  answers  of  the  witness  to  a  part  of  those 
interrogatories. 

But  it  has  been  contended,  also,  in  argument  that  the  power 
of  the  Senate  to  punish  for  contempts  is  confined  to  their 
authority  over  their  own  members. 

It  is  true  that  by  the  Constitution,  art.  1,  §  5,  "  each  House 
may  determine  the  rules  of  its  proceeding,  punish  its  members 
for  disorderly  behavior,  and  with  the  concurrence  of  two  thirds 
expel  a  member."  But  it  says  nothing  of  contempts.  These 
were  left  to  the  operation  of  the  common-law  principle,  that 
every  court  has  a  right  to  protect  itself  from  insult  and  con- 
tempt, without  which  right  of  self  protection  they  could  not 
discharge  their  '^**'  high  and  important  duties.  It  is  not  at  all 
probable  that  the  framers  of  the  Constitution,  by  giving  an 
express  power  to  the  Senate  to  punish  its  members  for  disorderly 
behavior,  and  even  to  expel  a  member,  intended  to  deprive  the 
Senate  of  that  protection  from  insult  which  they  knew  very  well 
belonged  to  and  was  enjoyed  by  both  Houses  of  Parliament  and 
the  legislatures  of  the  former  colonies  and  now  States  of  this 
Union.  The  provision  of  the  Constitution  may  have  been 
intended  to  remove  a  doubt  whether  a  member  of  the  Senate, 
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appointed  by  and  responsible  to  a  State  legislature,  could  be 
guilty  of  a  contempt  to  a  body  of  which  he  himself  was  a  mem- 
ber ;  or  it  may  have  been  intended  to  apply  only  to  such  dis- 
orderly behi^vior  as  did  not  amount  to  a  contempt  of  the  House ; 
or  to  remove  a  doubt  whether  the  Senate  had  power  to  expel  a 
member.  But  whatever  may  have  been  the  intention,  we  think 
the  provision  does  not  justify  an  inference  that  their  power  to 
punish  for  contempts  can  be  executed  only  upon  members  of 
the  Senate. 

On  this  point  Mr.  Justice  Johnson,  in  delivering  the  opinion 
of  the  Supreme  Court  in  the  case  of  Anderson  v.  Dunn,  6 
Wheat,  said  (in  p.  225) :  "  It  is  certainly  true  that  there  is  no 
power  given  by  the  Constitution  to  either  House  to  punish  for 
contempts,  except  when  committed  by  their  own  members ;  nor 
does  the  judicial  or  criminal  power  given  to  the  United  States 
in  any  part  extend  to  the  infliction  of  punishment  for  contempt 
of  either  House,  or  any  one  co-ordinate  branch  of  the  govern- 
ment. Shall  we  therefore  decide  that  no  such  power  exists? 
It  is  true  that  such  a  power,  if  it  exists,  must  be  derived  by 
implication,  and  the  genius  and  spirit  of  our  institutions  are 
hostile  to  the  exercise  of  implied  powers.  Had  the  faculties  of 
man  been  competent  to  the  framing  of  a  system  of  government 
which  would  have  left  nothing  to  implication,  it  cannot  be 
doubted  that  the  effort  M'ould  have  been  made  ^^^^^  by  the 
framers  of  the  Constitution.  But  what  is  the  fact?  There  is 
not  in  the  whole  of  that  admirable  instrument  a  grant  of  powers 
which  does  not  draw  after  it  others  not  expressed,  but  vital  to 
their  exercise;  not  substantive  and  independent,  but  auxiliary 
and  subordinate.  The  idea  is  Utopian  that  government  can 
exist  without  leaving  the  exercise  of  discretion  somewhere. 
Public  security  against  the  abuse  of  such  discretion  must  rest 
on  responsibility  and  stated  appeals  to  public  approbation." 
And  again  (in  p.  226)  he  says:  "But  if  there  is  one  maxim 
which  necessarily  rides  over  all  others  in  the  practical  applica- 
tion of  government,  it  is  that  the  public  functionaries  must  be 
left  at  liberty  to  exercise  the  powers  which  the  people  have 
intrusted  to  them.  The  interests  and  dignity  of  those  who 
created  them  require  the  exertion  of  the  powers  indispensable  to 
the  attainment  of  the  ends  of  their  creation ;  nor  is  a  casual  con- 
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flict  with  the  rights  of  particular  individuals  any  reason  to  be 
urged  against  the  exercise  of  such  powers.  The  unreasonable 
murmurs  of  individuals  against  the  restraints  of  society  have  a 
direct  tendency  to  produce  that  worst  of  all  despotisms,  which 
makes  every  individual  the  tyrant  over  his  neighbor's  rights. 
That  the  '  safety  of  the  people  is  the  supreme  law '  not  only  com- 
ports with  but  is  indispensable  to  the  exercise  of  those  powers 
in  their  public  functionaries,  without  which  that  safety  cannot 
be  guarded.  On  this  principle  it  is  that  courts  of  justice  are 
universally  acknowledged  to  be  vested  by  their  very  creation 
with  powers  to  impose  silence,  respect,  and  decorum  in  their 
presence,  and  submission  to  their  lawful  mandates,  and  as  a 
corollary  to  this  proposition  to  preserve  themselves  and  their 
officers  from  the  approach  and  insults  of  pollution.  It  is  true 
that  the  courts  of  justice  of  the  United  States  are  vested  by 
express  statute  provision  with  power  to  fine  and  imprison  for 
contempts ;  but  it  does  not  follow  from,  this  circumstance  that 
they  could  not  have  exercised  that  power  without  the  aid  of  the 
statute,  or  not  in  cases,  if  such  should  occur,  to  which  such 
statute  provision  may  not  extend ;  on  the  contrary,  it  is  a  legist 
lative  assertion  of  this  right,  as  incidental  to  a  grant  of  judicial 
power,  and  can  only  be  considered  either  as  an  instance  of 
abundant  caution,  or  a  legislative  declaration  that  the  power  of 
punishing  for  contempt  shall  not  extend  beyond  its  i^***^  known 
and  acknowledged  limits  of  fine  and  imprisonment." 

Again  the  same  judge  (in  p.  228)  says  the  alternative  of  deny- 
ing this  power  "leads  to  the  tota,l  annihilation  of  the  power 
of  the  House  of  Representatives  to  guard  itself  from  contempts, 
and  leaves  it  exposed  to  every  indignity  and  interruption  that 
rudeness,  caprice,  or  even  conspiracy  may  meditate  against  it. 
This  result  is  fraught  with  too  much  absurdity  not  to  bring  into 
doubt  the  soundness  of  any  argument  from  which  it  is  derived. 
That  a  deliberative  assembly,  clothed  with  the  majesty  of  the 
people  and  charged  with  a  care  of  all  that  is  dear  to  them,  com- 
posed of  the  most  distinguished  citizens,  selected  and  drawn 
together  from  every  quarter  of  a  great  nation,  whose  delibera- 
tions are  required  by  public  opinion  to  be  conducted  under  the 
eye  of  the  public,  and  whose  decisions  must  be  clothed  with  all 
that  sanctity  which  unlimited  confidence  in  their  wisdom  and 
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purity  can  inspire,  that  such  an  assembly  should  not  possess  the 
power  to  suppress  rudeness  or  repel  insult  is  a  supposition  too 
wild  to  be  suggested." 

And  again  (at  p.  232) :  "  But  it  is  argued  that  the  inference, 
if  any,  arising  under  the  Constitution  is  against  the  exercise  of 
the  powers  here  asserted  by  the  House  of  Representatives,  that 
the  express  grant  of  power  to  punish  their  members  respectively 
and  to  expel  them  by  the  application  of  a  familiar  maxim  raises 
an  implication  against  the  power  to  punish  any  other  than  their 
own  members.  This  argument  proves  too  much ;  for  its  direct 
application  would  lead  to  the  annihilation  of  almost  every  power 
of  Congress.  To  enforce  its  laws  upon  any  subject  without  the 
sanction  of  punishment  is  obviously  impossible.  Yet  there  is 
an  express  grant  of  power  to  punish  in  one  class  of  cases  and 
one  only,  and  all  the  punishing  power  exercised  by  Congress  in 
any  cases,  except  those  which  relate  to  piracy  and  offenses 
against  the  laws  of  nations,  is  derived  from  implication.  Nor 
did  the  idea  ever  occur  to  any  one  that  the  express  grant  in  one 
class  of  cases  repelled  the  assumption  of  the  punishing  power  in 
any  other. 

"  The  truth  is  that  the  exercise  of  the  powers  given  over  their 
own  members  was  of  such  a  delicate  nature  that  a  .constitutional 
provision  became  necessary  to  assert  or  communicate  t^**'  it. 
Constituted  as  that  body  is  of  the  delegates  of  confederated  States, 
some  such  provision  was  necessary  to  guard  against  their  mutual 
jealousy,  since  every  proceeding  against  a  representative  would 
indirectly  affect  the  honor  or  interests  of  the  State  which  sent 
him.  In  reply  to  the  suggestion  that  on  this  same  foundation 
of  necessity  might  be  raised  a  superstructure  of  implied  powers 
in  the  executive  and  every  other  department,  and  even  minis- 
terial officer  of  the  government,  it  would  be  sufficient  to  observe 
that  neither  analogy  nor  precedent  would  support  the  assertion 
of  such  a  power  in  any  other  than  a  legislative  or  judicial 
body." 

It  was  also  contended  in  argument  that  although  the  Senate 
might  hold  secret  sessions,  they  could  not  in  secret  session  pun- 
ish a  man  for  a  contempt.  The  court,  however,  cannot  perceive 
any  reason  why  the  Senate  should  not  have  the  same  power  of 
punishing  contempts  in  secret  as  in  open  session.     In  the  early 
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years  of  this  goverument  the  sessious  of  the  Senate  were  always 
secret. 

The  Constitution  of  the  United  States,  art.  1,  §  5,  requires 
that  "  each  House  shall  keep  a  journal  of  its  proceedings,  and 
from  time  to  time  publish  the  same,  excepting  such  parts  as  may 
in  their  judgment  require  secrecy."  The  journal  cannot  be  kept 
secret  unless  the  proceedings  themselves  be  kept  secret.  Hence, 
each  House  has  a  right  to  hold  secret  sessions  whenever  in  its 
judgment  the  proceedings  shall  require  secrecy.  The  necessity 
of  the  power  to  hold  secret  sessions,  especially  of  the  Senate,  is 
so  obvious  that  no  argument  in  its  favor  is  required  by  the 
court. 

The  Senate  besides  being  a  branch  of  the  legislature  is  the 
executive  council  of  the  President,  and  stands  in  intimate  com- 
munion with  him  in  regard  to  all  our  foreign  diplomatic  rela- 
tions. Nothing,  therefore,  can  be  more  proper  than  that  all 
executive  sessions  of  the  Senate,  and  all  confidential  communica- 
tions relating  to  treaties,  should  be  with  closed  doors  and  under 
the  seal  of  secrecy.  Hence,  the  standing  rule  of  the  Senate 
(No.  38)  requires  that  all  confidential  communications  made  by 
the  President  of  the  United  States  to  the  Senate  shall  be,  by  the 
members  thereof,  kept  secret ;  and  all  treaties  which  may  be  laid 
before  the  Senate  shall  also  be  kept  secret  until  the  Senate  shall, 
by  their  resolution,  take  off  the  injunction  '-"^^^^  of  secrecy. 
And  by  the  standing  rule  of  the  Senate  (No.  39)  "  all  informa- 
tion or  remarks  touching  or  concerning  the  character  and  qualifi- 
cations of  any  person  nominated  by  the  President  to  office  shall 
be  kept  secret."  By  the  fortieth  rule  of  the  Senate,  "  when  acting 
on  confidential  or  executive  business,  the  Senate  shall  be  cleared 
of  all  persons  except  the  secretary,  the  principal  or  executive 
clerk,  the  sergeant-at-arms  and  door-keeper,  and  the  assistant 
door-keeper."  By  the  forty-first  rule  of  the  Senate,  "  the  legis- 
lative proceedings,  the  executive  proceedings,  and  the  confiden- 
tial legislative  proceedings  of"  the  Senate  shall  be  kept  in  separate 
and  distinct  books." 

These  rules  were  established  under  the  power  given  to  the 
Senate  by  the  Constitution  of  the  United  States,  art.  1,  §  5,  "  to 
determine  the  rules  of  its  proceedings,"  and  are  therefore  until 
repealed  as  obligatory  as  if  they  had  been  inserted  in  the  Con- 
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stitution  itself  J  so  that  it  is  not  only  the  privilege  but  the  duty 
of  the  Senate  to  hold  its  executive  sessions  in  secret.  No  odium 
therefore  can  attach  to  the  Senate  frOmthe  circumstance  that  the 
judgment  for  contempt  was  pronounced  in  secret  session  upon  a 
transaction  which  took  place  in  secret  session.  It  could  not 
have  been  done  otherwise.  The  offense  must  be  punished  in 
secret  session,  or  go  unpunished,  leaving  the  Senate  exposed  to 
all  sorts  of  insults  in  the  discharge  of  their  solemn  constitutional 
duties. 

After  an  anxious  and  careful  consideration  of  the  whole  case, 
the  court  is  unanimously  of  opinion  that  the  Senate  of  the 
United  States  has  power,  when  acting  in  a  case  within  its  juris- 
diction, to  punish  all  contempts  of  its  authority;  and  that  the 
prisoner  having  been  committed  by  the  Senate  for  such  a  con- 
tempt, and  being  still  held  and  detained  for  that  cause  by  their 
officer,  this  court  has,  upon  the  habeas  corpus,  no  jurisdiction 
to  inquire  further  into  the  cause  of  commitment,  and  must 
remand  the  prisoner. 

Prisoner  remanded. 


CHESTER  GORHAM  v.  WILLIAM  MIXTER  et  al. 

[U.  S.  Ci/Euit  Court,  District  of  Massachusetts,  1848.— 1  Am.  L.  J.  539.] 

Intbisoement  of  Patent,  What  Constitute8. — A  patent  for  a  combination  has 
not  been  infringed  unless  defendant  has  used,  constructed,  and  operated  it  in 
substantially  the  same  way  as  under  the  patent ;  to  change  the  form  and  obtain 
a  new  manner  of  operating,  or  to  obtain  a  new  and  useful  result,  is  subject  to  a 
patent. 

This  was  an  action  on  the  case  for  an  alleged  infringement  of 
a  patent  for  "an  improvement  in  the  machine  for  pressing 
palm-leaf  hats." 

The  defense  set  up  was:  First.  That  defendants  had  not 
infringed ;  or,  in  other  words,  that  the  machine  used  by  them 
was  substantially  different  in  its  construction  and  mode  of  opera- 
tion from  the  machine  described  in  plaintiff's  specification  of 
claim  in  his  letters  patent.  Second.  That  plaintiff  was  not  the 
original  and  first  inventor  of  the  machine  patented;  but  that 
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the  same  was  known  and  used  prior  to  his  supposed  invention 
thereof. 

[s*o]  rpjjg  plaintiff  made  application  in  the  autumn  of  1839, 
and  obtained  his  letters  in  March,  1840. 

The  history  of  the  art  of  pressing  in  this  commonwealth,  so 
far  as  it  is  known  to  witnesses,  was  traced  from  1830  to  the 
trial. 

In  1830  the  machine  in  general  use  had  three  blocks  for  the 
hat,  with  a  lever  and  a  flat  to  each,  and  the  pressing  of  the  rim, 
crown,  and  top  of  the  hat  was  performed  separately,  at  three 
successive  operations  on  the  respective  blocks,  by  removing  the 
hat  from  block  to  block. 

These  blocks  were  attached  to  revolving  shafts,  which  were 
moved  by  hand  or  other  power,  as  circumstances  dictated;  and 
the  levers  to  which  the  pressing  flats  were  attached  were  arranged 
and  the  pressing  done  by  hand. 

In  1832  the  plaintiff  made  an  attempt  to  improve  upon  the 
old  machine.  He  constructed  a  machine  in  which  hut  one  block 
was  used,  and  made  an  angular  flat  to  fit  the  side  and  top  of  the 
hat  at  the  same  time,  thereby  pressing  the  whole  hat  without 
removing  it  from  the  block.  It  did  not  appear  in  evidence, 
however,  that  by  this  arrangement  the  whole  hat  was  pressed  at 
one  operation,  without  a  change  of  flats. 

A  similar  machine  to  the  last,  though  somewhat  improved  in 
its  structure,  was  shown  to  have  been  put  in  operation  in  1834 
by  one  Brown,  of  Dana,  Massachusetts,  used  for  a  time,  and 
abandoned. 

Also,  one  Charles  Rice,  of  Boston,  testified  for  the  defense 
that  in  1835  he  constructed  a  machine  of  the  same  general  char- 
acter, using  one  lever  and  one  flat;  that  in  1836  he  added  the 
second  lever  and  flat,  making  the  two  answer  the  purpose  of 
three  flats ;  and  in  1838  he  added  the  third  lever  and  fourth  flat. 

In  this  machine  the  block  shaft  was  turned  and  the  levers 
operated  by  hand,  but  the  whole  hat  was  pressed  without 
changing  flats. 

IS**]  In  ig37  the  plaintiff  invented  and  put  in  operation  a 
machine  with  one  block,  three  levers,  and  the  same  number  of 
flats,  by  which  the  hat  in  all  its  parts  was  pressed  by  one  operar 
tion.     The  shaft  was  moved  by  water-power,  and  the  levers  to 
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which  the  flats  were  appended  were  fastened  by  a  catch,  so  as 
to  press  uppn  the  hat  while  it  revolved  in  connection  with  the 
shaft,  thus  dispensing  with  the  power  of  the  operator,  and  in  a 
measure  acting  automatically. 

In  the  machine  patented  by  the  plaintiff  four  flats,  two  for 
the  rim  on  opposite  sides,  one  for  the  side  of  the  crown,  and 
one  for  the  top  are  attached  to  a  sliding  frame,  which  by  means 
of  a  lever  is  brought  to  and  removed  from  the  hat  block  at 
pleasure. 

The  hat  is  placed  on  the  block  with  a  table  for  the  rim  on  a 
vertical  rotating  shaft.  After  the  hat  is  placed  the  sliding  frame 
is  brought  forward  by  means  of  the  lever,  bringing  all  the  flats 
to  their  relative  and  proper  position  over  and  against  the  hat. 
Then  another  lever  is  disengaged  from  a  catch,  which  permits  a 
weight  to  act  upon  a  third  lever,  which  in  its  turn  acts  upon  the 
vertical  shaft  surmounted  by  the  hat,  and  brings  the  hat  in  con- 
tact with  the  flats  while  the  shaft  revolves,  and  thus  the  press- 
ing is  performed.  Aft«r  being  thus  put  in  motion  no  further 
attention  from  the  operator  is  required  until  the  hat  is  suffi- 
ciently pressed.  One  man  can  operate  three  or  four  machines  at 
the  same  time,  pressing  from  twelve  to  fifteen  hundred  hats  per 
day,  while  on  the  old  hand  machine  one  man  could  ordinarily 
press  but  five  hundred  a  day. 

.  This  machine,  and  what  the  plaintiff  contended  were  modifi- 
cafions  of  it,  came  into  general  use  soon  after  its  construction, 
and  superseded  all  that  had  gone  before. 

The  defendants  claimed  that  the  modification  used  by  them 
was  an  original  invention  of  one  Paul  Hildreth,  formerly  of 
Petersham,  made  subsequently  to  plaintiff's  invention  and  patent. 

[S48J  -jijjjg  ^^g  denied  by  the  plaintiff,  who  insisted  that  it  was 
taken  from  his  machine,  with  alterations  and  modifications,  for 
the  purpose  of  evading  the  patent ;  but  under  the  ruling  of  the 
court  it  was  immaterial  as  affecting  plaintiff's  right  of  recovery, 
whether  an  original  invention  or  otherwise,  being  subsequent  in 
point  of  time  to  plaintiff's  invention  and  patent. 

The  point  most  strenuously  urged  by  the  defendants  was  that 
their  machine  differed  substantially  from  the  one  patented  by 
plaintiff,  and  on  this  point,  under  the  ruling  of  the  court,  the 
case  turned. 
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The  question  arose  what  plaintiff  had  claimed  and  patented, 
whether  a  machine  as  a  machine,  new  in  its  structure  as  a  whole, 
or  merely  a  new  combination  of  old  parts;  and  if  a  combination 
merely,  whether  a  combination  effected  by  any  mechanism,  or  a 
combination  effected  by  the  means,  and  operating  in  the  particu- 
lar manner  described  in  his  specification  of  claim.  If  the  latter, 
the  question  of  priority  of  invention  was  disposed  of,  for  it  was 
not  pretended  that  any  prior  machine  contained  the  same  com- 
bination, constructed  and  operating  in  the  same  way. 

But  it  was  contended  on  the  part  of  defendants  that  if  this 
construction  were  given  to  the  claim,  they  did  not  infringe,  as 
some  of  the  elements  of  combination  in  their  machine  were  con- 
structed and  operated  substantially  different  from  corresponding 
elements  in  plaintiff's. 

On  the  question  of  identity  of  machines,  the  plaintiff  called  as 
experts  Thomas  Blanchard  and  R.  H.  Eddy  of  Boston,  and  the 
defendants  called  C'harles  M.  Keller  of  New  York  City. 

Rufus  Choate  and  H.  E.  Smith,  for  plaintiff. 

B.  R.  Curtis  and  Cyrus  Oummings,  for  defendants. 

Speague,  J.,  charged  the  jury  that  the  plaintiff  had  claimed 
and  patented  a  combination,  constructed  and  operating  as 
described  in  his  specification,  and  to  that  he  was  limited;  that 
to  constitute  an  infringement,  the  defendants  '**"^  must  have 
used  the  same  combination,  constructed  and  operating  substan- 
tially in  the  same  way;  that  if  they  had  used  only  two  of  the 
three  elements  of  combination,  it  was  not  an  infringement. 
Nor  was  it  an  infringement  if  any  one  or  all  their  elements  of 
combination  were  constructed  and  operated  substantially  different 
from  plaintiff's. 

Yet  a  mere  change  in  form  or  proportion,  or  a  substitution  of 
mechanical  means  or  equivalents,  in  any  one  or  all  the  elements, 
producing  the  same  result,  would  not  constitute  a  substantial 
difference  within  the  meaning  of  the  patent  law.  Nor  would 
it  be  a  defense,  that  they  had  added  to  the  combination,  or  any 
element  thereof,  and  made  improvements,  provided  they  used 
plaintiff's  combination,  constructed  and  operating  substantially 
in  the  same  way. 
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Such  additions  and  improvements,  though  meritorious,  gave 
them  no  right  to  appropriate  what  belonged  to  another  without 
making  compensation.  It  was  for  the  jury  to  say,  in  view  of 
the  evidence,  under  the  instructions  of  the  court,  and  from  an 
inspection  of  the  models  before  them,  whether  the  defendants' 
machine  did  in  fact  contain  the  combination  claimed  and 
patented  by  plaintiff,  constructed  and  operating  substantially  in 
the  same  way. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed 
damages  at  $1,110,  $510  of  which  was  for  use  of  machines,  and 
$600  for  counsel  fees. 


MAEIA  LOWRY  v.  THE  COMMERCIAL  &  FARMERS' 
BANK  OF  BALTIMORE  et  al. 

[U.  S.  Circuit  Court,  District  of  Maryland,  1848.— 3  Am.  L.  J.  111.] 

Bank  Stock — Thanstek  in  Btieaoh  of  Tkust — Eights  of  Tbansfeeee  in  Good 
Faith.  —  A  transferee  of  bank  stock  to  whom  a  new  certificate  is  issued,  taking 
the  same  in  good  faith  and  without  notice,  is  not  affected  in  his  title  because  Iiis 
assignor,  in  making  the  transfer,  was  guilty  of  a  breach  of  trust. 

Bank — Liabilitt  roii  Fbacdclent  Tbansfee  op  Stock  by  Executoe. — Where 
a  bank,  having  notice  that  stock  is  held  by  a  person  as  executor,  permits  him  to 
transfer  it  in  violation  of  his  trust  under  the  will,  the  bank  will  be  liable  for  the 
stock  to  the  person  entitled  under  the  will,  it  being  bound  to  look  to  the 
executor's  title  before  permitting  such  transfer. 

Present,  Taney,  C.  J.,  and  Heath,  J. 
Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

Talbot  Jones,  of  the  city  of  Baltimore,  died  in  the  year  1834, 
having  first  duly  made  his  last  will  and  testament,  and  appointed 
his  sons  Samuel  Jones  and  Andrew  D.  Jones  his  executors,  to 
whom  letters  testamentary  were  granted  in  the  same  year. 

The  testator  died  possessed  of  a  large  amount  of  property  of 
different  kinds,  and  owned  at  the  time  of  his  death  two  hundred 
and  eighty-two  shares  of  stock  in  the  Commercial  and  Farmers' 
Bank  of  Baltimore,  standing  in  his  name  on  the  books  of  the 
bank.     The  dividends  upon  this  stock  is  the  matter  in  dispute. 

The  testator,  by  his  last  will,  bequeathed   in  trust  for  the 
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complainant  during  her  life,  in  the  following  words :  "  I  order 
and  direct  that  my  executors  hereinafter  named,  or  the  survivor 
or  acting  one  of  them,  shall  receive  the  dividends  from  time  to 
time,  declared  and  made  payable  on  my  stock  in  the  Commercial 
and  Farmers'  Bank  of  Baltimore,  in  trust,  that  '*^*^  the  said 
dividends  shall  be  paid  over  or  remitted  by  my  executors,  or 
the  survivor  or  acting  one  of  them,  to  my  sister,  Maria  Lowry, 
now  or  lately  of  Dublin,  in  Ireland,  during  her  natural  life,  and 
after  her  decease  to  her  daughter,  Mary  Lowry,  should  she 
survive  her  mother,  during  the  lifetime  of  the  said  Mary."  And 
in  the  succeeding  clause  of  the  will  this  stock,  together  with 
other  property,  and  also  the  general  residue  of  his  estate,  is 
bequeathed  to  Samuel  Jones  and  Andrew  D.  Jones,  and  the 
survivor  of  them,  and  the  heirs,  executors,  and  administrator  of 
such  survivor,  in  trust,  for  sundry  persons  named  in  the  will, 
in  certain  proportions  therein  mentioned,  "subject  to  the  devise 
of  the  dividends  (on  this  stock)  to  his  sister  and  daughter,  as 
aforesaid." 

In  1839,  upon  a  bill  filed  in  the  chancery  court  of  the  State 
by  some  of  the  parties  interested  in  the  partition  of  the  property 
bequeathed  in  the  last-mentioned  clause  of  the  will,  a  decree  was 
passed  directing  among  other  things  that  Samuel  Jones  and 
Andrew  D.  Jones  should  hold  these  two  hundred  and  eighty-two 
shares  of  stock  in  trust,  to  pay  the  dividends  to  Maria  Lowry 
during  her  life,  and  after  her  death  to  be  divided  as  mentioned 
in  the  decree.  Mary  Lowry,  the  daughter,  died  before  the 
decree  was  made. 

In  this  proceeding  Maria  Lowry,  the  complainant,  was  made 
a  defendant,  and  the  bill  taken  pro  confesso  agaiast  her  upon 
publication  in  the  usual  form.  But  process  was  never  served 
upon  her,  nor  did  she  appear  or  answer,  nor  had  she  any  inter- 
est whatever  in  the  suit.  By  the  decree  Wm.  B.  Norman, 
Josiah  Jones,  and  Emily  J.  Albert  are  entitled  to  this  stock 
upon  the  death  of  Mrs.  Lowry;  and  on  that  account,  it  has 
been  supposed  to  be  advisable  to  make  them  parties  in  the  case 
before  the  court. 

After  the  death  of  Talbot  Jones,  Samuel  Jones  carried  on 
business  oh  his  individual  account,  in  the  name  of  Talbot  Jones 
&  Co. ;  and  the  transactions  in  the  name  of  Talbot  Jones  &  Co., 
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mentioned  in  these  proceedings,  are  the  transactions  of  Samuel 
Jones  on  his  own  individual  account. 

The  stock  in  question  continued  to  stand  on  the  books  of  the 
Commercial  and  Farmers'  Bank,  in  the  name  of  Talbot  Jones, 
until  May  4,  1842,  when  it  was  transferred  to  the  Merchants' 
Bank  by  Samuel  Jones,  the  other  executor  not  joining  in  the 
transfer.  This  transfer,  it  appears,  was  made  as  security  for  a 
loan  obtained  by  Samuel  Jones  from  the  Merchants'  Bank  on 
his  own  private  account,  under  his  mercantile  style  and  name  of 
Talbot  Jones  &  Co. ;  and  the  money  being  afterwards  paid,  the 
stock  was  transferred  by  him  to  the  bank,  under  the  same  name 
and  style,  on  the  17th  of  June  in  the  same  year,  and  on  the  20th 
of  the  same  month  transferred  by  him  as  Talbot  f***'  Jones  & 
Co.,  to  himself  and  Andrew  D.  Jones,  as  executors  of  Talbot 
Jones.  On  the  20th  of  August  following,  Samuel  Jones,  signing 
his  name  as  acting  executor,  again  transferred  this  stock  to  the 
Merchants'  Bank,  which  continued  to  hold  it  as  a  pledge  for 
sundry  loans  of  money  made  from  time  to  time  to  Talbot  Jones 
&  Co.,  until  the  11th  of  December,  1846,  when  it  was  trans- 
ferred to  a  broker,  and  sold  to  pay  a  note  which  fell  due  on  the 
4th  of  that  month,  and  had  been  protested  for  non-payment. 
Talbot  Jones  &  Co.,  that  is  to  say  Samuel  Jones,  stopped  pay- 
ment in  September,  1846,  and  in  January,  1847,  petitioned  for 
the  benefit  of  the  insolvent  laws  of  this  State.  It  is  admitted 
on  all  hands  that  he  is  utterly  insolvent  and  unable  to  pay  any 
part  of  the  dividends  due  to  the  complainant. 

After  the  last  transfer  to  the  Merchants'  Bank  the  dividends 
were  either  paid  to  its  orders  in  favor  of  Talbot  Jones  &  Co.,  or 
were  drawn  by  the  bank  and  paid  over  to  him,  with  the  exception 
of  the  last  dividend,  which  fell  due  before  the  stock  was  sold. 
This  is  yet  in  the  hands  of  the  bank,  except  the  sum  of  $39.48, 
which  has  been  paid  out  of  it  for  taxes  on  the  stock. 

Notwithstanding  the  transfer  of  the  stock  in  1842,  the  amount 
of  the  dividends  were  regularly  paid  over  to  the  complainant  by 
the  executors  until  November,  1845;  but  the  dividend  declared 
at  that  time  has  not  been  paid  to  her,  nor  any  of  those  subse- 
quently declared.  She  had  no  notice  of  the  transfer  of  this 
stock  until  October,  1846,  after  the  last  of  the  loans  above  men- 
tioned had  been  made  by  the  Merchants'  Bank.     And  on  the 
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8d  of  December  following  (the  day  before  the  note  became  due), 
she  gave  the  bank  notice  of  her  claim. 

When  the  stock  was  first  transferred  by  Samuel  Jones  to  the 
Merchants'  Bank,  a  certificate  was  issued  by  the  Commercial 
and  Farmers'  Bank  in  the  following  words :  — 

"No.  707.  Commercial  and  Farmers'  Bank 

OF  Baltimore,  May  4,  1848. 

"  This  is  to  certify  that  the  Merchants'  Bank  of  Baltimore  is 
entitled  to  two  hundred  and  ninety-two  shares  in  the  capital 
stock  of  the  Commercial  and  Farmers'  Bank  of  Baltimore,  on 
each  of  which  thirty  dollars  have  been  paid,  but  which  have 
since  been  reduced  by  Act  of  Assembly  to  twenty  dollars  a 
share;  transferable  at  the  said  bank  only  personally  or  by 
attorney. 

"  292  shares.  Trueman  Cross,  Cashier." 

This  certificate  was  delivered  by  Samuel  Jones  to  the  Mer- 
chants' Bank  when  he  obtained  the  first  loan,  and  was  re-deliv- 
ered to  him  when  the  money  was  paid  and  the  stock  transferred 
to  Talbot  Jones  &  Co.  A  similar  certificate  was  again  issued 
by  the  Commercial  and  Farmers'  Bank  when  the  second  transfer 
was  made  to  the  Merchants'  Bank,  and  was  retained  by  it  until 
the  stock  was  transferred  to  the  broker  to  be  sold,  as  herein- 
before mentioned. 

This  is  a  summary  statement  of  the  facts,  so  far  as  they  are 
[114]  jjjaterial  to  the  decision  of  the  case.  It  is  very  clear  that  the 
money  due  to  the  complainant  has  been  grossly  misapplied,  and 
the,  question  is  whether  she  is  entitled  to  relief  against  the 
banks  or  either  of  them.  Samuel  Jones  is  undoubtedly  liable; 
but  as  he  is  admitted  to  be  insolvent,  she  can  obtain  no  redress 
from  him.  As  concerns  the  Merchants'  Bank,  we  see  no  ground 
upon  which  it  can  be  held  liable  beyond  the  amount  of  dividends 
remaining  in  its  hands.  It  does  not  appear  that  the  bank,  when 
it  accepted  the  pledge  of  this  stock,  or  when  it  made  its  loans, 
had  any  reason  to  suppose  that  the  stock  had  ever  been  held  by 
Talbot  Jones,  or  that  it  was  transferred  to  the  bank  by  Samuel 
Jones  as  one  of  his  executors.  In  order  to  obtain  the  loan  upon 
the  pledge  of  this  stock,  Samuel  Jones  did  nothing  more  than 
produce  the  certificate  of  the  Commercial  and  Farmers'  Bank 
showing  that  two  hundred  and  eighty-two  shares  of  stock  had 
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been  transferred  to  the  Merchants'  Bank.  But  the  certificate 
did  not  show  by  whom  it  had  been  transferred,  nor  to  whom  it 
had  previously  belonged ;  and  according  to  the  usual  course  of 
business,  the  presumption  was  that  it  belonged  to  Samuel  Jones 
himself.  The  Merchants'  Bank  appears  to  have  acted  under 
that  impression,  for  when  the  first  loan  was  j)aid  and  the  lien  of 
the  bank  thereby  released,  it  transferred  the  stock  to  him  indi- 
vidually, by  the  name  of  Talbot  Jones  &  Co.,  and  not  to  the 
executors  of  Talbot  Jones. 

It  is  very  true  that  the  instrument  of  transfer  upon  the  books 
of  the  Commercial  and  Farmers'  Bank  showed  it  to  have  been 
made  by  Samuel  Jones  in  his  character  of  executor;  and  in 
general  a  party  must  be  presumed  to  have  notice  of  everything 
that  appears  upon  the  face  of  the  instrument  under  which  he 
claims  title ;  but  a  transfer  of  stock  cannot  in  this  respect  be 
likened  to  an  ordinary  conveyance  of  real  or  personal  property. 
The  instrument  transferring  the  title  'Is  not  delivered  to  the 
party.  The  law  requires  it  to  be  written  on  the  books  of  the 
bank  in  which  the  stock  is  held.  The  party  to  whom  it  is 
transferred  rarely,  if  ever,  sees  the  entry,  and  relies  altogether 
upon  the  certificate  of  the  proper  officer  of  the  bank  stating  that 
he  is  entitled  to  so  many  shares ;  that  is  to  say,  that  so  many 
shares  have  been  transferred  to  him  by  one  who  had  a  lawful 
right  to  make  the  transfer.  The  case  of  Davis  v.  The  Bank  of 
England,  is  a  strong  one  on  this  head.  The  three  per  cent  con- 
solidated annuities,  created  by  the  English  government,  were 
made  payable  at  the  Bank  of  England,  and  transferable  at  the 
bank  in  the  manner  pointed  out  by  law.  A  large  amount  of 
these  annuities  which  belonged  to  the  plaintiff  in  that  case,  and 
stood  in  his  name,  were  transferred  under  a  forged  power  of 
attorney.  The  property  did  not  pass  by  this  transfer,  yet  the 
court  held  that  subsequent  bona  fide  purchasers  f^'^*^  from  the 
fraudulent  transferee,  whose  name  had  been  registered  in  the 
books  of  the  bank  as  the  owner,  were  entitled  to  recover  from 
the  bank  the  amount  of  dividends  falling  due  on  these  annuities, 
although  the  bank  was  also  liable  to  the  true  owner  of  the  stock 
whose  name  had  been  forged. 

In  the  case  now  before  the  court,  the  executor  had  a  legal 
capacity  to  make  the  transfer,  and  the  legal  title  to  the  stock 
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passed  to  the  Merchants'  Bank;  and  as  it  paid  a  valuable  con- 
sideration, and  had  no  notice,  actual  or  constructive,  of  any 
violation  of  trust  upon  which  the  transfer  could  be  impeached 
in  equity,  it  had  a  right  to  sell  the  stock  for  the  payment  of  the 
note  for  which  it  was  pledged,  and  to  make  to  the  purchasers  a 
valid  title. 

A  different  rule  would  render  the  right  of  every  purchaser  of 
stock  in  a  bank  insecure  or  liable  to  doubt,  and  greatly  impair 
its  value,  and  would,  moreover,  seriously  disturb  the  usages  of 
trade  and  the  established  order  of  business  in  relation  to  this 
subject  in  a  manner  highly  injurious  to  the  community;  for 
purchasers  always  rely  on  the  certificate  of  the  bank  in  which  it 
is  held  as  conclusive  evidence  of  the  ownership.  Most  com- 
monly the  purchase  is  made  through  a  broker,  and  the  buyer 
does  not  know  who  is  the  seller  or  who  makes  the  transfer.  The 
certificate  of  the  bank  tells  him  that  he  is  entitled  to  so  many 
shares,  and  he  pays  his  money  upon  receiving  the  certificate 
without  further  inquiry.  It  would  be  unjust  and  inequitable  to 
charge  the  stock  in  his  hands  with  any  equitable  encumbrance 
or  trust,  however  created,  which  was  not  known  to  him  at  the 
time  he  paid  his  money. 

As  respects  the  Commercial  and  Farmers'  Bank,  the  claim  of 
the  complainant  rests  upon  different  grounds-. 

By  the  charter  of  the  bank  (like,  that  of  every  other  bank 
incorporated  by  a  law  of  this  State),  the  stock  is  transferable  at 
the  bank  only,  and  according  to  such  rules  as  shall  be  established 
by  the  president  and  directors.  It  cannot  therefore  be  trans- 
ferred without  the  supervision  of  the  officer  designated  for  that 
purpose  by  the  bank.  The  corporation  is  thus-  made  the  cus- 
todian of  the  shares  of  stock,  and  clothed  with  power  to  estab- 
lish  rules  sufficient  to  protect  the  rights  of  every  one  interested 
from  unauthorized  transfers.  It  is  a  trust  placed  in  the  hands 
of  the  corporation  for  the  protection  of  individual  interests,' and 
like  every  other  trustee,  it  is  bound  to  execute  the  trust  with 
proper  diligence  and  care,  and  is  responsible  for  any  injury  sus- 
tained by  its  negligence  or  misconduct.  Upon  this  principle  the 
bank  was  held  liable  for  an  improper  transfer  of  its'  stock  in  the 
case  of  the  Farmer^  and  Mechanio^  Bank  and  Others  v.  Way- 
man  and  StookeU,  decided  in  the  court  of  appeals  of  this  State 
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at  the  December  term,  1847,  and  the  t*^"^  case  of  Davis  v.  The 
Bank  of  England,  hereinbefore  referred  to,  where  government 
stocks  were  made  transferable  on  the  books  of  the  bank,  was 
decided  upon  the  same  ground ;  and  as  the  corporation  appoint 
the  officers  before  whom  the  transfers  must  be  made,  it  is  respon- 
sible for  their  acts,  and  must  answer  for  their  negligence  or 
defaults  whenever  the  rights  of  a  third  person  are  concerned. 
(^Hodges  v.  The  Planters'  Bank  of  King  George's  County,  7  Gill 
&  J.  306,  310.) 

Undoubtedly  the  mere  act  of  permitting  the  stock  to  be 
transferred  by  one  of  the  executors  furnishes  no  ground  for 
complaint  against  the  bank,  although  it  turns  out  that  this  exec- 
utor was  by  the  act  of  transfer  converting  the  property  to  his 
own  use ;  for  an  executor  may  sell  or  raise  money  on  the  prop- 
erty of  the  deceased  in  the  regular  execution  of  his  duty,  and  the 
party  dealing  with  him  is  not  bound  to  inquire  into  his  object 
nor  liable  for  his  misapplication  of  the  money.  Such  is  the 
doctrine  in  the  English  courts,  and  would  seem  to  have  been  the 
law  of  this  State  previous  to  the  Act  of  Assembly  of  Decemoer 
session,  1843,  ch.  304,  and  the  transaction  now  before  us  took 
place  before  that  act  went  into  operation.  But  it  is  equally 
clear  that  if  a  party  dealing  with  an  executor  has  at  the  time 
reasonable  ground  for  believing  that  he  intended  to  misapply  the 
money,  or  is  in  the  very  transaction  applying  it  to  his  own  pri- 
vate use,  the  party  so  dealing  is  responsible  to  the  persons 
injured.  The  cases  upon  this  subject  are  numerous,  and  it 
would  be  tedious  to  refer  to  them  particularly.  They  are,  for 
the  most  part,  collected  and  commented  on  in  the  case  of  McLeod 
V.  Brummond,  17  Ves.  152,  and  of  Field  v.  Sohieffelin,  7  Johns. 
Ch.  150. 

It  is  very  true  that  in  the  case  before  us  the  pledge  of  stock 
was  not  made  to  the  Commercial  and  Farmers'  Bank,  nor  did  it 
loan  the  money  to  the  executor;  but  a  party  is  not  made  liable 
because  he  pays  or  advances  money  for  property  of  the  deceased, 
but  because  by  doing  so,  when  he  has  a  reasonable  ground  for 
believing  that  the  executor  means  to  misapply  it,  he  knowingly 
assists  him  in  committing  a  breach  of  his  trust.  In  this  case 
the  rights  of  the  stockholders  and  of  persons  interested  in  its 
stock  were  placed  by  law  under  the  guardianship  and  protection 
Beun.  0.  c— aa. 
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of  the  bank,  so  far  as  concerned  the  transfers  on  their  books. 
The  stock  could  not  be  transferred,  could  not  become  the  legal 
property  of  another  person  without  the  permission  of  the  proper 
officers  of  the  corporation  (see  Union  Bank  v.  Laird,  2  Wheat. 
393) ;  and  if  these  officers,  at  the  time  of  the  transfer,  had  reason 
to  believe  that  the  executor,  by  the  act  of  transfer,  was  convert- 
ing this  stock  to  his  own  use  in  violation  of  his  duty,  then  the 
bank,  by  permitting  the  transfer,  knowingly  enabled  the  ex- 
ecutor to  commit  a  breach  of  his  '**'^  trust,  and  upon  principles 
of  justice  and  equity,  is  as  fully  liable  as  if  it  had  shared  in  the 
profits  of  the  transaction.  The  object  of  the  executor  could  not 
have  been  accomplished  without  the  co-operation  of  the  bank  in 
permitting  the  transfer  to  be  made  on  its  books. 

The  question  then  is,  had  the  bank  at  the  time  of  the  transfer 
aetual  or  constructive  notice  that  the  executor  was  abusing  his 
trust,  and  applying  this  stock  to  his  own  use. 

The  bank  by  its  answer  denies  that  it  knew  anything  of  the 
contents  of  Talbot  Jones'  will,  or  of  the  bequest  to  the  complain- 
ant, and  there  is  no  proof  of  actual  notice.  But  it  did  know 
that  this  stock  was  the  property  of  Talbot  Jones  at  the  time  of 
his  death,  for  it  so  stood  upon  its  own  books,  and  as  the  transfer 
was  made  by  Samuel  Jones  as  his  executor,  the  bank  must  of 
course  have  known  that  Talbot  Jones  left  a  will,  and  although 
it  may  not  have  had  actual  notice  of  the  contents  of  the  will,  yet 
as  it  was  dealing  with  an  executor  in  his  character  as  such,  the 
law'  implies  notice.  This  is  the  doctrine  in  the  English  courts 
of  chancery.  (4  Madd.  190.)  And  the  rule  appears  to  stand 
upon  still  firmer  ground  in  this  State.  For  here  it  is  settled 
that  every  person  has  constructive  notice  of  a  deed,  for  real  or 
personal  property,  where  it  is  duly  registered  according  to  law. 
In  England  the  weight  of  authority  is  perhaps  to  the  contrary; 
now,  in  Maryland,  every  will  of  real  or  personal  property  is 
required  to  be  recorded;  and  if  third  persons  are  bound  at  their 
peril  to  take  notice  of  a  registered  deed  when  there  is  nothing  to 
lead  them  to  inquiry,  the  obligation  must  be  still  stronger  upon 
one  who  is  dealing  with  an  executor  concerning  the  assets  of  the 
deceased.  For  his  character  of  executor,  of  itself,  gives  actual 
notice  that  there  is  a  will  open  to  inspection  upon  the  public 
records. 
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The  bank,  therefore,  was  bound  to  take  notice  of  the  will 
when  this  transfer  was  proposed  to  be  made  by  one  of  the  exec- 
utors. It  was  negligence  in  the  bank  not  to  examine  it ;  and 
if  it  was  ignorant  of  its  contents,  and  of  the  specific  bequest  of 
this  stock,  it  was  its  own  fault.  It  must  be  dealt  with  as  if  it 
had  possessed  actual  knowledge  that  the  stock  in  question  was 
specifically  bequeathed  by  the  testator,  and  was  not  by  the  will 
to  be  transferred,  or  in  any  manner  disposed  of  by  the  executors 
during  the  lifetime  of  the  complainant ;  and  that  it  was  the  duty 
of  the  bank  during  that  time  to  pay  the  dividends  to  them  in 
trust  for  the  complainant;  undoubtedly  this  stock,  although 
thus  specifically  bequeathed,  was  yet  liable  to  be  sold,  if  neces- 
sary, for  the  payment  of  the  debts  of  the  testator.  And  if  the 
bank  did  not  know,  or  had  no  reasonable  ground  for  supposing 
that  the  executor  was  misapplying  the  assets,  it  would  not  be 
responsible,  notwithstanding  its  implied  knowledge  of  the  will. 

[118]  jgj,^.  ^i^en  the  second  transfer  (under  which  the  stock 
was  finally  sold),  was  made  to  the  Merchants'  Bank,  the  circum- 
stances then  within  the  knowledge  of  the  Commercial  and 
Farmers'  Bank,  were  abundantly  sufficient  to  satisfy  any  rea- 
sonable mind  that  Samuel  Jones  was  using  this  stock  for  his 
private  purposes.  For  this  transfer  took  place  on  the  20th  of 
August,  1842.  The  bank  at  that  time  knew  that  Talbot  Jones 
had  been  dead  eight  years,  that  he  died  rich,  and  that  the  time 
had  long  before  elapsed  within  which  the  law  of  Maryland 
requires  an  estate  to  be  settled  up  by  an  executor  or  adminis- 
trator. It  appeared  by  their  own  transfer  books  that  on  the 
4th  of  May  preceding,  the  same  stock  had  been  transferred  by 
Samuel  Jones  to  the  same  bank,  the  other  executor,  although  he 
resided  in  town,  not  being  a  party  to  the  transfer;  that  on  the 
17th  of  June,  in  the  same  year,  it  was  transferred  by  the  Mer- 
chants' Bank  to  Samuel  Jones  in  his  individual  right,  under  the 
name  of  Talbot  Jones  &  Co.,  and  by  him  restored  to  the  estate 
of  the  testator  a  few  days  afterwards,  by  a  transfer  to  himself 
and  the  other  executor.  And  when,  after  these  transactions,  all 
appearing  on  the  books  of  the  bank,  he  came  again  without  his 
co-executor,  to  transfer  it  a  second  time  to  the  Merchants'  Bank, 
could  the  officers  of  the  Commercial  and  Farmers'  Bank  doubt 
the  purposes  for  which  the  second  transfer  was  made?    Familiar 


340       LowEY  V.  Commercial  &  Faemees'  Bank. 

as  they  must  have  been  with  the  usual  course  of  business  in 
banks,  and  the  usage  of  loaning  money  upon  hypothecation  of 
stock,  could  they  have  failed  to  see  that  Samuel  Jones  was  mis- 
applying the  assets  of  the  testator,  and  pledging  this  stock  for 
his  own  individual  benefit?  Indeed  the  bank,  in  its  answer, 
does  not  deny  it,  but  on  the  contrary,  impliedly  admits  it.  For 
the  answer  states  that  if  the  president  had  known  that  the  trans- 
fer was  about  to  be  made  by  Samuel  Jones,  he  -^pould  have  pre- 
vented it.  Now  the  bank  is  equally  chargeable  for  the  neglect 
or  omission  of  duty  by  the  officer  to  whom  it  had  committed  the 
superintendence  of  the  transfers  of  stock,  as  it  is  for  the  neglect 
or  omissions  of  its  president;  and  such  officer  is  also  equally 
chargeable  with  implied  notice  of  the  will  of  Talbot  Jones,  and 
equally  bound  to  refuse  the  transfer  when  he  saw  that  Samuel 
Jones  was  using  this  stock  in  violation  of  his  trust  as  executor. 
And  if  the  circumstances  above  mentioned  were  not  sufficient  to 
satisfy  the  bank  officer  beyond  all  reasonable  doubt,  that  he  was 
so  using  them,  yet  they  were  certainly  sufficient  to  create  strong 
presumptions  against  him,  and  to  make  it  the  duty  of  the  officer 
to  inquire  before  he  allowed  the  transfer  to  be  made;  and  if  he 
neglected  to  make  the  inquiry  when  the  fact  could  have  been  so 
easily  ascertained,  and  either  from  negligence  or  design,  without 
inquiry,  enabled  the  executor  to  convert  the  stock  to  his  own 
use,  the  bank  is  responsible  for  this  negligence. 

[iio]  There  is  another  circumstance,  also,  which  ought  of 
itself  to  have  created  strong  doubts  in  the  mind  of  the  transfer 
officer  of  the  bank.  By  the  Act  of  Assembly  of  Maryland  of 
1798,  c.  101,  sub.  c.  8,  §  3,  it  is  in  the  power  of  the  executor 
to  procure  an  order  of  sale  from  the  orphans'  court,  whenever 
a  sale  shall  be  necessary.  It  is  true  that  in  the  case  of  Allmder 
V.  Riston,  2  Gill  &  J.  86,  the  opinion  of  the  court  would  seem 
to  have  been  that,  notwithstanding  the  act  of  Assembly,  an  as- 
signment by  an  executor  for  his  own  debt  Avould  be  valid  against 
the  creditors  of  the  estate  unless  there  was  collusion  with  the 
executor.  But  the  case  was  not  decided  on  that  point ;  nor  does 
the  opinion  of  the  court  apply  to  an  assignment  of  property 
specifically  bequeathed ;  nor  was  that  point  in  the  case,  or  raised 
in  the  argument.  But,  however  that  question  shall  be  ulti- 
mately decided,  it  may,  we  think,  be  safely  asserted  that  in 
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practice,  under  this  law,  there  has  been  no  instance  in  Maryland 
since  its  passage  in  which  an  executor,  acting  fairly  and  bona 
fide,  has  undertaken  to  sell  or  pledge  personal  property  specific- 
ally bequeathed  without  a  previous  order  from  the  orphans' 
court.  And  the  proposition  of  Samuel  Jones,  one  of  the  two 
executors  (the  other  not  uniting  in  the  transfer),  to  transfer  this 
stock,  so  long  after  the  death  of  a  wealthy  testator,  without  first 
obtaining  an  order  from  the  court  to  justify  him,  must  have 
satisfied  any  man  of  common  experience  in  business  that  he  was 
grossly  abusing  his  trust.  In  South  Carolina,  under  a  law  very 
similar  in  its  provisions,  it  has  been  decided  that  the  sale  of  such 
property  by  an  executor  is  void,  unless  made  by  the  authority 
of  the  court.  (4  Dess.  522.)  And  we  think  there  are  strong 
reasons  to  support  that  decision. 

The  cases  referred  to  in  relation  to  transfers  of  government 
stocks  by  the  Bank  of  England  do  not  apply  to  this  case.  They 
are  collected  in  1  Danl.  Ch.  Practice,  202,  margin ;  and  they  all 
turn  upon  the  meaning  and  policy  of  the  acts  of  Parliament,  by 
which  the  management  of  the  public  stocks  and  annuities  were 
given  to  the  Bank  of  England.  It  is  with  reference  to  the 
duties  imposed  by  these  acts  of  Parliament  that  the  court  say 
that  the  Bank  of  England  is  not  bound  to  take  notice  of  a  trust 
affecting  public  stock  standing  on  its  books,  and  must  look  only 
to  the  legal  estate.  But  this  opinion  cannot  influence  the  de- 
cision of  this  case,  because  the  privileges  and  obligations  of  the 
bank  must  be  determined  by  its  own  charter,  differing  widely  in 
its  terms  and  its  object  from  the  English  acts  of  Parliament. 
Certainly  none  of  the  English  cases  convey  the  idea  that,  upon 
general  principles  of  law,  a  bank  is  not  bound  to  notice  a  trust 
of  its  own  stock,  and  must  look  only  to  the  legal  estate.  For  a 
bank  or  any  other  corporation  is  bound  by  the  same  obligations, 
moral  and  legal  (wliere  '*®"^  the  rights  of  third  parties  are  con- 
cerned), that  apply  to  the  case  of  an  individual,  unless  it  is 
explicitly  exempted  by  law.  And  if  an  individual  who  confed- 
erates with  an  executor,  and  assists  him  in  defrauding  his  cestui 
que  trust,  is  liable  to  the  party  injured,  there  can  be  no  reason 
why  a  bank  which  knowingly  enables  an  executor  to  convert  the 
property  of  the  cestui  que  tnist  to  his  own  private  use  should  not 
be  equally  responsible.     And  the  difficulties  to  which  the  Bank 
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of  England  would  be  subjected,  if  bound  to  take  notice  of  trusts 
in  the  government  stocks,  and  which  are  strongly  stated  by  the 
chancellor,  in  the  case  of  Hartiga  v.  Tlie  Bank  of  England,  3 
Ves.  58,  are  altogether  inapplicable  here.  For,  putting  aside 
the  immense  difference  in  amount  and  character  between  the 
government  stock  of  England  and  the  stock  of  this  bank,  a 
chancery  suit  can  never  be  necessary  in  this  State  for  the  pro- 
tection of  the  bank,  when  stock  bequeathed  in  trust  is  required 
to  be  sold  for  the  payment  of  debts ;  because,  under  the  Act  of 
1798,  an  order  for  the  sale  by  the  orphans'  court,  which  could 
at  any  time  be  obtained  in  a  summary  way,  without  delay  and 
without  expense,  would  protect  the  bank  from  all  responsibility, 
and  occasion  no  delay  or  embarassment  in  the  payment  of  debts 
and  settlement  of  the  estate. 

The  case,  then,  is  this :  The  will  of  the  testator  in  effect  di- 
rected that  this  stock  should  not  be  sold  or  transferred  during 
the  lifetime  of  the  complainant;  and  the  dividends  during  that 
time  should  be  received  by  his  executors  and  paid  over  to  the 
complainant.  One  of  these  executors  proposes  to  transfer  this 
stock  in  order  to  raise  money  on  it  for  his  private  purposes; 
and  the  officers  of  the  bank,  knowing  the  purpose  for  which  it 
was  transferred,  or  with  circumstances  before  them  sufficient  to 
create  a  strong  presumption  that  such  was  the  intention  of  the 
executor,  and  therefore  sufficient  to  put  them  on  inquiry,  permit 
the  transfer,  and  certify  that  the  transferee  is  entitled  to  the 
stock.  Relying  on  this  certificate,  the  Merchants'  Bank  was 
induced  to  loan  its  money  upon  it ;  and  having  no  knowledge 
that  it  ever  belonged  to  Talbot  Jones,  or  had  been  transferred 
by  his  executor,  the  stock  cannot  be  followed  in  its  hands,  or 
the  hands  of  those  to  whom  it  afterwards  sold  it,  and  charged 
with  the  trust  created  by  the  will.  The  executor  is  insolvent, 
and  there  is,  therefore,  no  effectual  remedy  against  him.  Ought 
the  loss  to  be  borne  by  the  complainant,  who  has  committed  no 
fault,  and  been  guilty  of  no  negligence,  or  by  the  Commercial 
and  Farmers'  Bank?  The  established  principles  of  equity  seem 
to  require  that  the  loss  should  be  borne  by  the  party  by  whose . 
negligence  or  misconduct  it  was  occasioned.  The  bank  not  only 
enabled  the  executor  to  perpetrate  the  wrong  by  permitting  the 
transfer,  but  co-operated  in  it  by  certifying  that  f*"*^  the  title 
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of  the  transferee  was  good.  Justice,  therefore,  requires  that  it 
should  bear  the  loss. 

The  only  remaining  question  is  the  nature  of  the  relief  to  be 
administered  by  the  court.  In  order  to  do  substantial  justice  it 
is  evident  that  the  decree  must  be  directly  against  the  bank,  as 
Samuel  Jones  is  admitted  to  be  utterly  insolvent. 

The  complainant's  claim  is  for  dividends  only.  She  has  no 
property  in  the  stock  which  belongs  to  the  defendants,  William 
B.  Norman,  Josiah  Jones,  and  Emily  J.  Alberts,  in  certain  pro- 
portions, who  will  be  entitled  to  the  dividends  after  the  death 
of  the  complainant.  Yet  if  there  were  no  difficulty  on  the 
score  of  jurisdiction,  the  court  would,  according  to  the  practice 
of  the  courts  of  chancery,  proceed  to  dispose  of  the  whole  matter 
in  dispute,  and  decree  as  to  the  stock,  and  the  balance  in  hand 
in  the  Merchants'  Bank,  as  well  as  the  dividends.  But  the 
jurisdiction  of  this  court  is  founded  upon  the  fact  that  the  com- 
plainant is  an  alien.  It  has  no  jurisdiction  in  the  controversies 
between  the  defendants,  as  they  all  reside  in  Maryland. 

Undoubtedly  if  the  case  of  the  complainant  could  not  be  dis- 
posed of  and  relief  administered  to  her  without  deciding  upon 
the  rights  of  all  the  parties  before  the  court,  we  should  neces- 
sarily dispose  of  the  whole  matter,  and  decree  as  to  the  stock  as 
well  as  the  dividends.  But  the  rights  of  the  complainant  may 
be  adjusted  without  interfering  with  the  right  of  the  claimants 
of  the  stock,  or  with  the  balance  arising  from  its  sale,  which  yet 
remains  in  the  hands  of  the  Merchants'  Bank ;  for  it  is  imma- 
terial to  the  complainant  whether  the  stock  is  replaced  or  not. 
All  that  she  has  a  right  to  demand  is  that  the  amount  of  divi- 
dends on  two  hundred  and  eighty-two  shares  of  stock,  which  she 
has  lost  by  the  negligence  or  misconduct  of  the  officers  of  the 
bank,  shall  be  paid  to  her  as  if  the  stock  had  never  been  trans- 
ferred. The  jurisdiction,  therefore,  to  decree  in  the  controversy, 
as  to  the  stock,  cannot  we  think  be  maintained. 

"We  have  said  nothing  of  the  decree  of  the  chancery  court  of 
Maryland  which  has  been  filed  in  the  case.  Neither  of  the 
banks  were  parties  to  the  proceedings  in  that  case ;  nor  do  they 
appear  to  have  had  notice  of  it;  neither  was  the  complainant  a 
necessary  party.  She  had  no  interest  in  the  property  to  be 
divided ;  and  it  was  not  proposed  to  change  or  modify  in  any 
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respect  the  trust  in  her  favor,  and  the  decree  passed  by  the  court 
leaves  her  interests  precisely  where  they  stood  before. 

In  regard  to  the  stock  itself,  the  decree  for  partition  has  in  a 
material  respect  changed  the  character  of  the  trust;  for  the  two 
executors,  instead  of  holding  it  in  undivided  portions  for  the 
cestui  que  trusts,  named  in  the  will,  hold  under  the  decree  as 
trustees  for  those  to  whom  it  has  been  specially  assigned  in 
fissa]  severalty.  And  it  may  be  doubted  whether  this  circum- 
stance does  not  form  an  additional  objection  to  the  jurisdiction 
of  this  court  in  regard  to  the  stock;  and  whether  Samuel  Jones 
and  Andrew  D.  Jones  ought  not  to  be  considered  as  trustees 
appointed  in  that  respect  by  the  court  of  chancery  to  hold  this 
stock  in  trust  for  the  cestui  qwe  trust  named  in  the  decree,  and 
therefore  responsible  for  their  conduct  to  that  court  rather  than 
to  a  court  of  the  United  States.  It  is,  however,  not  necessary 
to  examine  this  question,  because  it  does  not  affect  the  dividends 
bequeathed  to  the  complainant,  and  certainly  can  form  no 
objection  to  the  jurisdiction  in  her  case. 

It  appears  from  the  evidence  that  the  stock  sold  for  more 
than  enough  to  pay  the  note  for  which  it  was  hypothecated; 
and  that  besides  the  surplus  arising  from  this  sale,  one  of  the 
semi-annual  dividends  upon  these  two  hundred  and  eighty-two 
shares  remains  in  the  hands  of  the  Merchants'  Bank,  deducting 
therefrom  the  amount  paid  by  the  bank  for  taxes  on  this  stock. 
The  amount  of  the  dividend  remaining  in  the  hands  of  the 
Merchants'  Bank,  subject  to  the  deduction  aforesaid,  belongs  in 
equity  to  the  complainant,  and  for  that  amount  she  is  entitled 
to  a  decree  against  the  Merchants'  Bank.  For  the  residue  of 
the  dividends  due  to  her  and  remaining  unpaid,  the  Commercial 
and  Farmers'  Bank  must  answer. 

The  case  must  be  referred  to  a  master  to  state  an  account 
according  to  this  opinion  preparatory  to  a  final  decree. 
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F.  O.  J.  SMITH  ET  AL.  V.  J.  W.  CLARK  et  ai.. 

[U.  S.  Circuit  Court,  District  of  MassaohuBetts,  1850.  —3  Am.  L.  J.  156.] 

Patents — iNFSiNaEMENT  of,  What  CoKsrmrrEs. — Where  parts  of  a  patented 
article  have  been  in  general  use  prior  to  the  patent,  such  parts  may  be  used  in 
another  invention,  and  such  use  will  not  be  an  infringement  on  the  patent  of 
the  first  article. 

B.  R.  Curtis  and  F.  0.  J.  Smith,  for  the  plaintiffs. 

C.  L.  Woodbury,  Geo.  Gifford  of  New  York,  and  R.  Choate, 
Usq.,  for  the  defendants. 

WooDBXJEY,  J.,  delivered  the  opinion.  His  honor  proceeded 
first  to  construe  the  patent  of  Mr.  Morse,  which  he  did  in  a  man- 
ner to  sustain  its  validity,  viz. :  that  the  claim  of  the  principle, 
or  the  use  of  the  motive  power  of  electro-magnetism,  must  -be 
understood  as  being  in  combination  with  the  machinery  by  him 
invented.  To  give  it  a  broader  signification,  his  honor  said 
would  be  to  make  void  the  patent  of  Mr.  Morse.  Having 
determined  the  construction  of  the  patent  his  honor  proceeded 
to  consider  and  comment  on  the  evidence  contamed  in  the  record, 
and  after  briefly  considering  the  numerous  European  telegraphs, 
electric  and  galvanic,  which  were  invented  during  the  last  cen- 
tury and  the  present  one  (including  Scemering's,  Ronald's, 
Schilling's,  and  one  at  Madrid  and  others),  his  honor  proceeded 
to  comment  on  the  attempt  of  Coxe,  in  America,  and  after  on 
the  electric  recording  telegraph  invented  by  a  son  of  Massachu- 
setts, at  Long  Island  in  1828,  Mr.  Harrison  Gray  Dyar,  which 
he  characterized  as  of  remarkable  ingenuity,  as  in  the  application 
of  the  idea  of  time  in  regulating  the  space  so  as  to  compose  an 
alphabet,  and  the  first  American  who  had  succeeded  in  this  pur- 
pose of  recording,  although  the  system  he  used  differed  some 
from  both  House  and  Morse.  The  experiments  of  Prof.  Henry, 
at  Albany,  also  anterior  to  Morse's  attempt,  in  which  he  en- 
dowed the  electro-magnet  with  power  equal  to  raising  the  weight 
of  a  ton,  and  obviated  the  great  difficulties  which  had  lain  in 
the  way  of  using  electro-magnetism.  These  all  preceded  the 
passage  on  board  the  ship  Sulky,  in  1832,  when  Mr.  Morse  and 
Dr.  Jackson  conversed  on  the  subject,  and  when  Mr.  Morse 
commenced  his  labors.     After  following  down  the  various  in- 
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ventions  and  labors  of  Sternheil,  Gauss,  Alexander,  Weber, 
Cook,  and  Wheatetone,  on  the  telegraph,  to  the  date  of  Morse's 
application  for  a  patent,  in  1837,  his  honor  remarked  that 
something  was  wanted  in  all  these  to  produce  a  result  perfect 
for  practical  use;  that  among  the  sixty  competitors  who  had 
labored  for  this  end,  Morse  appeared  to  have  got  the  most  prac- 
tical and  perfect  machine.  The  combination  of  the  pen  point 
and  the  machinery  to  move  paper,  with  the  telegraph,  his  honor 
thought  to  be  that  desideratum  and  the  essential  point  in 
Morse's  invention. 

His  honor  said  that  Mr.  Morse  and  his  assignees  would  be 
protected  in  the  method  of  telegraphing  claimed  by  Mr.  Morse. 
The  pen,  a  most  happy  thought;  the  rollers  and  paper,  a  most 
important  thought;  and  the  stenographic  alphabet,  the  crowning 
thought;  and  any  infringement  on  the  things  described,  etc., 
would  be  punished.  While  Morse  is  thus  secured,  the  same 
latitude  is  left  open  for  his  successors  to  invent  as  was  accorded 
to  Mr.  Morse  in  improving  on  his  many  predecessors. 

li-Sf]  Now,  has  this  patent  been  violated  by  the  defendants? 
The  defendants  insist  they  have  used  nothing  which  was  not 
open  and  public  before  the  date  of  Morse's  invention.  While 
shielding  the  public  in  this  right,  we  must  not  allow  any  one  to 
use  the  invention  of  Morse  without  his  assent.  House's  machine 
appears  much  unlike  Morse's,  and  in  its  work  differs  in  using 
two  new  powers.  While  Morse's  is  simple,  that  of  House's  is 
so  complicated  as  to  require  days  of  attention  by  mechanics  to 
understand.  While  Morse's  is  speedy.  House's  gives  lightning 
to  Roman  letters;  his  speed  of  breaking  and  closing  is  much 
greater  than  Morse's,  and  without  this  greater  speed  he  could 
not  accomplish  his  object.  This  is  not  the  same  system  as 
Morse's,  and  is  much  more  than  that  of  Alexander. 

Morse's  machine  traces  the  signs  intended ;  the  type  or  the 
lever  at  one  end  do  so,  and  the  pen  at  the  other  also.  House's 
machine  does  not  do  this.  It  acts  at  both  ends  by  signals,  and 
traces  nothing.  This  new  power  of  axial  magnetism,  the  inven- 
tion of  which  is  claimed  by  Mr.  House,  aids  in  transferring  this 
so  as  to  have  it  printed,  and  the  U  magnet  of  Mr.  Morse  would 
be  utterly  inefficient  for  this  purpose.  House's  is  a  signal  and 
printing  telegraph,  and  Morse's  is  a  writing  telegraph. 
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The  electro-magnetism  between  the  two  points  had  been  used 
long  before  Mr.  Morse,  and  is,  therefore,  no  infringement  of 
his  invention.  House  produces  in  his  machine  new  results,  and 
cannot  be  considered  as  an  equivalent  for  Morse's,  as  he  uses 
neither  the  pen,  the  lever,  nor  the  stenographic  alphabet  to 
translate  the  signs,  as  appears  from  the  testimony  of  Prof. 
Henry,  Dr.  Jackson,  Prof.  Hare,  Col.  Borden,  Hibbard, 
Channing,  etc. 

His  honor  then  commented  on  the  originality  and  novelty  in 
House's  machine  of  the  axial  magnetism  and  the  use  of  the  air 
tubes  and  condensors,  and  expressed  himself  astounded,  in  exam- 
ining this  case,  to  find  that  so  much  which  he  had  supposed  to 
have  been  near  an  original  in  telegraphing,  was  not  of  late  origin 
nor  derived  from  Mr.  Morse's,  as  electro-magnetism,  wires,  etc., 
but  that  the  invention  of  Mr.  Morse  lay  in  a  different  place  from 
what  he  had  formerly  supposed. 

Morse's  leading  novelties,  his  honor  thought,  were:  1.  The 
local  circuits.  2.  Writing  at  a  distance  by  electro-magnetism. 
3.  The  stenographic  alphabet.  Neither  the  electro-magnetism, 
nor  the  Roman  letters,  nor  the  printing  apparatus  were  invented 
by  Morse.  The  local  circuits  and  the  stenographic  alphabet 
were  not  used  by  House,  nor  the  writing,  etc. 

The  opinion  of  the  experts  who  testified  in  the  case  as  to  the 
principles  of  the  two  machines,  stood  thus :  Mr.  Morse,  who 
was  not  regularly  educated  to  mechanics,  and  whose  profession 
was  that  of  a  portrait  painter,  and  beside  him  Mr.  '****'  Foss, 
his  assistant,  who  until  a  few  days  past  had  been  employed  only 
as  a  grocer  and  baker  alone  regarded  this  as  an  infringement. 
On  the  other  hand,  a  numerous  body  of  experts  in  mechanics, 
some  twelve  or  fourteen,  embracing  some  of  the  most  talented 
men  in  the  country  in  their  profession,  unite  in  opinion  that  this 
machine  of  House's  is  no  infringement.  Some  of  these  gentle- 
men say  the  two  machines  are  as  unlike  as  a  goose  quill  and  a 
printing  press. 

His  honor  said  he  thought  the  difference  of  Mr.  Morse  and 
Foss  from  the  rest  of  the  experts  arose  from  their  attaching  a 
wrong  meaning  to  the  word  "principle,"  as  used  in  the  patent 
law,  and  that,  setting  aside  the  battery  and  wires,  etc.,  which 
were  public  long  before  Morse  began  to  invent,  there  could  be 
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no  question  of  infringement.  The  public  had  the  same  right  to 
make  and  re-employ  the  old  modes,  the  same  privilege  to  make 
improvements  as  Morse  had  in  1832.  His  honor  said,  on  con- 
sidering the  whole,  I  do  not  think  the  plaintiff  entitled  t«  an 
injunction.  His  honor  expressed  his  sense  of  the  weight  due  to 
the  decision  of  Judge  Monroe  of  Kentucky,  against  O'Eeilly, 
but  thought  it  did  not  apply  in  this  cause,  and  said  that  his 
examination  of  the  evidence  in  this  cause  had  impelled  him  to 
take  the  views  of  the  subject  he  had  stated,  and  which,  if  wrong, 
he  felt  gratified  it  was  in  the  power  of  another  and  higher 
tribunal  to  reverse. 


BASCOM  ET  AL.   V.   LANE  et  al. 

[U.  S.  Circuit  Court,  District  of  New  York,  1851 i  Am.  L.  J.  193.] 

Chdkoh — Division  of — Distbibution  of  Common  1'kopeett.  —  A  ohurcli  confer- 
ence may  consent  to  the  division  of  the  church  into  two  bodies,  and  such 
separation  being  in  pursuance  of  proper  authority  will  carry  with  it  a  division 
of  the  common  property.  Commissioners  appointed  by  one  of  the  divisions 
have  power  to  file  a  bill  against  the  trustees  of  the  common  property  for  a 
division  of  the  same. 

Hon.  Reoerdy  Johrison,  of  Baltimore,  Mr.  Daniel  Lord,  of 
New  York,  and  Mr.  Johnson,  Jr.,  of  Baltimore,  for  complainants. 

Hon.  Rufus  Choate,  of  Boston,  Messrs.  George  Wood  and  E. 
L.  Fancher,  of  New  York,  for  respondents. 

In  this  case,  the  argument  of  which  occupied  from  the  9th  to 
the  21st  of  May  last,  the  opinion  of  the  court  was  delivered  by 
Nelson,  J. 

The  complainants  state  in  their  bill,  that  before  and  on  the 
8th  day  of  June,  1844,  there  existed  in  the  United  States  of 
America  a  voluntary  association,  known  as  the  Methodist  Epis- 
copal Church,  not  incorporated,  but  composed  of  seven  bishops, 
four  thousand  eight  hundred  and  twenty-eight  preachers  belong- 
ing to  the  traveling  connection ;  and,  in  bishops,  ministers,  and 
membership,  about  one  million  one  hundred  and  nine  thousand 
nine  hundred  and  sixty,  then  being  in  the  United  States  and 
territories  thereof,  united  and  holden  together  in  one  organized 
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body,  by  certain  doctrines  of  faith  and  morals,  and  by  certain 
rules  of  government  and  discipline.  That  the  general  govern- 
ment of  this  church  was  vested  in  one  body,  called  the  general 
conference,  and  in  certain  subordinate  bodies  called  annual  con- 
ferences, and  in  bishops,  traveling  ministers,  and  preachers ;  and 
that  the  constitution,  organization,  form  of  government,  and  rules 
of  discipline,  as  well  as  the  articles  of  religion  and  doctrines  of 
the  church,  were  of  general  notoriety ;  '■'"*^  but,  for  the  more 
particular  information  of  the  court,  reference  is  made  to  a  printed 
volume,  entitled  "  The  Doctrines  and  Discipline  of  the  Methodist 
Episcopal  Church  " ;  and  the  complainants  allege  that  differences 
and  disagreements  have  sprung  up  between  what  was  called  the 
northern  and  southern  members,  in  respect  to  the  administration 
of  the  church  government,  concerning  the  ownership  of  slaves  by 
the  ministry  of  the  church,  of  such  a  character,  and  attended  with 
such  consequences,  as  threatened  fearfully  to  impair  the  useful- 
ness of  the  church,  as  well  as  permanently  to  disturb  its  harmony ; 
and  that  it  became  a  question  of  grave  and  serious  importance 
whether  a  separation  ought  not  to  take  place  by  some  geographi- 
cal boundary,  so  that  the  church  should  thereafter  constitute  two 
separate  and  distinct  Methodist  Episcopal  Churches ;  and  there- 
upon the  complainants  allege  that  at  a  general  conference  of  the 
church,  holden  according  to  usage  and  discipline,  at  New  York, 
on  the  8th  day  of  June,  1844,  the  following  resolutions  were 
duly  adopted  by  a  majority  of  over  three  fourths  of  the  entire 
body.  As  the  principal  question  in  the  case  arises  upon  these 
resolutions,  we  copy  them  entire. 

Resolved,  By  the  delegates  of  the  annual  conferences,  in  general 
conference  assembled :  — 

1.  That  should  the  annual  conference  in  the  slave-holding 
States  find  it  necessary  to  unite  in  a  distinct  ecclesiastical  con- 
nection, the  following  rule  shall  be  observed  with  regard  to  the 
northern  boundary  of  such  connection :  All  the  societies,  stations, 
and  conferences,  adhering  to  the  church  in  the  south  by  a  vote 
of  the  majority  of  the  members  of  said  societies,  stations,  and 
conferences,  shall  remain  under  the  unmolested  pastoral  care 
of  the  southern  church ;  and  the  ministers  of  the  Methodist  Epis- 
copal Church  shall  in  no  wise  attempt  to  organize  churches  or 
societies  within  the  limits  of  the  church  south,  nor  shall  they 
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attempt  to  exercise  any  pastoral  oversight  therein,  it  being 
understood  that  the  ministry  of  the  south  reciprocally  observe 
the  same  rule  in  relation  to  stations,  societies,  and  conferences, 
adhering  by  a  vote  of  a  majority  to  the  Methodist  Episcopal 
Church ;  provided,  also,  that  the  rule  shall  apply  only  to  socie- 
ties, stations,  and  conferences  bordering  on  the  line  of  division, 
and  not  to  interfere  with  charges  which  shall,  in  all  cases,  be  left 
to  the  care  of  that  church  within  whose  territory  they  are 
situated. 

2.  That  ministers,  local  and  traveling,  of  every  grade  and 
oifice,  in  the  Methodist  Episcopal  Church,  may,  as  they  prefer, 
remain  in  the  church,  or,  without  blame,  attach  themselves  to  the 
church  south. 

Resolved,  By  the  delegates  of  all  the  annual  conferences  in 
general  conference  assembled,  that  we  recommend  to  all  the 
f*"*'  annual  conferences,  at  their  first  ajpproaching  sessions,  to 
authorize  a  change  of  the  sixth  restrictive  article,  so  that  the 
first  clause  shall  read  thus :  "  They  shall  not  appropriate  the 
produce  of  the  book  concern,  nor  of  the  charter  fund,  to  any  pur- 
pose other  than  for  the  benefit  of  the  traveling,  supernumerary, 
superannuated,  and  worn-out  preachers,  their  wives,  widows,  and 
children,  and  to  such  other  purposes  as  may  be  determined  upon 
by  a  vote  of  two  thirds  of  the  members  of  the  general  conference." 

3.  That  whenever  the  annual  conference,  by  a  vote  of  three 
fourths  of  all  their  members  voting  on  the  third  resolution,  shall 
have  concurred  in  the  recommendation  to  alter  the  sixth  restrict- 
ive article,  the  agents  at  New  York  and  Cincinnati  shall,  and 
they  are  hereby  authorized  and  directed  to  deliver  over  to  any 
authorized  agent  or  appointee  of  the  church  south,  should  one 
be  organized,  all  notes  and  book  accounts  against  the  ministers, 
church  members,  or  citizens,  within  its  boundaries,  with  authority 
to  collect  the  same  for  the  sole  use  of  the  southern  church ;  and 
that  said  agents  also  convey  to  aforesaid  agent  or  appointee  of 
the  south,  all  the  real  estate,  and  assign  to  him  all  the  property, 
including  presses,  stock,  and  all  right  and  interest  connected 
with  the  printing  establishments  at  Charleston,  Richmond,  and 
Nashville,  which  now  belong  to  the  Methodist  Episcopal 
Church. 

4.  That  when  the  annual  conferences  shall  have  approved  the 
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aforesaid  change  in  the  sixth  restrictive  article,  there  shall  be 
transferred  to  the  above  agent  for  the  southern  church  so  much 
of  the  capital  and  produce  of  the  Methodist  book  concern  as  will, 
with  the  notes,  book  accounts,  presses,  etc.,  mentioned  in  the  last 
resolution,  bear  the  same  proportion  to  the  whole  property  of 
said  concern  that  the  traveling  preachers  in  the  southern  church 
shall  bear  to  all  the  traveling  ministers  of  the  Methodist  Episco- 
pal Church.  The  division  to  be  made  on  the  basis  of  the  num- 
ber of  traveling  preachers  in  the  forthcoming  minutes. 

5.  That  the  above  transfer  shall  be  in  the  form  of  annual 
payments  of  $25,000  per  annum,  and  specifically  in  stock  of  the 
book  concern,  and  in  southern  notes  and  accounts  due  the  estab- 
lishment, and  accruing  after  the  first  transfer  mentioned  above ; 
and  until  the  payments  are  made,  the  southern  church  shall  share 
in  all  the  net  profits  of  the  book  concern,  in  the  proportion  that 
the  amount  due  them,  or  in  arrears,  bears  to  all  the  property  of 
the  concern. 

6.  That  Nathan  Bangs,  Greorge  Peck,  and  James  B.  Finley 
be,  and  they  are  hereby  appointed  commissioners,  to  act  in  con- 
cert with  the  same  number  of  commissioners,  appointed  by  the 
southern  organization  (should  one  be  formed),  to  estimate  '*""^  the 
amounts  which  will  fall  due  to  the  south  by  the  preceding  rule, 
and  to  have  full  power  to  carry  into  effect  the  whole  arrange- 
ment proposed  with  regard  to  the  division  of  property,  should 
the  separation  take  place.  And  if  by  any  means  a  vacancy 
occurs  in  this  board  of  commissioners,  the  book  committee  at 
New  York  shall  fill  said  vacancy. 

7.  That  whenever  agents  of  the  southern  church  are  clothed 
with  legal  authority  or  corporate  power,  to  act  in  the  premises, 
the  agents  at  New  York  are  hereby  authorized  and  directed  to 
act  in  concert  with  said  southern  agents  so  as  to  give  the  provisions 
of  these  resolutions  a  legally  binding  force. 

8.  That  all  the  property  of  the  Methodist  Episcopal  Church, 
in  meeting-houses,  parsonages,  colleges,  schools,  conference  funds, 
cemeteries,  and  of  every  kind,  within  the  limits  of  the  southern 
organization,  shall  be  forever  free  from  any  claim  set  up  on  the 
part  of  the  Methodist  Episcopal  Church,  so  far  as  this  resolution 
can  be  of  force  in  the  premises. 

9.  That  the  church  so  formed  in  the  south  shall  have  a  com- 
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mou  right  to  use  all  the  cxDpyrights  in  possession  of  the  book 
concern  at  New  York  and  Cincinnati,  at  the  time  of  the 
settlement  by  the  commissioners. 

10.  That  the  book  agents  at  New  York  be  directed  to  make 
such  compensation  to  the  conferences  south  for  their  dividend 
from  the  chartered  fund,  as  the  commissioners  above  provided 
for  shall  agree  upon. 

11.  That  the  bishops  be  respectfully  requested  to  lay  that  part 
of  this  report  requiring  the  action  of  the  annual  conferences 
before  them  as  soon  as  possible,  beginning  with  the  New  York 
conference. 

The  complainants  further  allege  that  the  said  general  confer- 
ence had  full  and  competent  power  and  authority  to  adopt  the 
resolutions,  each  and  all  of  them,  and  that  the  same  became  of 
binding  force  and  validity ;  and  that  in  pursuance  of  said  resolu- 
tions, such  proceedings  were  afterwards  had  in  the  several  annual 
conferences  of  the  Methodist  Episcopal  Church  in  the  slave- 
holding  States,  in  general  convention  assembled  by  delegates 
(elected  on  the  basis  of  the  resolutions  of  the  general  conference 
of  1844)  at  Louisville,  Kentucky.  On  the  1st  day  of  May, 
1845,  the  following  resolution  was  adopted  after  mature  and 
deliberate  consideration : — 

Be  it  resolved,  by  the  delegates  of  the  several  annual  confer- 
ences of  the  Methodist  Episcopal  Church  in  the  slave-holding 
States,  in  general  convention  assembled,  that  it  is  right,  expedi- 
ent, and  necessary  to  erect  the  annual  conferences  represented 
in  this  convention  into  a  distinct  ecclesiastical  connection,  sepa- 
rate from  the  jurisdiction  of  the  general  conference  of  the 
Methodist  Episcopal  Church,  as  at  present  constituted;  and, 
t*"''^'  accordingly,  we,  the  delegates  of  said  annual  conference, 
acting  under  the  provisional  plan  of  separation  adopted  by  the 
general  conference  of  1844,  do  solemnly  declare  the  jurisdiction 
hitherto  exercised  over  said  annual  conferences,  by  the  general 
conference  of  the  Methodist  Episcopal  Church,  entirely  dissolved; 
and  that  said  annual  conferences  shall  be,  and  they  are  hereby 
constituted  a  separate  ecclesiastical  connection  under  the  provis- 
ional plan  of  separation  aforesaid,  and  based  upon  the  discipline 
of  the  Methodist  Episcopal  Church,  comprehending  the  doctrines 
and  entire  moral,  ecclesiastical,  and  economical  rules  and  regula- 
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tions  of  said  discipline,  except  only  in  so  far  as  verbal  alterations 
may  be  necessary  to  a  distinct  organization,  and  to  be  known  by 
the  style  and  title  of  the  Methodist  Episcopal  Church  South. 
Yeas,  ninety-four. 

And  that  afterwards,  on  the  2d  day  of  July,  1845,  a  coun- 
cil of  the  bishops  of  the  Methodist  Episcopal  Church  met  at 
New  York  (which  council  was  composed  of  the  northern  bishops), 
and  then  and  there  adopted  unanimously  the  following 
resolutions:  — 

1.  Resolved,  That  the  plan  reported  by  the  select  committee 
of  nine  at  the  last  general  conference,  and  adopted  by  that  body, 
in  regard  to  a  distinct  ecclesiastical  connection,  should  such  a 
course  be  found  necessary  by  the  annual  conference  in  the  slave- 
holding  States,  is  regarded  by  us  of  binding  obligation  in  the 
premises  as  far  as  our  administration  in  concerned. 

2.  Resolved,  That  in  order  to  ascertain  fairly  the  desire  and 
purpose  of  those  societies  bordering  on  the  line  of  division,  in 
regard  to  their  adherence  to  the  church,  north  or  south,  due 
notice  should  be  given  of  the  time,  place,  and  object  of  the  meet- 
ing for  the  above  purpose,  at  which  a  chairman  and  secretary 
should  be  appointed,  and  the  sense  of  all  the  members  present 
be  ascertained,  and  the  same  be  forwarded  to  the  bishop  who 
may  preside  at  the  ensuing  annual  conference ;  or  forward  to  said 
presiding  bishop  a  written  request  to  be  recognized  and  have  a 
preacher  sent  them,  with  the  names  of  the  majority  appended 
thereou. 

And  the  complainants  allege  and  insist,  that  by  and  in  virtue 
of  the  foregoing  proceedings,  the  Methodist  Episcopal  Church  in 
the  United  States,  as  it  had  existed  before  the  year  1844,  became 
and  was  divided  into  two  distinct  Methodist  Episcopal  Churches, 
with  distinct  and  independent  organizations,  powers,  and  author- 
ity, compounded  of  the  several  annual  conferences,  charges,  sta- 
tions, and  societies,  lying  or  being  situated  north  and  south  of 
the  aforesaid  line  of  division. 

And  the  complainants  further  allege,  that,  by  force  of  the 
foregoing  proceedings,  the  Methodist  Episcopal  Church  South 
became  and  was  entitled  to  its  proportion  of  all  the  property, 
'*"*^  real  and  personal,  and  of  all  funds  and  effects  which,  up 
to  the  time  of  the  separation,  had  belonged  to  the  Methodist 
BnuN.  C.  C  — 23. 
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Episcopal  Church;  and  that  the  church  south  was  and  is  so 
entitled,  without  any  change  or  alteration  of  the  sixth  restrictive 
article  above  mentioned.  That  before  and  on  the  said  8th 
day  of  June,  1844,  the  Methodist  Episcopal  Church  owned  and 
possessed  a  large  amount  oi  property  in  various  parts  of  the 
United  States,  real  and  personal,  which  was  in  the  hands  of 
agents  and  trustees ;  and,  among  others,  large  interests  therein 
belonged  to  the  said  church,  in  what  was  denominated  the  book 
concern,  in  the  city  of  New  York,  consisting  of  houses  and  lots, 
machinery,  printing  presses,  book  bindery,  books,  papers,  debts, 
cash,  etc.,  amounting  to  about  the  sum  of  seventy-five  thousand 
dollars,  the  whole  of  which  property  is  now  in  the  possession  of 
the  defendants,  Lane  and  Scott,  as  book  agents. 

And  the  complainants  further  allege,  that  after  the  division  of 
the  Methodist  Episcopal  Church  into  two  distinct  churches,  by 
virtue  of  the  resolutions  of  the  general  conference  of  1844,  and 
the  action  of  the  annual  conference  of  the  south,  as  hereinbefore 
set  forth,  the  agents  of  the  book  concern,  since  the  year  1845, 
have  utterly  refused  to  pay  the  annual  conferences  south,  or  to 
the  complainants  for  and  in  behalf  of  them,  their  said  just  pro- 
portion of  the  profits  and  income  to  the  said  book  concern,  and 
still  continue  to  withhold  the  same.  That  the  said  general  con- 
ference of  the  church  south,  holden  at  Petersburg,  Virginia,  in 
May,  1845,  in  pursuance  of  and  in  compliance  with  tlie  plan  of 
separation  of  1844,  proceeded  to  appoint  the  complainants,  Bas- 
com and  Green,  together  with  S.  A.  Latta,  commissioners,  to 
meet  the  commissioners  appointed  by  the  general  conference  of 
the  Methodist  Episcopal  Church  of  1844,  and  to  settle  and 
receive  from  said  commissioners  the  just  proportion  of  the  prop- 
erty and  effects  due  to  the  church  south,  according  to  the  said 
plan  of  separation ;  and  that  the  said  Bascom,  Green,  and  Latta 
afterward  applied  to  Nathan  Bangs,  George  Peck,  and  James  B. 
Finley,  appointed  by  the  general  conference,  in  1844,  as  the  said 
book  agents,  to  meet  them  for  the  purpose  of  a  settlement  and 
division  of  the  said  property,  and  have  repeatedly  called  on  them 
for  that  purpose ;  but  that  the  defendants  have  wholly  failed 
and  refused  to  act  in  the  premises ;  nor  have  they  been  enabled 
to  induce  the  said  book  agents,  nor  commissioners,  nor  church 
itself,  to  pay  to  the  said  church  south  its  proportionate  share  of 
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the  said  property  and  funds,  as  provided  in  the  said  plan  of 
separation. 

And  the  complainants  allege  that  they  are  members  of  the 
Methodist  Episcopal  Church  South ;  that  Kelly  and  Allen  are 
supernumerary  preachers,  and  Tevis  a  superannuated  preacher ; 
and  that  they  belong  to  the  traveling  connection  of  the  said 
[i»o]  dmrch .  and  as  such  have  a  personal  interest  in  the 
estate,  real  and  personal,  now  holden  by  the  Methodist  Episcopal 
Church,  by  the  defendants,  as  agents  and  trustees  appointed  by 
the  general  conference;  that  there  are  arbout  fifteen  hundred 
preachers  belonging  to  the  traveling  connection  of  the  Methodist 
Episcopal  Church  South,  each  of  whom  has  the  same  personal 
interest  in  the  said  property  as  the  complainants ;  and  that  the 
great  number  of  persons  thus  interested  in  the  recovery  sought 
by  the  said  bill  makes  it  inconvenient,  if  not  impossible,  to  bring 
them  before  the  court  as  complainants ;  that  they  are  citizens  of 
States  other  than  the  State  of  New  York,  and  that  their  interests 
exceed  the  sum  of  two  thousand  dollars ;  that  the  defendants. 
Lane  and  Scott,  have  the  custody  and  control  by  law,  and  by 
virtue  of  their  appointment  as  agents  of  the  book  concern,  of  all 
the  property  and  effects  of  the  said  concern,  as  above  described. 

The  complainants  further  allege,  that  the  entire  membership 
of  the  Methodist  Episcopal  Church  South  is  about  four  hundred 
and  sixty  thousand  five  hundred  and  fifty-three;  and  that  the 
entire  membership  of  the  church  north  is  about  six  hundred 
and  thirty-nine  thousand  and  sixty-six ;  and  that  it  is  therefore 
impossible  to  bring  all  the  parties  in  interest  before  the  court  in 
this  bill,  either  as  complainants  or  defendants. 

The  defendants  admit  the  adoption  of  the  resolutions  of  the 
general  conferences  of  the  8th  of  June,  1844,  by  a  majority  of 
over  three  fourths  of  the  entire  body;  but  allege  that  the  said 
resolutions  were,  in  respect  to  their  operation  and  effect,  provis- 
ional and  contingent,  and  were  intended  to  meet  a  future  emer- 
gency, that  It  was  supposed  might  arise  in  the  church  between 
the  northern  and  southern  members;  and  further,  that  the 
said  resolutions,  called  the  plan  of  separation,  were  not  duly 
or  legally  passed;  and  that  the  general  conference  had  no  power 
or  authority  to  pass  or  adopt  the  same,  except  that  portion 
comprising  the   recommendation  to  the  annual  conferences  to 
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change  the  sixth  restrictive  rule ;  and  that  the  last  named  resolu- 
tions, when  adopted,  were  null  and  void,  and  without  any  bind- 
ing force,  except  as  a  matter  of  recommendation.  The  defendants 
further  insist,  that  even  had  the  so-called  plan  of  separation  been 
constitutional  and  valid,  it  merely  provided  for  a  prospective 
plan,  which  without  the  happening  of  certain  future  conditions, 
or  on  the  failure  of  which  conditions,  or  either  of  them,  could 
not,  by  its  express  terms,  nor  was  it  ever  intended  to  have  any 
force  or  validity,  and  is  null  and  void.  And  that  the  same  was 
never  ratified  by  the  annual  conferences  named  therein;  and  that 
the  southern  annual  conferences  have,  in  all  respects,  as  to  the 
church  south,  acted  on  their  own  responsibility,  without  any 
authority  from  the  general  conference  of  1844. 

The  defendants  admit  that  the  resolutions  set  forth  in  the 
[soo]  complainants'  bill  were  adopted  by  the  convention  of  dele- 
gates from  the  annual  conference  in  the  slave-holding  States, 
assembled  at  Louisville,  Kentucky,  on  the  1st  of  May,  1845 ; 
but  they  deny  that  the  delegates  comprising  said  convention  were 
selected  on  the  basis,  or  according  to  the  authority  of  the  provis- 
ional plan  of  separation  of  1844.  And  they  insist  that  the 
Methodist  Episcopal  Church  South  exists  as  a  separate  ecclesi- 
astical connection,  by  the  actions  and  doings  of  the  individual 
bishops,  ministers,  and  members  attached  to  such  church,  pro- 
ceeding in  the  premises  on  their  own  responsibility ;  and  that 
such  bishops,  ministers,  and  members  have  voluntarily  withdrawn 
themselves  from  the  Methodist  Episcopal  Church,  and  have 
renounced  all  their  rights  and  privileges  in  the  communion  and 
under  her  government. 

The  defendants  further  admit  that  the  council  of  bishops  of 
the  Methodist  Episcopal  Church,  called  the  northern  bishops  in 
complainants'  bill,  met  and  adopted  the  resolutions  therein 
stated.  They  deny  that  this  church,  as  it  existed  before  the  year 
1844,  or  as  it  at  any  time  existed,  was  lawfully  divided  into  two 
distinct  Methodist  Episcopal  Churches,  as  alleged  in  the  said 
bill ;  but  that  the  separation  and  withdrawal  from  the  church  of 
a  portion  of  the  bishops,  ministers,  and  members  was  an 
unauthorized  separation. 

The  defendants  admit  that  before  and  on  the  8th  day  of  June, 
1844,  the  Methodist  Episcopal  Church  owned  and  possessed  large 
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amounts  of  property  ia  various  parts  of  the  United  States,  and 
that  the  property,  consisting  of  the  book  concern,  with  all  houses, 
lots,  machinery,  printing  presses,  etc.,  is  now,  and  always  has 
been,  the  property  of  the  preachers  belonging  to  the  traveling 
connection  of  the  Methodist  Episcopal  Church  and  their  families ; 
but  that,  if  such  preachers  do  not,  during  life,  continue  in  such 
traveling  connection,  and  in  communion,  and  subject  to  the  gov- 
ernment of  the  said  church,  they  forfeit,  for  themselves  and  their 
families,  all  their  ownership  in,  and  all  claim  upon,  said  book 
concern,  and  the  produce  thereof. 

They  admit  that  all  lands,  property,  and  effects  pertaining  to 
the  said  book  concern  are  in  the  possession  of  the  defendants, 
Lane  and  Scott,  as  agents  duly  appointed  by  the  general 
conference. 

They  admit,  also,  that  the  said  book  concern  was  originally 
commenced  by  traveling  members  of  the  Methodist  Episcopal 
Church,  on  their  own  capital,  with  the  design,  in  the  first  place, 
of  circulating  religious  knowledge,  and  by  whom  it  was  surren- 
dered to  the  ownership  of  all  the  traveling  preachers  in  full  con- 
nection, and  made  subject  to  the  control  of  the  traveling  preachers 
in  their  general  conference ;  and  that  it  was  agreed,  from  time  to 
time,  the  profits  arising  from  the  sale  of  the  books  '*"*'  should 
be  applied  to  pious  and  charitable  objects,  but  principally  to  the 
support  of  traveling  ministers  and  their  families,  until,  in  the 
general  conference  of  1796,  it  was  determined  that  the  said 
moneys  should  in  future  be  applied  wholly  to  the  relief  of  trav- 
eling preachers,  including  such  of  them  as  were  deceased ;  and 
that  it  was  resolved  in  that  conference  that  the  produce  of  the 
sale  of  the  books,  after  the  book  debts  were  paid,  and  a  sufficient 
capital  provided  for  carrying  on  the  business,  should  be  regularly 
paid  "for  the  relief  of  distressed  traveling  preachers,  for  the 
families  of  traveling  preachers,  and  for  the  superannuated  and 
worn-out  preachers,  and  the  -widows  and  orphans  of  preachers." 

We  have  thus  stated  what  we  regard  as  the  material  parts  of 
the  bill  and  answer.  A  good  deal  of  documentary  proof  was 
read  on  the  hearing ;  but  upon  the  view  we  have  taken  of  the 
case,  it  will  not  be  necessary  to  refer  particularly  to  it,  except  as 
stated  in  the  course  of  this  opinion,  as  most  if  not  all  of  the 
facts   material   to   be   noticed   are  matters  of  serious  dispute. 
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Indeed,  the  bill  and  answer  present  most  of  the  facts  upon  which 
our  opinion  will  be  founded. 

The  complainants  include  traveling,  supernumerary,  and 
superannuated  preachers  belonging  to  the  traveling  connection  of 
preachers  in  the  Methodist  Episcopal  Church  South,  represent- 
ing in  this  suit  a  numerous  body  in  that  connection,  and  claim 
their  proportionate  share  in  the  profits  of  the  book  concern, 
which  this  description  of  persons  were  confessedly  entitled  to 
before  the  division  of  the  Methodist  Episcopal  Church  into  two 
distinct  organizations  took  place,  under  the  plan  of  separation  of 
1844.  This  book  concern  was  established  at  a  very  early  day, 
by  the  traveling  preachers  in  connection  with  that  church,  and 
the  profits  to  be  derived  thCTefrom,  devoted  by  them  to  the 
relief  of  their  distressed  supernumerary  and  worn-out  brethren, 
their  widows  and  orphans.  The  establishment  was  small  at  first, 
but  at  present  is  one  of  a  very  large  capital,  and  of  extensive 
operations,  producing  great  profits,  to  be  applied  in  behalf  of  the 
objects  of  charity.  It  has,  doubtlesSj  been  conducted  with  great 
judgment  and  prudence  by  the  agents  in  the  immediate  charge 
of  it ;  but  its  growth  and  present  magnitude  are  not  less  owing 
to  the  labor  and  devotion  of  the  body  of  the  traveling  preachers, 
who  have  always  taken  the  principal  charge  of  the  circulation 
and  sale  of  the  books  in  the  Methodist  connection  throughout 
the  United  States,  accounting  to  the  proper  authorities  for  the 
proceeds. 

The  traveling  preachers  of  this  church  were  the  founders  of 
this  charity,  and  have  designated  the  objects  and  purposes  to 
which  it  shall  be  applied;  and  if  it  is,  at  any  time,  Avrongfully 
withheld  by  those  in  the  immediate  charge  of  it,  or  diverted 
[so»]  fi-Qin  tlie  objects  designed  by  the  founders,  it  is  the  duty  of 
the  court  to  interfere  and  enforce  the  execution  of  the  trust 

The  foundation  of  this  charity  is  peculiar  and  novel,  differing 
essentially  from  the  cases  of  this  description  that  have  heretofore 
fallen  under  the  equitable  jurisdiction  of  a  court  of  chancery. 
The  traveling  preachers  are  both  the  founders  and  the  benefici- 
aries. They  are  the  proprietors  of  the  charitable  fund,  and, 
according  to  the  constitution  under  which  the  endowment  was 
made,  also  entitled  to  its  proceeds. 

We  do  not  perceive,  however,  that-these  considerations  can  in 
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any  way  affect  the  nature  or  character  of  the  interest  of  the  com- 
plainants, or  confer  upon  them  a  title  to  the  enjoyment  of  their 
proportion  of  the  proceeds,  superior  to  that  of  beneficiaries  of  a 
pure  charity,  where  a  third  person  has  made  the  endowment  in 
the  ordinary  way  for  charitable  and  pious  uses,  or,  that  it  can  be 
administered  upon  any  other  principles  than  those  governing 
courts  of  equity  in  this  class  of  cases.  For,  according  to  the 
original  constitution  of  this  fund  by  the  founders,  who  had  a 
right  to  prescribe  the  terms  and  conditions  upon  which  the  pro- 
ceeds or  profits  should  be  distributed,  and  the  persons  to  whom 
and  which  when  prescribed  furnishes  the  law  of  the  case  for  the 
court,  these  proceeds  and  profits  have  been  devoted  to  the  relief 
of  distressed,  traveling,  supernumerary,  and  worn-out  preacliets 
in  the  connection  of  the  Methodist  Episopal  Church,  their  widows 
and  orphans;  and  to  entitle  the  complainants,  and  those  they 
represent,  to  the  enjoyment  they  must  bring  themselves  within 
the  description. 

We  must  add,  however,  that  the  connection  of  this  body  with 
the  original  establishment,  and  subsequent  growth  of  this  fund, 
as  a  portion  of  its  founders  give  to  their  claims  a  peculiar  merit^ 
which  cannot  but  impress  upon  the  court  an  anxiety  so  to  admin- 
ister it  as  to  secure  to  them  the  benefit  of  the  fruits  of  so  sacred 
a  trust,  if  reasonably  consistent  with  the  rules  and  principles  of 
equity,  and  intent  of  the  original  founders. 

The  bill  brings  the  complainants  clearly  within  the  description 
of  persons  entitled  to  a  distribution  of  the  proceeds  of  the  fund ; 
and  the  main  question  in  the  case,  therefore,  arises  upon  the 
answer  and  proofs  in  support  of  it.     It  is  insisted, — 

1.  That  the  resolutions  of  the  general  conference  of  1844, 
when  properly  understood,  do  not  impart  an  unqualified  assent 
of  that  body  to  a  division  of  the  Methodist  Episcopal  Church 
into  two  separate  and  distinct  organizations  or  churches;  that 
the  assent  thereby  given  was  conditional  and  contingent,  and  that 
the  conditions  were  not  complied  with,  nor  has  the  contingency 
happened. 

2.  That,  if  otherwise,  the  general  conference  was  not  possessed 
of  competent  power  and  authority  to  assent  to  or  authorize  the 
division.     And, 

f»o3)  3_   That  the  division,  therefore,  that  took  place  was  a 
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nullity;  and  the  separate  organization  a  wrongful  withdrawal 
and  disconnection  from  the  membership,  communion,  and  gov- 
ernment of  the  church,  by  reason  of  which  the  traveling,  super- 
numerary, and  worn-out  preachers  composing  the  separate 
organization,  are  taken  out  of  the  description  of  the  beneficiaries 
of  the  fund. 

There  were  some  other  matters  brought  into  view  in  the  course 
of  the  argument  which  we  may  notice  hereafter ;  but  the  above 
petitions  present  the  main  grounds  upon  which  the  defense  rests. 

1.  As  to  the  resolutions,  or  the  plan  of  separation,  as  they  are 
usually  called. 

The  first  one  declares,  that  should  the  annual  conference  of 
the  slave-holding  States  find  it  necessary  to  unite  in  a  distinct 
ecclesiastical  connection,  the  following  shall  be  observed  with 
regard  to  the  northern  boundary  of  such  connection :  All  the 
societies,  stations,  and  conferences  adhering  to  the  church  in  the 
south  by  a  vote  of  the  majority  of  the  members  shall  remain 
under  the  unmolested  pastoral  care  of  the  southern  church;  and 
then  follows  a  mutual  stipulation  that  each  church  shall  abstain 
from  organizing  churches  or  societies  within  the  boundaries  of 
the  other;  and  also  from  exercising  any  pastoral  oversight 
therein. 

The  second,  that  ministers,  local  and  traveling,  of  every  grade 
and  office,  in  the  Methodist  Episcopal  Church,  may,  as  they  pre- 
fer, remain  in  that  church,  or  without  blame  attach  themselves 
to  the  church  south. 

The  fifth  resolution  declares  that  all  the  property  of  the 
Methodist  Episcopal  Church,  in  meeting-houses,  colleges,  schools, 
conference  funds,  cemeteries,  and  every  kind,  within  the  limits 
of  the  southern  organization,  shall  be  free  from  any  claim  set  up 
on  the  part  of  the  Methodist  Episcopal  Church,  as  far  as  this 
resolution  can  be  of  force  in  the  premises. 

The  third  is  a  recommendation  to  the  annual  conferences  at 
their  approaching  sessions,  to  authorize  a  change  of  the  restrict- 
ive article  of  the  fundamental  law  of  the  church,  which  we  shall 
have  occasion  to  examine  with  some  particularity  in  another 
branch  of  this  case,  and  which  prohibited  the  general  conference 
from  appropriating  the  produce  of  the  book  concern  to  any  other 
purpose  than  for  the  benefit  of  the  traveling,  supernumerary,  and 
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worn-out   preachers,  their  widows   and  orphans,  without   the 
concurrence  of  the  annual  conferences. 

The  change  recommended  was  to  add  to  the  clause  of  limita- 
tion, "and  to  such  other  purposes  as  may  be  determined  upon 
by  a  vote  of  two  thirds  of  the  members  of  the  general  conference." 

The  object  of  recommending  this  change  was  to  enable  the 
[S04J  geueral  conference  to  proceed  at  once,  and  make  an  equit- 
able division  of  the  property  and  effects  belonging  to  the 
Methodist  Episcopal  Church,  as  then  organized  between  the  two 
separate  organizations.  For  this  purpose,  the  next  resolution 
provided  that  as  soon  as  the  annual  conferences  shall  have  con- 
curred in  the  recommendation,  the  agents  at  New  York  and 
Cincinnati  were  directed  to  deliver  over  to  the  agent  of  the 
church  south  all  notes,  etc.,  against  the  ministers,  members,  or 
citizens  within  its  boundaries,  for  the  sole  use  of  said  church ; 
and  also  to  convey  to  such  agent  all  the  real  estate  and  other 
property  connected  with  the  printing  establishments  at  Charles- 
ton, Richmond,  and  Nashville,  which  then  belonged  to  the 
church ;  and  in  the  one  following,  that  there  should  be  transferred 
to  the  said  agent  so  much  of  the  capital  and  produce  of  the 
Methodist  book  concern  as  would,  with  the  property  and  effects 
before  mentioned,  bear  the  same  proportion  to  the  whole  prop- 
erty of  the  said  concern  that  the  traveling  preacliers  in  the 
southern  church  bore  to  all  the  traveling  preachers  of  the 
Methodist  Episcopal  Church. 

The  terms  and  mode  of  payment  were  then  prescribed,  and 
commissioners  appointed  to  meet  commissioners  to  be  appointed 
by  the  southern  organization  to  estimate  and  fix  the  amount  that 
might  fall  due  them  according  to  the  preceding  arrangement. 
And  in  winding  up,  the  bishops  are  requested  to  lay  that  part 
of  the  report  (resolutions)  requiring  the  action  of  the  annual 
conferences  before  them  as  soon  as  possible. 

Now  it  will  be  seen  from  this  analysis  of  the  plan  of  separa- 
tion, that  the  only  condition  or  contingency  upon  which  an 
absolute  division  of  the  church  organization  was  made  to  depend 
was  the  action  of  the  several  annual  conferences  in  the  slave- 
holding  States.  If  these  should  find  it  necessary  to  unite  in 
favor  of  a  distinct  organization,  by  the  very  terms  of  the  plan, 
the  separation  was  to   take  place  according   to  the  boundary 
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designated.  It  was  left  to  them  to  judge  of  the  necessity;  and 
their  judgment  is  made  final  in  the  matter.  And  when  the 
decision  is  made,  and  the  church  is  divided  into  two  separate 
bodies,  it  is  declared  ministers  of  every  grade  and  office  in  the 
Methodist  Episcopal  Church  may,  as  they  prefer,  remain  in  that 
church,  or,  without  blame,  attach  themselve?  to  the  church 
south. 

The  whole  plan  of  separation  confirms  this  view.  As  soon  as 
the  separation  takes  place  in  accordance  with  the  first  resolution, 
all  the  property,  in  meeting-houses,  parsonages,  colleges,  schools, 
conference  funds,  and  cemeteries,  within  the  limits  of  the  southern 
organization,  is  declared  to  be  free  from  any  claim  on  the  part 
of  the  northern  church.  The  general  and  common  property, 
such  as  notes  and  other  obligations,  together  with  the  prop- 
erty and  effects  belonging  to  the  printing  establishments  at 
raos]  Charleston,  Richmond,  and  Nashville,  and  the  Jcapital  and 
produce  of  the  book  concern  at  New  York,  was  referred  for 
future  adjustment.  This  was  necessary,  on  account  of  the  re- 
strictive article  upon  the  power  of  the  general  conference,  in 
respect  to  the  produce  of  the  book  concern  and  charter  fund. 
Some  delay  was  necessary  to  procure  that  authority  from  the 
annual  conferences.  But  one  mode  of  the  adjustment  was  settled, 
depending  only  upon  the  action  of  the  conferences  in  respect  to 
the  authority.  The  notes  and  book  debts  against  persons  within 
the  southern  church,  together  with  the  several  printing  estab- 
lishments situated  within  its  limits,  were  to  be  transferred  to 
that  church ;  and  also  so  much  of  the  capital  and  produce  of  the 
book  concern,  which,  together  with  the  aforesaid  property,  would 
bear  the  same  proportion  to  the  whole  interest  in  that  concern 
as  the  traveling  preachers  in  the  southern  church  bear  to  all  the 
traveling  preacliers  of  the  Methodist  Episcopal  Church.  This 
perfected  the  adjustment  of  the  common  property  between  the 
two  organizations. 

It  will  be  seen  looking  back  to  the  plan  of  separation,  that 
the  only  contingencies  or  conditions  subsequent  to  be  found  in 
it  are  two.  First,  the  separate  organkation  was  to  depend  upon 
the  action  of  the  annual  conferences  in  the  slave-holding  States; 
and,  second)  the  division  of  this  latter  portion  of  the  common 
property  of  the  church,  upon  the  action  of  all  the  annual  confer- 
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ences  in  respect  to  the  change  of  the  restrictive  article.  When 
the  annual  conferences  in  the  slave-holding  States  acted  and 
organized  a  southern  church,  as  they  did,  the  division  of  the 
Methodist  Episcopal  Church  into  two  organizations  became  com- 
plete. And  so  would  the  adjustment  of  the  common  property 
between  them,  if  the  assent  of  all  the  annual  conferences  had 
been  given  to  the  change  of  the  restrictive  article.  The  failure 
to  give  that  has  left  this  part  of  the  plan  open,  the  only  conse- 
quence of  which  is  to  deprive  the  southern  division  of  its  share 
of  the  property  dependent  upon  this  assent,  and  leave  it  to  get 
along  as  it  best  may,  unless  a  right  to  recover  its  portion 
legally  results  from  the  authorized  division  into  two  separate 
organizations. 

The  argument  against  this  view  is,  that  the  separation  was  to 
take  place,  not  only  in  the  event  of  the  concurrence  of  the  south- 
ern conferences,  but  also  upon  the  assent  of  all  the  annual  con- 
ferences to  change  the  restrictive  article.  And  the  preamble 
to  the  plan  of  separation  was  referred  to  as  countenancing  this 
construction.  We  think  otherwise.  On  the  contrary,  in  our 
judgment,  it  confirms  the  view  above  taken. 

That  preamble  recites  that  a  declaration  had  been  presented  to 
the  general  conference  with  the  signatures  of  fifty-one  delegates 
of  that  body  from  thirteen  annual  conferences  in  the  '***'  slave- 
holding  States  representing  that  for  various  reasons  enumerated, 
the  objects  and  purposes  of  the  Christian  ministers  and  church 
organization  cannot  be  successfully  accomplished  by  them,  under 
the  jurisdiction  of  the  general  conference,  as  then  constituted; 
and  that  in  the  event  of  a  separation,  a  contingency  to  which 
the  declaration  asks  attention,  as  not  improbable,  we  esteem 
it  the  duty  of  the  general  conference  to  meet  the  emergency 
with  Christian  kindness  and  the  strictest  equity.  Then  follows 
the  plan  of  separation,  and  it  leaves  the  strongest  impress 
throughout  of  the  conviction  and  spirit  so  feelingly  and  impres- 
sively announced  in  the  preamble. 

The  question  of  separation  is  left  to  the  judgment  of  their 
southern  brethren  in  the  church,  where  delegates  had  declared 
the  necessity,  and  provision  is  made  for  the  adjustment  and 
division  of  the  common  property  which,  so  far  as  we  know,  are 
founded  upon  principles  of  "the  strictest  equity,"  between  the 
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parties,  and  then  the  constitutional  powers  of  the  conference  are 
exhausted  in  the  endeavor  to  carry  out  this  division. 

It  is  apparent,  from  the  plan  of  separation,  as  well  as  from  the 
whole  course  of  the  proceedings,  that  if  this  hody  had  possessed 
the  power,  or  had  believed  that  they  possessed  it,  to  make  an 
effectual  division  of  the  property,  it  would  have  been  made  at  the 
time,  dependent  only  upon  the  determination  of  the  southern 
conference  for  a  separate  organization.  They  advanced  as  far 
as  was  supposed  to  be  in  their  power,  and  took  immediate  steps 
to  obtain  the  necessary  authority  to  perfect  it. 

The  division  of  the  property  was  not  an  element  that  entered 
into  the  consideration  of  the  southern  delegates  to  declare  for  a 
separate  organization.  They  related  to  a  different  subject,  and 
one  of  much  more  transcendant  interest  to  the  churches,  north 
and  south,  and  which  during  the  present  session  had  threatened 
to  rend  the  vast  and  heretofore  compact  body  of  Christians  in 
pieces.  The  agitation  growing  out  of  it  had  reached  the  highest 
authorities  of  the  church,  and  had  brought  in  conflict  its  chief 
functionaries  and  ablest  members,  and  in  respect  to  which 
opinions  were  entertained  and  expressed,  deep  and  irreconcilable. 

In  the  judgment  of  a  large  portion  of  the  body,  separation  was 
the  only  alternative  to  peace,  the  future  Christian  fellowship  and 
usefulness  of  the  church.  The  division  of  the  property  was  but 
a  consequence  of  separation,  subordinate,  and  of  comparative 
insignificance. 

Instead  of  the  division  of  the  church  depending  upon  the 
division  of  the  common  property,  the  very  reverse  is  the  result 
of  the  true  construction  of  the  plan  of  separation. 

2.  As  to  the  power  of  the  general  conference  to  authorize  a 
separation  of  the  church  organization. 

[«©7]  The  Methodist  Episcopal  Church  of  the  United  States 
was  established  in  its  government,  doctrine,  and  discipline,  by  a 
general  conference  of  the  traveling  preachers  in  the  communion 
in  1784.  Down  to  that  time  the  Methodist  Societies  in  America 
had  been  governed  by  John  Wesley,  the  founder  of  this  denom- 
ination of  Christians,  through  the  agency  of  his  assistants. 
During  this  year  the  entire  government  was  taken  into  the  hands 
of  the  traveling  preachers  with  his  approbation  and  assent. 
They   organized    it,   established   its    doctrines  and  discipline, 


Bascom  v.  Lane.  365 


appointed  the  several  authorities,  superintendents  or  bishops, 
ministers  and  preachers,  to  administer  its  polity,  and  promulgate 
its  doctrines  and  teaching  throughout  the  land.  From  that  time 
to  this,  the  source  and  fountain  of  all  its  temporal  power  are 
the  traveling  preachers  in  this  connection  in  general  conference 
assembled.  The  lay  members  of  the  church  have  no  part  or  con- 
nection with  its  governmental  organization,  and  never  had.  The 
traveling  preachers  comprise  the  embodiment  of  its  power, 
ecclesiastical  and  temporal,  and,  when  assembled  in  general  con- 
ference, according  to  the  usages  and  discipline  of  the  church, 
represent  themselves,  and  have  no  constituents;  and  thus  the 
organization  continued  until  the  year  1808,  when  a  modification 
took  place. 

At  the  general  conference  of  that  year,  composed  of  all  the 
traveling  preachers,  it  was  resolved  to  have  thereafter  a  delegated 
conference,  to  be  composed  of  one  of  every  five  members  of 
each  annual  conference.  These  annual  conferences  are  composed 
exclusively  of  traveling  preachers.  The  ratio  of  representation 
has  been  altered  from  time  to  time,  so  that  in  1844  the  annual 
conferences  were  represented  by  one  delegate  for  every  twenty -one 
members. 

The  reason  for  the  change  to  a  delegated  body,  instead  of  the 
assemblage  of  the  entire  body  of  traveling  preachers,  was  the 
great  enlargement  of  the  boundaries  of  the  church,  which  had 
expanded  with  the  settlement  of  the  country,  the  consequent 
multiplication  of  the  traveling  preachers,  the  distance  and 
expense  of  travel,  and  the  deprivation  of  the  field  of  their  labors 
for  too  long  a  period  of  the  Christian  ordinances,  and  religious 
instruction. 

The  general  conference  of  1808,  Avhich  determined  in  favor  of 
a  delegated  body  for  the  future,  imposed  upon  the  powers  of  this 
body  certain  limitations,  which,  in  the  language  of  the  proceed- 
ings of  the  church,  are  called  restrictive  articles,  six  in  number. 
It  is  declared  that  the  general  conference  shall  have  full  powers 
to  make  rules  and  regulations  for  the  church,  under  the  following 
limitations  and  restrictions : — 

1.  They  shall  not  alter  or  change  the  articles  of  religion,  nor 
establish  any  new  standards  of  doctrine. 

[ao8]  2.   They  shall  not  allow  of  more  than  one  representative 
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for  every  fourteen  members  of  the  annual  conference,  nor  less 
than  one  for  every  thirty. 

3.  They  shall  not  alter  the  government  so  as  to  do  away  with 
Episcopacies,  or  destroy  the  plan  of  itinerant  superintendencies. 

4.  They  shall  not  change  the  general  rules  of  the  united 
societies. 

5.  They  shall  not  deprive  the  ministers  or  preachers  of  trial 
by  committee,  and  of  appeal,  nor  the  members,  of  trial  before  the 
society  or  lay  committee  and  appeal. 

6.  They  shall  not  appropriate  the  produce  of  the  book  con- 
cern, nor  the  charter  fund,  to  any  purpose  other  than  for  the 
benefit  of  the  traveling,  supernumerary,  superannuated,  and 
worn-out  preachers,  their  wives,  widows,  and  children ;  provided, 
that  upon  the  concurrent  recommendation  of  three  fourths  of 
all  the  members  of  the  annual  conferences  present  and  voting,  a 
majority  of  two  thirds  of  the  general  conferences  succeeding, 
shall  suffice  to  alter  any  of  the  above  restrictions,  except  the  first 
article. 

These  comprise  all  the  limitations  upon  that  body  assembled 
by  delegates. 

That  the  general  conference  composed  of  all  the  traveling 
preachers,  and  who  established  the  government,  doctrines,  and 
discipline  of  the  church,  possessed  the  power  to  reconstruct  and 
reorganize  the  government,  ecclesiastical  and  temporal,  into 
two  or  more  separate  and  distinct  organizations,  is  a  question 
about  which  we  think  no  serious  doubt  can  well  be  enter- 
tained. 

These  traveling  preachers  represented  the  sovereign  power  of 
the  government,  and  were  responsible  to  no  earthly  tribunal  for 
the  mode  and  manner  of  its  exercise.  They  were  entirely  free  to 
exercise  their  own  sense  and  judgment  as  to  what  was  the  best 
polity  and  organization  of  the  church,  to  accomplish  this  great 
object  and  design  of  the  master  in  whose  service  they  were 
engaged,  and  which  were,  in  the  language  of  their  own  disdpline, 
"  to  reform  the  continent,  and  to  spread  scriptural  holiness  over 
these  lands."  As  they  might  have  constructed  any  number  of 
separate  and  distinct  organizations  in  their  first  fraternal  associa- 
tion and  effort  in  the  fulfillment  of  their  mission,  according,  as 
it  might  seem  to  them  best,  so  was  it  equally  in  their  power  at 


Bascom  v.  Lane.  367 


any  subsequent  period  of  their  labors.  The  power  remained 
unchanged. 

The  only  argument  urged  against  this  view  is  the  unity  of  the 
first  organization  of  the  church  in  1784,  which,  as  supposed, 
evinced  a  design  that  it  should  be  co-extensive  with  the  territo- 
rial limits  of  the  United  States,  neither  more  nor  less ;  and  to 
[308]  remain  and  continue  a  united  church  within  these  limits  in 
the  exercise  of  its  jurisdiction,  spiritual  and  temporal;  and 
further,  that,  if  a  power  exists  in  any  general  conference  to  break 
up  this  organization  and  polity  of  the  church,  as  originally 
designed  and  established,  it  belongs  to  an  extraordinary  general 
conference  assembled  especially  for  the  purpose,  and  not  to  one 
assembled  in  the  ordinary  way,  for  the  discharge  of  its  mere 
administrative  duties,  as  the  chief  legislative  body  of  the  church ; 
and  the  history,  ecclesiastical  judicatories,  practice,  and  usages  of 
the  church  from  its  origin  were  ably  and  extensively  received 
and  examined,  on  the  argument,  for  the  purpose  of  sustaining 
these  several  positions. 

But  the  obvious  answer  to  them  is  that  the  argument  over- 
looks the  soutce  and  fountain  of  the  power  belonging  to  the 
general  conference.  We  must  look  to  these,  and  not  to  the  mere 
exercise  of  power  in  the  administration  of  the  sacrament,  when 
seeking  to  measure  its  depth  and  extent.  Where  is  the  limit? 
And  who  has  prescribed  it  ? 

The  traveling  preachers  assembled  in  general  conference 
embody,  in  themselves,  the  sovereign  power ;  and  we  have  no- 
where seen  their  consent  to  any  limitation  or  restoiotion  till  all 
come  down,  in  the  history  of  their  administration,  to  the  confer- 
ence of  1808. 

We  must  have  some  evidence  that  they  have  parted  with  a 
portion  of  their  sovereign  power  that  confessedly  belonged  to 
them  at  the  first  organization  since  that  period ;  and  that  they 
assembled  in  the  subsequent  conferences,  subject  to  the  disability, 
before  their  power  can  be  distinguished  from  those  originally 
possessed.  We  have  not  been  referred  to  any  such  evidence,  nor 
have  our  own  researches  discovered  any,  nor  do  we  believe  there 
are  any  recorded  acts  or  declarations  of  this  body  to  the  effect 
claimed.  As  jurisdiction  and  authority,  spiritual  and  tempo- 
ral, in  each  general  conference,  from  1784  to  1808  inclusive, 
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were  the  same,  unlimited  and  unrestrained,  possessing  all  the 
power,  which  since  the  latter  period  has  belonged  to  the  general 
and  annual  conferences  combined  under  the  new  organization,  it 
necessarily  follows  that  all  the  power  and  authority  possessed 
by  the  annual  conferences  have  been  conferred  upon  them  from 
time  to  time  by  the  general  conference. 

The  arguments  that  this  body,  previous  to  1808,  did  not  pos- 
sess the  competency  to  reorganize  and  reconstruct  the  government 
and  the  church,  as  they  might  think  best  for  the  great  objects  of 
its  mission,  goes  the  length  of  denying  that  power  to  the  concur- 
rent action  of  both  the  general  and  annual  conferences  since  that 
period.  And  that  there  is  something  in  this  association  and  sys- 
tem of  policy,  differing  so  radically  from  all  f®^'*^  others  of  which 
we  have  any  knowledge,  that  even  the  constituent  and  represent- 
ative, although  comprising  every  element  of  power  appertaining 
to  the  government,  can  neither  change  or  modify  it.  As  the 
argument  comes  down  to  this,  we  cannot  think  it  necessary  to 
pursue  this  branch  of  the  case  any  longer. 

As  it  respects  the  powers  of  the  general  conference  since  the 
modifications  of  1808,  it  is  the  same  as  previously  existed,  sub- 
ject to  the  six  restrictive  articles ;  and  neither  of  them  has  any 
connection  with  or  bearing  upon  the  question  we  have  been  con- 
sidering. They  relate  to  the  doctrine  of  one  church,  its  repre- 
sentative in  the  general  conference,  the  Episcopacy,  discussion  of 
preachers  and  members,  the  book  concern  and  charter  fund. 

These  concern  the  exercise  of  the  administrative  powers  of  the 
conference,  and  are  intended  as  limitations  upon  them,  no  less 
concurred  in  by  the  annual  conferences. 

The  powers  conferred  upon  the  general  conference  are  broad 
and  unlimited,  subject  only  to  those  checks  in  regulating  the 
doctrine,  and  perhaps  discipline,  of  the  church.  In  all  other 
respects,  and  in  everything  else  that  concerns  it,  this  body  shall 
represent  the  sovereign  power  the  same  as  before. 

The  practice  of  the  general  conference  since  the  change  in 
1828  confirms  this  view.  The  connection  of  the  annual  Upper 
Canada  conference  with  the  Methodist  Episcopal  Church  was 
dissolved  in  1828,  and  that  body  authorized  to  erect  itself  into  an 
independent  ecclesiastical  establishment. 

The  force  of  this  precedent  has  been  attempted  to  be  weakened 
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upon  the  allegation,  that  this  connection  differed  from  that  of 
the  annual  conferences  within  the  United  States;  and  that  it 
rested  upon  a  sort  of  compact  between  that  conference  and  this 
church,  and  therefore  held  a  different  relation  to  it.  But  on  look- 
ing into  the  history  and  discipline  of  the  church,  this  will  be  found 
to  be  a  misapprehension  of  that  resolution ;  and  that  the  Canada 
conference  was  brought  within  its  folds  in  the  same  way  as  those 
lying  upon  the  frontier  settlements  within  the  United  States 

It  will  be  found  that  as  early  as  1804,  the  Upper  Canada  dis- 
tricts were  included  in  the  New  York  annual  conference,  and 
continued  as  a  part  of  it,  the  same  as  other  districts,  till  1812, 
when  these  districts,  and  also  the  Lower  Canada  districts,  were 
included  within  the  Genesee  conference.  In  1816,  the  Lower 
Canada  districts  were  embraced  within  the  New  York  and  New 
England  conferences.  In  1820,  both  Upper  and  Lower  Canada 
were  again  included  in  the  Grenesee  conference ;  and  in  the  same 
year,  the  bishops  were  authorized,  with  the  concurrence  of  this 
conference,  to  establish  an  annual  conference  in  Canada ;  and  in 
1824,  the  Canada  conference  included  the  whole  of  the  t***'  Upper 
Province,  and  thus  it  stood  in  1828,  when  erected  into  an 
independent  establishment. 

"We  have  seen  nothing  in  the  history,  discipline,  or  practice  of 
the  church  restricting  its  organization  or  Christian  labors  to  the 
territorial  limits  of  the  United  States ;  but  much  to  show  that 
both  have  been  steadily  devoted  to  the  accomplishment  of  the 
high  and  holy  mission  avowed  in  founding  the  church,  namely, 
"to  reform  the  continent,  and  to  spread  scriptural  holiness  over 
these  lands." 

As  early  1840,  the  republic  of  Texas  was  incorporated  into  its 
bosom,  and  an  annual  conference  established.  And  we  doubt 
not  but  that,  as  the  principles  of  civil  liberty  and  religious  toler- 
ation work  their  way  in  the  advancement  of  cizilization  over 
regions  hitherto  impenetrable  to  the  missionary,  unless  of  a  par- 
ticular faith,  this  great  work  of  organization  and  Christian  labor 
will  be  carried  on  regardless  of  territorial  boundaries  or  forms 
of  secular  government. 

In  referring  to  the  practice  of  the  church,  we  must  not  over- 
look the  action  of  the  general  conference  of  1844,  in  the  instance 
now  before  us.    The  vote  upon  the  first  resolution  stood  one  hun- 
Betoj.  C.  C  — 24. 
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dred  and  forty-seven  to  twenty-two,  in  a  body  representing  more 
than  four  thousand  traveling  preachers  in  this  communion ;  and 
among  whom,  it  is  fair  to  suppose,  were  included  men  of  the 
greatest  experience  and  knowledge  in  the  administration  of  the 
polity  of  the  church.  Indeed,  on  looking  into  the  report  of 
the  debates  of  this  session,  and  into  the  discussions  upon  the 
report  of  the  committee  on  the  division  of  the  church,  and  especi- 
ally upon  the  all-absorbing  subjects  that .  led  to  its  necessity,  no 
one  can  fail  to  be  impressed  with  the  eminent  ability  and  intelli- 
gence of  the  leading  members  of  that  body ;  nor  for  a  moment 
doubt  but  that  they  were  profoundly  skilled  in  all  the  history, 
practice,  and  usages  of  the  church  government,  spiritual  and 
temporal,  and  in  the  nature  and  extent  of  their  own  powers,  as 
the  highest  judicatory  belonging  to  it. 

As  it  respects  the  action  of  this  body  in  the  matter  of  division, 
no  one  can  pretend  but  that  it  proceeded  upon  the  assumption  of 
unquestioned  power  to  erect  the  church  into  two  separate  ecclesi- 
astical establishments.  The  only  doubt  entertained  or  expressed 
in  the  plan  of  separation,  related  to  the  division  of  the  common 
property,  on  account  of  the  sixth  restrictive  article,  which  we 
have  conceded  all  alowg  was  not  within  itg  competence,  but  which 
we  shall  presently  notice  more  particularly  in  another  part  of 
the  case.  Independently  of  this  question  of  property,  the 
power  of  severance  is  written  upon  every  page  of  their 
proceedings. 

Having  now  arrived  at  the  conclusion  that  the  general  confer- 
ence of  1844  was  competent  to  make  the  division,  and  that 
rsi8]  ^jjg  only  condition  annexed  to  it  has  been  fully  complied 
with,  we  are  prepared  to  apply  the  principles  of  law,  which,  in 
this  posture  of  the  case,  must  govern  it. 

"We  have  held,  in  a  previous  part  of  this  opinion,  that  the 
complainants  must  bring  themselves  within  the  description  of 
persons  entitled  to  the  benefit  of  this  charitable  fund  as  pre- 
scribed by  its  original  founder ;  and  that,  when  they  have  done 
this,  those  who  deny  or  withhold  the  charity  must  present  a  case 
to  the  court,  taking  them  out  of  the  description.  This  has  been 
attempted  by  showing  that  they  have  wrongfully  separated  from 
the  connection  and  communion  of  the  Metliodist  Episcopal 
Church,  and  erected  themselves  into  an  independent  ecclesiastical 
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establishment,  and  have  therefore  deprived  themselves  of  the 
character  of  beneficiaries  of  the  fund.  Having  arrived  at  the 
conclusion  that  there  is  no  foundation  for  this  allegation,  the 
ground  of  defense,  of  course,  fails ;  and  the  complainants  still 
continue  clothed  with  the  character  and  rights  belonging  to  them 
previous  to  the  separation.  The  separation  having  taken  place 
in  pursuance  of  the  action  of  the  competent  ecclesiastical  author- 
ity, by  the  action  of  the  founders  of  the  fund  themselves,  how- 
can  it  be  maintained  that  the  beneficiaries,  falling  within  the 
new  organization,  have  forfeited  the  character  which  entitles  them 
to  its  enjoyment?  What  act  have  they  done  to  deprive  them  of 
the  description  of  the  persons  for  whose  relief  its  proceeds  have 
been  permanently  devoted. 

It  is  not  pretended  but  that  they  are  still  traveling  preachers 
in  the  Methodist  Episcopal  connection  and  communion,  subject 
to  its  doctrines  and  discipline,  and  devoted  to  the  accomplish- 
ment of  that  mission  for  Avhich  this  church  was  jilanted  in  these 
United  States ;  nor  but  that  the  field  of  their  labors  is  within 
the  domain  covered  by  its  original  organization.  A  new  con- 
struction of  its  polity,  within  this  limit,  has  been  determined 
upon  by  its  highest  judicatory,  in  order  that  the  great  mission 
may  be  more  harmoniously  and  more  effectually  carried  on. 

For  this  purpose  two  distinct  ecclesiastical  organizations,  we 
may  say  identically  the  same,  have  taken  the  place  of  one,  the 
same  discipline,  faith,  and  doctrine,  and  all  united  in  spreading 
the  same  gospel  and  teachings  throughout  the  land. 

Assume,  therefore,  that  the  general  conference  was  disabled  on 
account  of  the  sixth  restrictive  article,  from  apportioning  this 
fund;  still,  if  the  complainants  bring  themselves  within  the 
description  of  the  beneficiaries,  they  are  not  thereby  deprived  of 
it.  The  law  steps  in  and  enforces  the  right.  Plolding  this 
relation  to  it,  and  not  having  forfeited  it  by  any  wrong  act  of 
their  own,  or  by  any  cause  set  up  against  them,  it  is  not  in  the 
competence  of  the  general  conference  and  annual  conferences 
combined  to  deprive  them.  Their  right  rests  upon  established 
[siai  principles  of  law  and  equity,  which  make  it  the  duty  of  a 
court  of  chancery  to  interfere,  and  see  that  the  fund  is  properly 
administered. 

Looking  at  the  position  of  these  complainants  and  those  they 
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represent,  on  account  of  the  action  of  the  general  conference  of 
1844,  dividing  the  ecclesiastical  organization  and  substituting 
in  its  place  two  distinct,  independent  judicatories,  it  is  by  no 
means  certain  that  the  distribution  is  in  contravention  even  of 
the  sixth  restrictive  article,  that  appropriates  the  fund  for  the 
benefit  of  the  traveling  supernumeraries  and  worn-out  preachers, 
their  widows  and  orphans.  It  is  this  description  of  persons  to 
whom  it  is  destined  by  the  adjudication  of  the  court.  They  are 
not  only  within  the  description,  but  are  also  the  very  persons 
heretofore  in  the  enjoyment  of  it,  and  for  whom  it  was  originally 
intended. 

Granting  that  these  persons  have  done  no  wrongful  act,  but 
are  still  laboring  in  the  church  as  heretofore,  except  under  a 
diiferent  merely  territorial  organization,  they  are  covered  by  the 
spirit  if  not  by  the  letter  of  the  restrictive  article. 

Upon  the  whole,  our  conclusion  is  that  the  complainants  are 
entitled  to  their  share  of  the  produce  of  the  book  concern,  and  a 
decree  will  be  ordered  accordingly.  Whether  the  funds  shall 
be  administered  by  an  application  of  produce  pro  rata,  or  by  an 
apportionment  of  the  capital,  are  questions  reserved  until  the 
settlement  of  the  decree. 

We  had  hoped  that  this  unfortunate  controversy  would  have 
been  amicably  adjusted  by  the  parties,  agreeably  to  the  sugges- 
tion of  each  of  the  learned  counsel,  at  the  close  of  the  argument, 
and  in  which  the  court  cordially  concurred. 

But  if  the  views  we  have  taken  of  the  case,  and  conclusions  we 
have  arrived  at,  shall  tend  in  the  least  degree  to  heal  the 
unhappy  divisions,  and  restore  brotherly  affection  and  Christian 
friendship  among  so  highly  useful  and  distinguished  a  body  of 
Christians,  we  shall  not  regret  the  labor  we  have  bestowed  in 
deciding  it. 
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THE  UNITED   STATES   v.  JOHN   PETER  MOREL, 

[U.  S.  Circuit  Court,  District  of  Pennsylvania,  1834 13  Am.  Jur.  279.] 

JcBisDioTiON— Crimes  on  the  Hiqh  Seas.  —The  courts  of  the  United  States  have 
not  jurisdiction  of  crimes  committed  on  board  of  an  American  vessel  within  the 
jurisdiction  of  a  foreign  sovereign ;  nor  will  the  fact  that  a  person  stealing 
goods  in  a  foreign  port,  brings  them  upon  the  high  seas  in  an  American  vessel, 
give  this  jurisdiction  to  the  federal  courts. 

The  defendant  was  charged  in  four  bills  of  indictment,  as 
follows  :- 

1.  For  having,  on  the  26th  of  December,  1832,  on  board  of 
the  sloop  Charles  William,  belonging  to  three  citizens  of  the 
United  States,  while  lying  in  Great  Harbor,  in  Long  Island, 
one  of  the  Bahama  Islands,  within  the  jurisdiction  of  the  king 
of  Great  Britain,  carried  away,  with  intent  to  steal,  certain 
goods  of  the  master,  and  receiving  and  buying  them,  knowing 
them  to  be  stolen ;  and  in  other  counts  charging  the  offense  on 
the  high  seas. 

2.  The  same  as  the  first  bill,  omitting  the  counts  for  buying 
and  receiving  stolen  goods,  and  in  the  second  count,  laying  the 
offense  as  committed  on  the  high  seas. 

The  two  other  bills  varied  the  charge  by  describing  the 
offense  as  a  taking  of  the  goods  with  intent  to  steal,  and  for 
receiving  and  concealing  them,  knowing  them  to  be  stolen. 

After  the  indictments  were  read,  and  the  prisoner  had 
pleaded  (not  guilty  and  a  former  acquittal),  the  court  suggested  a 
question  as  to  the  jurisdiction,  growing  out  of  the  language 
[880]  q£  ^j^jj  g^jj  section  of  the  Act  of  Congress  of  the  3d  of 
March,  1825,  with  a  view  to  which  the  indictments  were  framed, 
namely,  that  it  only  embraced  offenses  against  the  person,  and 
not  such  as  were  charged  in  the  indictments. 

The  testimony  of  the  master  and  boy  of  the  vessel  were,  how- 
ever, heard,  which  seemed  to  prove  the  fact  of  the  commission 
of  the  offenses  charged,  and  described  precisely  the  place  Avhere 
committed,  when  the  court  desired  the  counsel  to  speak  to  the 
question  of  jurisdiction. 

Troubat,  and  Gilpin  (District  Attorney),  for  the  United  States, 

G.  M.  Wharton,  Hazelhurst,  and  2).  P.  Brown,  for  the 
prisoner. 
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The  opinion  of  the  court  is  so  full  as  to  render  it  unnecessary 
to  detail  the  arguments  of  the  counsel,  and  the  authorities  cited 
by  them. 

By  the  Couet. — The  indictment  charges  in  the  first  count 
that  the  defendant,  on  the  26th  day  of  December,  A.  D.  1832,  at 
the  district  aforesaid,  and  within  the  jurisdiction  of  this  court, 
on  board  of  a  certain  vessel,  to  wit,  a  sloop  called  the  Charles 
William,  belonging  to  citizens  of  the  United  States,  while  lying 
in  a  place,  to  wit.  Great  Harbor,  in  Long  Island,  one  of  the 
Bahama  Islands,  within  the  jurisdiction  of  a  certain  foreign  sov- 
ereign, to  wit,  the  King  of  the  United  Kingdom  of  Great  Britain 
and  Ireland ;  the  said  defendant  being  a  person  belonging  to  the 
company  of  said  vessel,  with  force  and  arms,  did  then  and  there 
feloniously  take  and  carry  away,  with  an  intent  to  steal  and 
purloin,  certain  personal  goods  of  the  said  Samuel  P.  "Watkins, 
to  wit  (enumerating  the  articles  taken).  The  second  count 
charges  the  offense  to  have  been  committed  "  on  the  high  seas, 
out  of  the  jurisdiction  of  any  particular  State,  and  within  the 
jurisdiction  of  this  court." 

[S8X]  rpjjg  district  attorney  having  given  the  evidence  on  which 
he  relies  for  the  description  or  designation  of  the  place  where 
the  offense  was  committed,  the  counsel  for  the  defendant  have 
excepted  to  the  jurisdiction  of  the  court,  and  the  further  pro- 
gress of  the  trial  was  suspended  until  the  opinion  of  the  court 
could  be  taken  on  this  question  of  jurisdiction.  It  has  been 
fully  argued,  and  will  now  be  decided.  It  depends  upon 
whether  the  place  at  which  the  fact  was  committed  is  a  place 
over  which  the  criminal  jurisdiction  of  this  court  extends, 
according  to  the  intent  and  meaning  of  the  acts  of  Congress,  by 
which  the  jurisdiction  is  given,  and  by  which  it  must  be  gov- 
erned and  limited. 

By  the  testimony  of  Samuel  P.  Watkins,  the  captain  of  the 
sloop,  and  owner  of  the  property  taken,  it  appears  that,  at  the 
time  the  fact  was  committed,  the  sloop  was  lying  at  anchor  in  a  , 
place  called  the  Great  Harbor  of  Long  Island,  one  of  the 
Bahama  Islands.  He  called  it  a  locked  harbor,  which  he  says 
is  where  a  vessel  cannot  get  to  sea,  being  land-locked  by  shoals 
or  reefs.     He  describes  it  to  be  an  indentation  in  the  main  land; 
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that  from  the  mouth  or  chops  of  this  indentation  to  the  bottom 
is  about  a  mile ;  that  it  is  about  half  a  mile  wide  at  the  chops, 
and  continues  of  the  same  width ;  that  the  sloop  was  about  half 
a  mile  within  the  chops,  and  about  midway  between  the  shores, 
that  is,  about  one  fourth  of  a  mile  from  the  land  on  each  side; 
that  outside  of  this  harbor,  at  the  distance  of  about  two  miles, 
there  are  reefs  and  bars,  over  which  the  tide  does  not  flow,  and 
upon  which  the  sea  or  ocean  breaks ;  that  the  passage  from  the 
harbor  out  is  narrow  and  difficult,  and  that  you  do  not  get  to 
sea  for  about  two  miles.  Such  was  the  position  of  the  sloop 
when  the  defendant  took  possession  of  her,  and  of  all  on  board 
of  her,  and  committed  the  fact  charged  in  the  indictment.  Was  it 
done  on  the  high  seas,  within  the  meaning  of  the  act  of  Con- 
gress? The  indictment  is  founded  on  the  fifteenth  section  of 
the  Act  of  30th  April,  1790.  This  section  enacts  "that  if  any 
person  within  any  of  the  places  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  or  t*®*^  upon  the  high  seas, 
shall  take  and  carry  away,  with  an  intent  to  steal  and  purloin, 
the  personal  goods  of  another,"  etc.  The  taking  and  carrying 
away  in  this  indictment  is  charged  to  have  been  done  on  the 
high  seas ;  was  it  so?  Was  the  place  where  the  fact  was  done  the 
high  seas  in  the  general  and  legal  meaning  of  the  term,  or  as 
they  are  used  in  the  act  of  Congress? 

Writers  of  high  authority  on  this  subject  make  a  clear  dis- 
tinction between  the  main  sea  or  the  high  sea,  and  roads, 
harbors,  and  ports,  and  we  shall  see  that  Congress  had  these 
distinctions  in  view  in  framing  the  act  in  question.  Lord  Hale, 
in  the  fourth  chapter  De  Jure  Mark,  says  "  that  part  of  the  sea 
which  lies  not  within  the  body  of  a  country  is  called  the  main 
sea  or  ocean."  In  the  second  chapter  of  second  part  he  describes 
a  road  to  be  "an  open  passage  of  the  sea,"  which,  "though  it 
lies  out  at  sea,  yet  in  respect  of  the  situation  of  the  land  adja- 
cent, and  the  depth  and  wideness  of  the  place,  is  a  safe  place  for 
the  common  riding  or  anchoring  of  ships."  "A  haven  is  a 
place  of  a  large  receipt  and  safe  riding  of  ships,  so  situate  and 
secured  by  the  lands  circumjacent  that  the  vessels  thereby  ride 
and  anchor  safely,  and  are  protected  by  the  adjacent  land  from 
dangerous  and  violent  winds."  "  A  port  is  a  haven,  and  some- 
what more,"  that  is,  for  arriving  and  unlading  ships,  etc. 
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We  see  here  a  clear  and  reasonable  distinction  taken  between 
the  main  sea  or  ocean,  and  such  parts  of  its  waters  as  may  flow 
into  places  so  situate  and  secured  by  the  circumjacent  land  as  to 
afford  a  harbor  or  protection  for  vessels  from  the  winds,  which 
make  the  sea  dangerous.  The  open  sea,  the  high  sea,  the  ocean, 
is  that  which  is  the  common  highway  of  nations,  the  common 
domain,  within  the  body  of  no  country,  and  under  the  particular 
right  or  jurisdiction  of  no  sovei'eign,  but  open,  free,  and  common 
to  all  alike,  as  a  common  and  equal  right.  Mr,  Webster,  in  his 
argument  of  Beoans^  Case,  says  there  is  a  distinction  between  the 
meaning  of  the  terms  "high  sea"  and  "sea";  that  the  high  seas 
import  the  open,  unenclosed  ocean  without  the  fauces  terrce,  and 
he  is  not  contradicted  by  the  opposite  counsel.  Certainly 
L»8a]  ports  and  harbors  which  lie  within  the  body  of  a  country 
are  not  part  of  the  high  seas  according  to  Lord  Hale's  defini- 
tions. This  learned  lawyer  further  says,  and  we  think  with 
good  reason,  that  "the  common  and  obvious  meaning  of  the 
expression  '  high  seas '  is  also  its  true  legal  meaning.  The 
expression  describes  the  open  ocean  where  the  dominion  of  the 
winds  and  waves  prevails  without  check  or  control.  Ports  and 
harbors,  on  the  contrary,  are  places  of  refuge  in  which  protec- 
tion and  shelter  are  sought,  within  the  enclosures  and  projections 
of  land."  So  are  the  high  seas  distinguished  from  havens. 
This  appears  to  us  to  be  a  just  general  view,  without  meaning 
to  adopt  the  whole  extent  to  which  the  force  of  the  expressions 
might  carry  us. 

The  act  of  Congress,  so  far  from  weakening,  gives  a  strong 
confirmation  to  the  definitions  and  distinctions  we  have  alluded 
to ;  and  the  decisions  of  the  Supreme  Court  upon  this  act  en- 
tirely uphold  them.  On  turning  to  the  act  it  will  be  found  that 
in  describing  the  offenses  over  which  jurisdiction  is  given  to  the 
courts  of  the  United  States,  a  material  variance  occurs  in  rela- 
tion to  the  place  at  which  the  fact  is  committed,  nor  does  this 
appear  to  have  been  the  effect  of  accident,  inadvertence,  or 
caprice;  at  least  no  court  can  be  justified  in  assuming  that  sup- 
position as  the  ground  of  its  opinion.  Thus  it  is  enacted  by  the 
eighth  section  that  "  if  any  person  shall  commit  murder  upon 
the  high  seas,  or  in  any  river,  haven,  basin,  or  bay  out  of  the 
jurisdiction  of  any  particular  State,"  etc.     But  in  providing  in 
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the  twelfth  section  for  the  punishment  of  manslaughter,  in 
describing  the  place,  the  "  high  seas "  only  are  mentioned,  and 
the  words  "any  river,  haven,"  etc.,  are  omitted.  So  by  the 
eighth  section,  robbing  or  piratically  running  away  with  a  vessel 
is  punishable  by  the  courts  of  the  United  States,  if  done  on  the 
high  seas  or  in  any  river,  haven,  etc. ;  but  in  the  sixteenth  sec- 
tion, which  punishes  the  taking  and  carrying  away  the  personal 
goods  of  another,  with  intent  to  steal  or  purloin  them,  the 
places  within  which  the  oiFense  or  fact  must  be  committed  must 
be  "under  the  sole  and  exclusive  jurisdiction  of  the  United 
States,  t***'  or  upon  the  high  seas,"  not  a  word  is  said  about  a 
river,  haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any  partic- 
ular State.  It  would  seem,  then,  that  in  relation  to  these 
"kindred  crimes,"  murder  and  manslaughter,  robbery  and  lar- 
ceny. Congress  has  thought  proper  to  make  the  sphere  of  juris- 
diction in  the  higher  crimes  larger  than  for  the  lesser,  leaving 
the  latter  to  the  courts  of  the  nation  within  whose  jurisdiction  a 
crime  was  committed.  The  chief  justice  in  Wiltberger's  Case 
says :  "  Congress  has  shown  its  attention  to  the  distinction  be- 
tween the  '  high  seas '  and  a  '  river,  haven,  basin,  or  bay,'  and 
can  we  disregard  it,  especially  under  the  well-known  rule  that 
a  penal  statute  shall  be  construed  strictly?  If  we  were  to  adopt 
the  construction  contended  for  by  the  disti'ict  attorney,  there 
would  be  little  or  no  difference  between  the  high  seas  and  a 
river,  haven,  basin,  or  bay ;  for  If  the  ebbing  and  flowing  of  the 
tide,  a  fresh  or  salt  water,  are  to  make  the  difference,  it  is 
obvious  that  the  high  seas  will  be  found  to  extend  many  miles 
into  rivers,  many  miles  into  the  interior  of  the  country,  and 
surrounded  .on  many  sides  by  countries.  If  all  salt  water  below 
low-water  mark  be  a  part  of  the  high  seas,  we  shall  find  it  where 
a  sloop  cannot  float,  and  the  water  is  never  ruffled  by  the  wind. 
If,"  says  the  chief  justice,  "the  words  be  taken  according  to 
the  common  understanding  of  mankind,  if  they  be  taken  in  their 
popular  and  received  sense,  the  '  high  seas,'  if  not  in  all  instances 
confined  to  the  ocean  which  washes  a  coast,  can  never  extend  to 
a  river  about  half  a  mile  wide,  and  in  the  interior  of  a  country." 
He  evidently  &vors  the  opinion  that  the  terms  are  confined  to 
the  ocean  which  washes  a  coast.  But  is  not  the  case  of  an  inlet 
or  basin,  half  a  mile  wide,  in  the  interior  of  the  country,  the 
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same  in  principle  as  a  river  of  the  same  description?  The  posi- 
tion of  the  water  in  relation  to  the  adjacent  country  and  the 
main  sea,  it  being  within  or  without  a  county  or  a  local  terri- 
torial jurisdiction,  and  not  a  common  domain,  an  open  highway 
for  all  nations,  furnishes  the  characteristics  of  the  high  sea,  and 
not  the  circumstance  of  the  place  being  a  river  or  a  basin,  salt 
water  or  fresh,  above  or  f***^  within  the  flow  of  the  tide;  I  mean 
in  reference  to  the  criminal  jurisdiction  of  the  court.  As  it 
must  be  conceded  that  the  act  of  Congress  makes  a  clear  distinc- 
tion between  the  high  seas  and  a  river,  haven,  basin,  or  bay,  it 
must  follow  that  a  place  which  falls  under  either  of  these  descrip- 
tions cannot,  in  the  construction  of  the  act,  be  construed  to  be  the 
high  seas,  for  that  would  be  to  make  them  the  same,  and  to  con- 
found what  Congress  intended  to  separate.  Adverting,  then,  to 
the  place  in  which  the  offense  in  this  case  was  committed,  as 
described  by  Ciapt.  Watkins,  can  we  hesitate  to  say  that  it  falls 
directly  within  the  description  of  a  haven,  basin,  or  bay?  And  if 
so,  it  cannot  be  the  high  sea  in  the  meaning  of  the  act.  Can  it  be 
called  the  open  ocean,  the  high  seas,  according  to  any  of  the 
definitions  or  opinions  we  have  referred  to? 

We  have  quoted  Lord  Hale's  definition  of  a  haven,  as  it  seems 
to  describe  very  exactly  the  place  in  which  the  sloop  was 
anchored.  It  was  "a  place  for  the  receipt  and  safe  riding  of 
ships,  so  situate  and  secured  by  the  land  circumjacent  that  the 
vessels  thereby  ride  at  anchor  safely,  and  are  protected  by  the 
adjacent  land  from  injurious  or  violent  winds."  Was  not  the 
"  Great  Harbor"  of  Long  Island  just  such  a  place?  Is  it  not  so 
understood  from  its  name,  Great  Harbor,  to  distinguish  it  from 
a  smaller  inlet  of  water  from  the  sea,  at  some  distance  from  it  ? 
Was  the  ocean,  the  high  sea,  ever  called  a  harbor?  If,  then, 
we  refer  ourselves  as  the  chief  justice  has  done,  "to  the  common 
understanding  of  mankind,"  to  the  understanding  of  those  who 
have  a  particular  and  practical  knowledge  of  the  place  in  ques- 
tion, and  we  find  them  denominating  it  a  harbor,  which  is  a 
port  or  haven  for  shipping,  how  can  we  adjudge  that  this  harbor 
is  the  high  sea,  which  has  forever  been  distinguished  from  a 
port  or  haven,  both  in  its  legal  and  common  signification?  To 
say  that  the  high  sea  is  a  port  or  haven,  or  that  a  port  or  haven 
is  a  high  sea,  would  be  deemed  an  absurdity  by  all  who  have 
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any  knowledge  of  the  terms.  If  we  look  to  the  English  lexicog- 
raphers for  the  meaning  of  these  terms, "  haven,"  "  basin,"  "  bay,-" 
tasej  ^yQ  shall  find  no  difference  between  them  and  Lord  Hale; 
haven,  a  port,  a  harbor,  a  station  for  shipping ;  basin,  a  part  of 
the  sea  enclosed  in  rocks ;  bay,  an  opening  into  the  land  where 
the  water  is  shut  in  on  all  sides  except  at  the  entrance.  Either 
of  these  definitions  fully  meets  the  description  of  the  Great  Har- 
bor of  Long  Island,  as  given  by  Capt.  "VVatkins,  as  well  as  by 
the  drafl  or  chart  that  has  been  shown  to  the  court.  If,  then, 
the  place  in  question  be  a  basin,  haven,  or  bay,  it  is  exactly  the 
sort  of  place  mentioned  in  the  act  of  Congress,  as  distinguished 
from  the  high  seas,  in  the  same  act,  and  cannot  therefore  be 
embraced  in  the  term  "high  seas,"  as  there  used  and  intended. 
The  place  was  the  haven  or  harbor  of  the  island,  and  no  part  of 
the  high  sea. 

Some  of  the  decisions  of  Judge  Story  are  supposed  to  sup- 
port the  construction  of  the  district  attorney.  They  will  not  be 
found  to  do  so. 

The  case  of  the  United  States  v.  Ross,  1  Gall.  164,  was  an 
indictment  for  being  present,  aiding,  and  abetting  in  the  murder 
of  a  colored  man,  on  board  the  schooner  Pocahordas,  on  the  high 
seas,  near  the  Cape  de  Verd  Islands.  The  vessel  was  at  anchor 
in  an  open  roadstead  or  bay,  near  the  Island  of  St.  Jago,  about 
half  a  mile  from  the  shore,  and  a  mile  from  the  town  of  Riga, 
By  adverting  again  to  Lord  Hale,  we  shall  see  that  a  road  is  an 
"open  passage  of  the  sea";  that  it  lies  out  at  sea;  but  that  in 
respect  to  the  situation  of  the  adjacent  land,  and  the  depth  and 
wideness  of  the  place,  it  is  a  safe  place  for  the  common  riding 
and  anchoring  of  ships.  This  is  wholly  unlike  the  place  in 
which  the  Charles  William  was  lying  in  the  harbor  of  Long 
Island.  Judge  Story  in  giving  his  opinion  of  the  meaning  of 
the  Act  of  1790,  says:  "From  the  language  of  the  act  I  am  of 
opinion  that  the  words  'high  seas'  mean  any  waters  on  the  sea 
coast,  without  the  boundaries  of  low-water  mark,  although  such 
waters  may  be  in  a  roadstead  or  bay,  within  the  jurisdictional 
limits  of  a  foreign  government."  In  the  case  before  us  the 
offense  was  not  committed  in  waters  on  the  sea  coast,  nor  in  a 
roadstead.  By  the  coast  I  understand  the  edge  of  the  land  next 
the  sea.     In  our  l®*'"^  case  there  was  a  bar  or  reef  over  which 
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the  sea  did  not  flow.  Between  the  sea  and  the  entrance  to  this 
haven  or  basin  you  had  two  miles  to  go,  says  the  captain,  to  get 
to  sea  J  by  which  expression  it  is  clear  that  the  witness  did  not 
consider  the  water  between  the  bar  or  reef  and  this  basin  to  be 
the  sea.  The  sea  coast,  then,  was  two  miles  outside  of  or  beyond 
the  entrance  to  this  place  or  harbor.  We  have  also  shown  that 
it  is  not  a  roadstead,  and  it  is  thus  entirely  clear  of  the  opinion 
of  Judge  Story  in  the  case  of  Hoss. 

In  the  case  of  the  United  States  v.  Smith,  the  vessel  on  board 
of  which  the  crime  was  committed  was  lying  outside  the  bar  of 
Newburyport  harbor,  but  within  three  miles  of  the  shore.  The 
judge  thought  she  was  on  the  high  seas,  "  for  it  never  has  been 
doubted  that  the  waters  of  the  ocean  on  the  sea  coast,  without 
lovv- water  mark,  are  the  high  seas."  The  Charles  William  was 
lying  inside  the  bar,  in  the  port  or  harbor  of  Long  Island  and 
not  on  the  waters  of  the  ocean  on  the  sea  coast. 

In  the  United  States  v.  Hamilton,  1  Mason,  152,  the  judge 
only  says  that  a  ship  lying  in  an  enclosed  dock  in  the  port  of 
Havre  was  not  on  the  high  seas.  That  was  the  case  he  had  to 
decide. 

In  case  of  the  sloop  Ahby,  1  Mason,  360,  the  vessel  was  five 
miles  off  Cape  Elizabeth,  and  the  judge  says  that  "  all  waters 
below  the  line  of  low-water  mark,  on  the  sea  coast,  are  compre- 
hended within  the  description  of  the  high  seas," 

If  this  indictment  cannot  be  maintained  under  the  law  of 
1790,  it  has  been  argued  by  the  district  attorney  that  it  is  em- 
braced by  the  provision  of  the  fifth  section  of  the  'Act  of  3d  of 
March,  1825.  That  section  enacts  that  "if  any  offense  shall  be 
committed  on  board  of  any  ship  or  vessel  belonging  to  any  citi- 
zen or  citizens  of  the  United  States,  while  lying  in  a  port  or 
place  within  the  jurisdiction  of  any  foreign  state  or  sovereign, 
by  any  person  belonging  to  the  company  of  the  said  ship,  or  any 
passenger,  on  any  other  person  belonging  to  the  company  of  the 
said  ship,  or  any  other  passenger,  the  same  offense  shall  be  cog- 
nizable by  the  proper  Circuit  Court  of  l**®^  the  United  States." 
It  is  contended  that  this  provision  is  not  confined  to  offenses  upon 
or  against  the  person,  but  extends  to  any  wrong  done  to  one  of  the 
ship's  company,  or  a  passenger,  in  his  person  or  property.  It 
appears  to  us  that  the  obvious  and  only  meaning  of  the  words 
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restricts  the  jurisdiction  liere  given  to  the  Circuit  Courts  to 
offenses  upon  the  person  of  an  individual,  and  cannot,  by  any 
reasonable  construction,  be  extended  to  offenses  upon  or  against 
the  property  of  another.  To  adopt  the  construction  contended 
for,  we  must  strike  out  these  most  significant  words,  or  give 
them  no  meaning  or  effect,  to  wit,  "on  any  other  person 
belonging  to  the  company  of  the  said  ship,  or  any  other  passen- 
ger," for  without  these  words  we  should  have  the  law  precisely 
as  it  is  said  to  be,  with  them  by  this  argument.  It  is  manifest 
that  by  omitting  these  words  the  section  will  have  the  general 
operation  contended  for,  and  that  these  words  limit  and  restrain 
that  operation,  and  are  doubtless  inserted  for  that  purpose.  We 
cannot  erase  this  part  of  the  section,  nor  refuse  to  give  them 
their  plain  and  obvious  interpretation.  We  think  the  case  is 
not  embraced  by  this  section. 

Another  attempt  is  made  to  sustain  the  prosecution ;  it  is  said 
that  even  if  the  original  taking  was  in  a  place  not  within  the 
jurisdiction  of  the  court,  yet  that  the  goods  were  afterwards 
taken  by  the  offender  upon  the  high  seas,  and  brought  within 
the  jurisdiction,  which  therefore  attached  to  them,  such  bringing 
being  in  law  a  new  taking  and  a  new  larceny ;  and  it  is  likened 
to  the  taking  stolen  goods  from  one  country  into  another.  We 
do  not  see  the  analogy  or  agreement  between  the  cases.  No  case 
has  been  shown  where  goods  stolen  in  a  foreign  state  or  juris- 
diction and  brought  into  England  were  held  to  be  within  this 
principle  of  the  common  law.  In  2  East,  776,  after  stating  the 
principle  that  the  possession  of  the  goods  by  a  thief  is  larceny 
in  every  country  into  which  he  carries  them,  the  author  gives 
the  exception  to  this  rule:  "As  where  the  original  taking  is 
such  whereof  the  common  law  cannot  take  cognizance,  as  of 
goods  obtained  by  theft  or  robbery  at  sea,  and  afterwards  carried 
into  some  '***^  country ;  in  which  case  the  common  law  gives  no 
jurisdiction  to  inquire  of  the  felony,"  So  of  goods  taken  in 
Scotland,  and  brought  into  England.  The  decisions  in  the  State 
courts  of  these  United  States  have  differed,  upon  extending  this 
common  law  principle  to  the  case  of  goods  stolen  in  one  State 
and  carried  into  another,  although  it  is  adopted  as  to  the  coun- 
ties of  the  same  State.  In  Massachusetts  and  Connecticut  the 
courts  have  recognized  the  principle   in   relation  to   different 
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States ;  in  New  York  and  Pennsylvania  the  contrary  doctrine 
has  been  asserted.  In  the  case  of  Simmons  v.  The  Cmrmum' 
wealth,  5  Binn.  617,  Chief  Justice  Tilghman  gave  the  opinion 
of  the  Supreme  Court.  The  property  was  originally  stolen  in 
the  State  of  Delaware,  and  the  thief  brought  it  to  this  city.  It 
was  adjudged  that  he  could  not  be  indicted  here  for  the  felony. 
The  chief  justice  considers  the  principle  even  as  to  counties  a 
subtle  one,  and  does  not  seem  inclined  to  favor  it.  As  to  the 
convenience  of  the  practice,  he  says:  "I  had  rather  see  one 
hundred  culprits  escape  than  extend  such  jurisdiction  a  hair's 
breadth  beyond  its  constitutional  limits."  We  think  the  prose- 
cution cannot  be  supported  on  this  ground. 

The  last  effort  made  by  the  district  attorney  to  bring  the 
defendant  within  the  grasp  of  the  law,  and  we  think  the  circum- 
stances of  the  case,  so  far  as  we  know  them,  fully  justifies  all  his 
zeal  to  punish  the  offender,  is  to  contend  that  the  offense  de- 
scribed in  the  act  of  Congress  is  not  the  technical  common  law 
crime  of  larceny,  and  therefore  not  to  be  judged  by  the  rule 
which  governs  that  offense,  to  wit,  that  it  is  committed  and 
complete  when  and  where  the  original  taking  of  the  goods  is 
perpetrated;  that  the  act  does  not  speak  of  a  larceny,  or  of 
stealing,  but  simply  of  taking  and  carrying  away  the  goods  with 
intent  to  steal  or  purloin  them.  The  argument  then  is,  that  the 
carrying  this  property  in  or  over  a  place,  to  wit,  the  high  seas, 
which  is  within  the  jurisdiction  of  this  court,  is  an  offense  cog- 
nizable by  this  court.  It  is  to  be  observed  that  the  carrying  the 
goods  is  not  a  distinct  substantive  offense ;  the  words  of  the  act 
are,  "shall  take  and  carry  t*""'  away,"  not  or  carry  away.  The 
crime  is  therefore  complete  when  the  goods  are  taken  and  carried 
the  smallest  distance  from  the  place  from  which  they  were 
taken.  Any  further  carrying  does  not  add  anything  to  the 
offense,  much  less  can  it  create  a  new  one.  But  to  complete  the 
description  of  the  crime,  there  must  be  both  a  taking  and  a  car- 
rying away;  and  to  give  this  court  jurisdiction  of  it,  both  must 
be  done  in  a  place  over  which  that  jurisdiction  extends.  In 
meeting  this  point  in  this  way,  we  would  not  be  understood  to 
sanction  the  opinion  that  the  offense  described  in  the  act  of 
Congress  is  not  a  larceny. 
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MINGE  V.   GILMOUR. 

[U.  S.  Circuit  Court,  District  of  North  Carolina,  1798.— 1  Car.  L.  Rep.  34.] 

Baegain  and  Sale  Deed  — What  Passes  by. — A  deed  of  bargain  and  sale  only- 
passes  such  estate  as  the  griintor  has  and  can  rightfully  convey. 

Estate  Tail,  How  Babiied. — The  issue  in  tail,  with  assets,  are  barred  by  their 
ancestor's  detd  of  bargain  and  sale  with  warranty;  and  where  other  land 
descends  liable  to  a  charge,  it  is  assets  pro  tanto. 

Ex  Post  Facto  Laws — What  abe.  — An  ex  post  facto  law  is  one  which  punishes 
as  a  crime  an  act  done  before  its  passage,  which,  when  committed,  was  not  so 
punishable.    The  term  does  not  apply  to  acts  of  a  civil  nature. 

OoNSTrmioNAL  AND  Statctoky  Consteuction  —  Powees  of  Couets. — The  judi- 
ciary, as  a  co-ordinate  branch  of  the  government,  may  declare  a  statute  to  be 
void  if  repugnant  to  the  Constitution ;  but  where  laws  within  the  general  scope 
of  the  authority  of  the  legislature  are  passed,  the  courts  cannot  declare  the  same 
void  because,  in  their  opinion,  they  are  contrary  to  principles  of  natural  justice, 

Iredell,  Associate  Justice ;  Sitgreaves,  District  Judge. 

The  jury  found  a  special  verdict,  the  substance  of  which  is 
that  John  Minge,  the  grandfather  of  the  lesf5or  of  the  plaintiff, 
was  seized  in  fee  of  the  premises  described  in  the  declaration ; 
that  being  so  seized,  he  duly  made  his  last  will  and  testament  on 
the  26th  of  November,  in  the  year  1760;  that  the  said  John 
Minge  departed  this  life  in  the  year  1772,  and  his  son  David,  the 
devisee,  became  seized  of  an  estate  tail  on  the  said  lands ;  that 
David,  the  son  of  John,  being  so  seized  and  in  possession  of  the 
said  lands,  executed  a  deed  of  bargain  and  sale  on  the  15th  of 
Februarj',  1779,  to  Charles  Gilmour  and  "William  Hendric,  con- 
taining the  following  clause  of  warranty :  "  And  the  said  David 
Minge,  for  himself,  his  heirs  and  administrators,  the  aforesaid 
piece  or  parcel  of  land,  with  the  appurtenances  thereunto 
belonging,  doth  by  these  presents  secure,  and  forever  defend 
from  the  lawful  claim  or  demand  of  any  person  or  persons 
whatsoever,  unto  the  said  Gilmour  and  Hendric,  their  heirs  and 
assigns ;  in  testimony  whereof,  the  said  David  Minge  hath  here- 
unto set  his  hand  and  seal  the  day  and  year  above  written"; 
that  he  afterwards,  on  the  15th  of  May,  1779,  duly  made  his 
last  will  and  testament,  with  a  codicil  annexed  f"^'  of  the  date 
of  the  28th  February,  1781,  by  which  he  devised  land  to  Jolni 
Minge  which,  at  the  time  of  his  decease,  was  of  greater  value 
than  the  land  conveyed  to  Gilmour  and  Hendric.  They  also 
find  that  the  consideration  money  expressed  in  the  deed  had 
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been  paid.    They  pray  the  advice  of  the  court,  etc.    The  plaintiff 
claimed  as  heir  in  tail  to  David  Minge. 

The  case  was  argued  by  Taylor  and  Badger,  for  the  plaintiff, 
and  Davie  and  Baker,  for  the  defendant;  but  as  all  the  points 
raised  are  noticed  in  the  opinion  of  the  court,  the  arguments  are 
omitted. 

Ieedell,  J.,  delivered  the  opinion  of  the  court. 

I  cannot  refrain  from  expressing  my  high  satisfaction  in  hav- 
ing heard  this  cause  so  ably  and  perspicuously  argued  on  both 
sides ;  and  which  alone,  in  a  case  of  so  much  novelty  in  some 
respects,  and  intricacy  in  others,  could  have  enabled  me  to  form 
an  opinion  so  early. 

The  title  of  the  lessor  of  the  plaintiff"  (independent  of  that  of 
the  defendant)  is  prima  facie  clear  under  a  tenancy  in  tail ;  the 
father,  who  was  tenant  in  tail  in  possession,  having  died,  and 
he  as  his  eldest  son,  as  such  entitled  to  enter. 

The  defense  is  grounded  on  two  points :  — 

1.  A  denial  of  the  right  of  entry  of  the  lessor  of  the  plaintiff, 
which  if  well  founded  effectually  destroys  this  remedy  by  eject- 
ment; since,  if  the  lessor  of  the  plaintiff  had  no  right  to  enter, 
he  had  no  right  to  make  the  lease  confessed  by  the  common 
rule;  and  without  such  lease,  either  actual  or  confessed,  the 
action  cannot  be  maintained. 

2.  A  denial  of  his  title  altogether,  independent  of  the  remedy 
now  used  for  asserting  it ;  which,  if  well  founded,  f**^  shows 
that  the  lessor  of  the  plaintiff  has  no  title  upon  which  he  could 
recover  in  any  form  of  action. 

To  prove  the  first  point,  the  defendant's  counsel  produce  a 
deed  of  David  Minge,  the  father  of  the  lessor  of  the  plaintiff, 
and  who  was  the  tenant  in  tail  in  possession,  dated  the  15th 
February,  1779,  conveying  the  premises  in  fee  with  warranty  to 
Charles  Gilmour  and  William  Hendric,  under  whom  the 
defendant  claims. 

This,  it  is  alleged,  bars  the  entry  of  the  son,  for  these  reasons : 

1.   Because  such  a  deed,  under  the  act  of  Assembly  of  North 

Carolina  passed  in  the  year  1715,  c.  38,  §  6,  is  to  be  deemed 

equal  to  a  feoffment  in  fee  with  livery,  which  it  is  admitted 
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would   create  a  discontinuance,   and  drive  the  issue    to    his 
formedon. 

2.  Because,  if  this  deed  is  not  to  be  deemed  a  feoffment,  it  is 
at  least  a  bargain  and  sale ;  and  a  bargain  and  sale,  in  fee  with 
warranty,  by  the  tenant  in  tail  in  possession,  does,  in  itself,  with 
or  without  assets,  create  a  discontinuance,  and  consequently  take 
away  the  entry  of  the  issue. 

3.  Because  an  act  of  Assembly  passed  in  1734,  (which  will  be 
more  particularly  considered  presently),  if  it  does  not  bar  the 
title,  takes  away  all  remedy  by  action  or  entry ;  and  '*''  there- 
fore whatever  right  may  subsist  in  the  lessor  of  the  plaintiff', 
the  courts  are  not  permitted  to  give  effect  to  it. 

With  respect  to  the  first  reason  (that  under  the  act  of  Assem- 
bly of  1715)  the  deed  ought  to  be  deemed  to  have  the  same  effect 
as  a  feoffment  with  livery  and  seizin. 

I  do  not  think  the  act  of  Assembly  ought  to  have  any  such 
operation.  If  it  had  been  necessary  to  convey  the  land  at  all, 
that  a  feoffment  should  have  been  made  use  of,  the  livery  would 
have  been  dispense<l  with,  together  with  any  words  of  form  that 
had  been  omitted,  and  public  proof  and  registration  be  consid- 
ered as  a  substitution  of  one  kind,  and  a  better  kind  of  notoriety 
for  another  and  a  worse,  because  a  feoffment  at  the  present  day, 
differently  from  the  solemnities  in  former  times,  may  be  executed 
with  livery  in  secret;  though  at  the  same  time  it  is  to  be 
observed  that  even  in  that  case,  as  our  act  requires  all  convey- 
ances of  land  to  be  registered,  such  a  feoffment  must  be  regis- 
tered; otherwise  even  an  actual  feoffment  and  livery  itself 
would  not  be  sufficient.  In  this  respect,  I  conceive  the  law  of 
this  State  differs  from  that  of  England.  But  when  a  conveyance 
has  sufficient  form  to  convey  a  rightful  estate,  it  appears  to  me 
utterly  unjustifiable  to  apply  words  in  an  act  of  the  legislature 
which  are  calculated  to  give  effect  to  a  rightful  conveyance 
imperfectly  executed,  in  such  a  manner  as  to  convert,  by  neces- 
sary construction,  a  rightful  estate  into  a  wrongful  one;  as  in 
this  instance,  when  the  deed  can  operate  as  a  bargain  and  sale 
(which  is  held  to  convey  only  what  may  lawfully  pass),  to  say  it 
shall  operate  as  a  feoffment,  in  order  that  it  may  work  a  discon- 
tinuance ;  for  whatever  legal  effect  a  discontinuance  may  have, 
still  it  implies  some  wrong  in  the  person  who  creates  it.  Thus, 
Bbun.  C.  C— 26. 
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in  gtrictness  of  law,  and  laying  aside  for  the  present  all  consid- 
eration of  the  indulgences  granted  to  attempts  to  unfetter  estates 
tail,  it  was  the  duty  of  the  ancestor  to  pr&serve  the  right  of 
possession  for  the  heir,  and  not  to  deprive  him  of  it  by  alienating 
f*®^  that  right  to  another,  to  his  prejudice.  "We  ought  not, 
therefore,  at  any  rate  to  say,  in  the  present  instance,  when  the 
ancestor's  deed  was  suificient  to  pass  a  rightful  estate,  that  it 
shall  be  held  to  pass  a  wrongful  one,  unless  upon  the  face  of 
the  deed  there  was  clear  evidence  to  show  that  the  latter  was  his 
intention.  But  there  is  no  such  evidence  in  this  case,  for  surely 
there  is  nothing  on  the  face  of  this  deed  to  warrant  us  in  saying 
that  the  deed  was  designed  as  a  deed  of  feoffment,  and  therefore 
that  it  shall  operate  (under  this  act)  as  a  deed  of  feoffment  would 
do,  accompanied  with  actual  Hvery. 

The  second  reason  (that  this  d^ed,  operating  as  a  bargain  and 
sale  in  fee  with  warranty  by  tenant  in  tail  in  possession,  does  in 
itself,  with  or  without  assets,  create  a  discontinuance),  I  am  clear 
is  well  founded. 

The  following  authorities  on  the  subject  appear  to  me  to  be 
decisive  (Littleton,  §§  598,  699,  600,  601;  Cok.  Littl.  328; 
Gill,  TenureSj  112),  placing  a  bargain  and  sale  and  a  release  on 
the  same  footing. 

And  the  reason,  I  conceive,  why  the  warranty  creates  a  dis- 
continuance in  the  case  of  bargain  and  sale  with  warranty 
annexed,  is  this :  It  is  a  principle  that  when  an  estate  to  which 
a  warranty  is  annexed  is  defeated,  the  warranty  is  good.  (Litt. 
741.)  By  the  bargain  and  sale  in  this  case,  the  bargainee  had 
an  estate  called  a  base  fee,  determinable  on  the  entry- of  the  issue 
in  tail.  If  there  had  been  no  warranty,  the  entry  of  the  issue 
(speaking  generally,  and  independent  of  the  particular  circum- 
stances of  this  case)  would  have  destroyed  the  estate  altogether. 
If,  therefore,  notwithstanding  the  warranty,  the  entry  of  the 
issue  was  lawful,  by  his  entry  the  estate  to  which  the  warranty 
was  annexed  would  be  defeated,  and  consequently  the  warranty 
itself  destroyed.  But  in  order  to  prevent  this  consequence,  and 
to  make  the  bargainee  to  bar  the  issue  if  he  can,  by  showing 
assets  descended  '*"^  from  the  ancestor,  the  issue  is  not  allowed 
to  enter,  and  by  that  means  ipso  facto  determine  the  estate,  but 
he  is  driven  to  his  formedon ;  in  which  case,  the  estate  still  sub- 
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sisting  until  judgment  is  given  against  him,  the  warranty  may- 
be pleaded ;  and  then  the  judgment  will  be  given  either  for  the 
demandant  or  tenant,  as  assets  shall  be  made  to  appear  or  other- 
wise. 

Being  of  opinion  that  for  this  reason  the  lessor  of  the  plaintiff 
had  no  title  to  enter,  it  is  unnecessary  to  say  anything  as  to  the 
remaining  reason  alleged ;  and  this,  indeed,  would  be  alone  suf- 
iicient  to  entitle  the  defendants  to  our  judgment.  But  as  in 
every  case,  and  especially  one  so  important  as  the  present,  it  is 
more  desirable  to  decide  on  the  intrinsic  merits  of  a  title  than 
merely  on  the  form  of  bringing  it  before  the  court,  I  shall  pro- 
ceed to  investigate  the  real  merits  of  the  defendant's  title 
independent  of  any  form.  * 

The  title  of  the  defendant  is  grounded  upon  the  deed  of  the 
tenant  in  tail,  David  Minge,  which  I  mentioned  before,  dated 
and  executed  the  15th  of  February,  1779,  and  conveying  the 
premises  in  fee  to  Charles  Gilmour  and  William  Hendric,  under 
which  the  defendant  claims. 

•This  deed,  as  the  defendant  alleges,  hath  defeated  the  title  of 
the  lessor  of  the  plaintiff,  in  one  of  two  ways.     Either  — 

1.  By  the  operation  of  the  deed  as  a  bargain  and  sale,  with 
warranty  and  assets  descending  on  the  issue  in  tail,  the  present 
lessor  of  the  plaintiff.     Or, 

2.  By  the  act  of  the  Assembly  of  this  State  of  April,  1784, 
c.  22. 

AYith  regard  to  the  first,  it  is  clear  and  is  admitted  that  if 
assets  to  sufficient  value  have  descended  on  the  lessor  of  the 
'**^  plaintiff,  he  is  barred ;  the  reason  of  which  is  to  prevent  cir- 
cuity of  action,  because  the  warranty  binds  him  to  fulfil  the 
warranty  of  his  ancestor,  if  he  hath  assets  to  that  purpose;  and 
if  he  recovered  in  this  action  he  would  be  immediately  possessed 
of  assets,  and  of  course  liable  to  an  action  in  respect  of  them. 

But  it  is  objected  that  in  this  instance  the  heir  is  not  liable  in 
respect  of  assets,  — 

1.  Because  the  land  descended  liable  to  a  charge. 

2.  Because  the  heir  did  not  take  in  quality  of  heir,  but  as 
devisee. 

As  to  the  first  reason,  the  law  seems  to  be  that  notwithstand- 
ing a  charge,  if  it  doth  not  exhaust  the  whole  assets,  the  heir 
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shall  be  liable  in  respect  to  the  overplus,  which  he  undoubtedly 
takes  as  heir.  Though  the  law  appears  formerly  to  have  been 
held  otherwise,  yet  probably  that  was  owing  to  the  uncertainty 
in  many  eases  of  ascertaining  whether  a  charge  would  exhaust 
the  whole  assets  or  not,  and  a  particular  decision  unwarily  crept 
into  a  general  principle.  Later  decisions  seem  to  have  placed 
this  on  a  proper  footing  by  declaring  that  where  the  charge  is 
plainly  less  than  the  value  of  the  whole  land,  the  overplus  shall 
be  assets.  The  assets  in  the  present  instance  are  expressly  found 
to  be  sufficient  beyond  the  charges  to  which  the  estate  is  liable; 
and  therefore  this  objection  is  of  no  avail. 

But  I  have  serious  doubts  whether,  at  the  time  of  the  death 
of  the  ancestor  (which  is  the  true  time  for  considering  the  liar 
bility  of  the  heir),  he  did  not  take  as  devisee,  and  not  as  heir; 
in  which  case  he  seems  not  to  be  liable;  though,  possibly,  if 
they  have  in  Virginia  a  statute  like  that  in  England  concerning 
fraudulent  devisees,  he  might,  even  under  those  circumstances, 
be  deemed  liable.  I  know  not  how  the  fact  as  to  the  Virginia 
law  is ;  and  therefore,  as  well  as  because  ^^^^  the  inference  is 
altogether  a  new  suggestion,  which  would  demand  much  consid- 
eration before  it  ought  to  be  established,  I  consider  this  point  of 
the  case,  it  being  uncertain  whether  he  takes  as  heir  or  devisee, 
too  doubtful  to  ground  an  opinion  upon  it. 

I  therefore  proceed  to  the  next  inquiry — 

Whether  he  is  barred  by  the  act  of  Assembly? 

I  admit,  as  strongly  as  any  man  can  assert,  that  if  this  act  of 
Assembly  is  plainly  unwarranted  by  the  Constitution,  it  is 
totally  void  as  being  passed  without  authority,  the  authority  of 
the  legislature  being,  in  certain  cases,  restricted  by  a  superior 
power  which  must  of  course  be  obeyed. 

The  Constitution  is  a  law  of  the  land,  as  well  as  an  act  of 
Assembly,  with  this  difference:  that  the  former  is  a  supreme 
law,  paramount  to  all  acts  of  Assembly,  and  unrepealable  by 
any.  As  in  case  there  is  a  dispute  whether  one  act  of  Assembly 
is  in  force  or  another,  the  judges  must  decide  this,  and  when  the 
latter  law  is  inconsistent  with  a  former,  say  the  latter  is  in  force, 
because  it  has  repealed  the  former,  having  authority  to  repeal  it. 
So  when  the  Constitution  says  one  thing  and  an  act  of  Assembly 
another,  the  judges  must  say  the  former  law  is  in  force  and  not 
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the  latter,  because  the  former  is  a  supreme  law  unrepealable  and 
uncontrolable  by  the  authority  which  enacted  the  latter. 

The  act  in  question  has  been  contended  to  be  unconstitutional, 
because  it  has  been  suggested  that  it  is  in  violation  of  the  follow- 
ing parts  of  the  Constitution  of  this  State: — 

The  twelfth,  fourteenth,  and  twenty-fourth  sections  of  the 
Bill  of  Rights,  which  is  declared  to  be  a  part  of  the  Constitu- 
tion. 

The  twelfth  section  is  as  follows  :  "  That  no  freeman  ought  to 
be  taken,  imprisoned,  or  disseized  of  his  freehold  liberties  or 
privileges,  or  outlawed  or  exiled,  or  in  any  manner  ^*^^  destroyed 
or  deprived  of  his  life,  liberty,  or  property,  but  by  the  law  of 
the  land." 

This  I  believe  is  taken  from  Magna  Charta,  and  simply 
means,  as  I  understand  it,  that  tliere  shall  be  no  violation  of  the 
laws  of  the  land.  This  provision,  in  the  barbarous  and  ignorant 
times  in  which  Magna  Charta  was  enacted,  might  be  proper  to 
restrain  the  excesses  of  arbitrary  and  unprincipled  kings  and 
nobles,  who  were  every  day  trampling  on  the  law;  more  espe- 
cially as,  even  in  more  settled  times,  a  dispensing  power  was 
alleged  by  many  to  be  a  part  of  the  prerogative  of  the  crown. 
In  the  present  era  of  improved  knowledge  of  law  and  liberty,  it 
seems  scarcely  to  have  been  necessary,  though  no  principle  is  of 
higher  importance ;  because  no  one  would  have  the  effrontery  to 
contend  that  he  had  a  right  to  violate  the  law.  It  is  a  part  of 
the  Constitution,  however,  that  must  be  sacredly  observed ;  and 
I  trust  it  is  a  principle  that  would  have  been  equally  respected 
if  it  had  formed  no  part  of  it.  If  the  law  of  the  land  does  not 
in  this  case  authorize  judgment  to  be  given  for  the  defendant,  in 
the  opinion  of  this  court,  it  will  undoubtedly  not  be  given. 

The  fourteenth  section  is  in  the  following  words :  — 

"That  in  all  controversies  at  law  respecting  property  the 
ancient  mode  of  trial  by  jury  is  one  of  the  best  securities  of  the 
rights  of  the  people,  and  ought  to  remain  sacred  and  inviolable." 

The  expression  here  is  rather  indefinite,  but  at  the  utmost  it 
can  only  mean  that  in  all  cases  where  trial  by  jury  formerly 
took  place  such  should  be  the  mode  of  trial  in  future.  T(T  apply 
that  to  this  case :  In  ejectments  formerly,  on  the  issue  of  not 
guilty,  the  trial  was  by  jury ;  so  it  has  been  in  this  instance. 
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The  Constitution,  therefore,  in  this  particular  has  been  exactly 
observed. 

The  following  are  the  words  of  the  twenty-fourth  section: — 

[43]  "That  retrospective  laws  punishing  facts  committed  be- 
fore the  existence  of  such  laws,  and  by  them  only  declared 
criminal,  are  oppressive,  unjust,  and  incompatible  with  liberty. 
Wherefore  no  ex  postfdcto  law  ought  to  be  made." 

This,  from  the  construction  of  the  whole  clause,  evidently 
relates  to  punishment  by  subsequent  acts  for  things  innocently 
done  at  the  time,  or  then  punishable  in  a  different  manner.  The 
clause  considers  the  words  ex  post  faeto,  as  I  conceive,  to.  have 
that  meaning;  otherwise  the  conclusion  is  too  large  for  the 
premises.  In  a  great  case  now  depending  in  the  Supreme  Court 
of  the  United  States,  argued  last  February,  on  the  meaning  of 
ex  post  facto  laws,  in  the  sense  of  the  Constitution  of  the  United 
States,  numerous  and  strong  authorities  were  adduced  to  show 
that  the  expression  ex  post  facto  technically  had  that  meaning. 
A  majority  of  the  judges  appeared  to  be  convinced  of  it,  but 
upon  the  doubt  of  one  the  case  was  not  decided. 

There  are  strong  reasons  why  the  expression  should  be  con- 
fined to  criminal  and  not  to  civil  cases.  No  principle  can  ever 
justify  the  punishment  of  an  innocent  man ;  and  a  man  is  cer- 
tainly innocent  who  violates  no  law  in  being.  Neither  can  it 
ever  be  justified  to  punish  a  man  not  entirely  innocent,  in  a 
different  manner  from  the  punishment  prescribed  and  pointed 
out  to  him  at  the  time  his  offense  is  committed.  These  are  first 
principles  of  natural  justice,  a  deviation  from  which  will  gener- 
ally be  found  as  impolitic  as  it  is  unjust.  But  in  times  of 
violent  faction  or  confusion  of  any  kind,  men  are  pften 
prompted,  if  they  can,  to  destroy  their  adversaries  under  the 
color  of  the  law.  The  numerous  acts  of  attainder  in  England, 
and  other  arbitrary  parliamentary  punishments,  show  how 
necessary  it  was  for  a  wise  people,  forming  a  Constitution  for 
themselves,  to  guard  against  tyrannies  like  these j  but  there  not 
only  is  little  reason  to  apprehend  a  legislative  interference  for  the 
sake  of  '**^  unjustly  transferring  property  from  one  man  to 
another,  but  a  constitutional  provision  to  that  effect  would  be 
found  extremely  difficult  without  interfering  with  some  of  the 
most  necessary  principles  of  legislation. 
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A  few  instances  will  be  sufficient  to  show  this:  — 

1.  As  to  the  roads.  It  is  absolutely  necessary  in  every  coun- 
try that  there  should  be  a  power  of  laying  out  public  roads. 
This  of  course  must  be  done  under  the  direction  of  the  legisla- 
ture. Suppose,  in  the  opinion  of  the  legislature,  a  particular 
road  ought  to  be  laid  out;  but  one  or  two  individuals  who  own 
land  through  which  it  must  pass  will  not  consent  to  part  with 
any  of  it  for  that  purpose.  Are  the  public  to  suffer  for  want  of 
such  a  road,  or  may  not  the  legislature  order  the  land  they  have 
occasion  to  make  use  of  to  be  valued,  and  appropriate  it  accord- 
ingly, after  paying  or  tendering  the  value  ? 

2.  In  the  case  of  fortifications.  The  erection  of  such  in  par- 
ticular places  might  be  indispensable  for  the  safety  of  the  country 
in  defending  it  against  a  foreign  enemy.  Ought  the  possibility 
of  such  defense  to  be  liable  to  be  defeated  by  the  caprice  or 
disaffection  of  a  single  individual,  or  the  legislature  to  cause  the 
fortifications  to  be  erected,  taking  the  proper  care  to  compensate 
the  individual  to  the  full  value  of  the  property  and  for  any  con- 
sequential injury  arising  from  the  loss  of  it? 

3.  So  also  in  the  case  of  light-houses.  It  is  certainly  the 
duty  of  every  country,  not  only  for  the  safety  of  its  own  citizens, 
but  from  motives  of  general  humanity  to  all  others,  to  erect 
light-houses  on  such  parts  of  the  coast  where  dangers  to  naviga- 
tion may  be  imminent  without  such  assistance.  How  defective 
would  be  that  policy  which  should  deprive  a  legislature  pf  so 
useful  a  power,  to  the  loss,  possibly,  of  many  innocent  lives ! 

'*"'  4.  So  also  when  it  is  deemed  necessary  to  impose  taxes. 
Is  anything  more  common  than  to  direct  a  distress  upon  the 
property  of  an  individual,  if  his  taxes  are  not  paid,  and  if 
unpaid  within  a  limited  time,  that  the  property  either  real  or 
personal,  as  the  case  may  be,  shall  be  sold  in  order  to  raise  the 
money. 

These  are  obvious  instances,  to  which  others  might  easily  be 
added  to  show  that  a  legislature  would  be  deprived  of  some  of 
its  most  essential  and  important  powers,  if  its  authority  was  so 
restricted  that  it  could  not  take  away  property  from  individuals, 
in  any  instance,  without  the  owners'  personal  consent,  directly 
given  for  that  purpose,  even  for  objects  of  the  utmost  public 
concern,  and  after  the  greatest  care  to  prevent  any  injury  to  the 
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individual.  It  would  therefore  have  beeu  very  unwise  if  the 
Constitution  had  restricted  the  legislature  in  any  such  instance; 
and  this  consideration,  combined  with  the  little  probability  of 
such  a  power  being  abused,  is  a  strong  additional  reason  why 
the  words  ex  post  facto  should  be  confined  to  criminal  cases  only, 
especially  when  there  not  only  are  no  words  that  require  a  con- 
trary construction,  but  the  words  themselves  plainly  point  out 
the  construction  I  have  given. 

It  is,  however,  further  urged  by  the  counsel  for  the  plaintiff 
that  this  act  is  contrary  to  natural  justice,  and  therefore  void. 

Some  respectable  authorities  do,  indeed,  countenance  such  a 
doctrine — that  an  act  against  natural  justice  is  void.  Others 
maintain  a  different  one,  with  at  least  an  equal  claim  to  respect. 
Under  these  circumstances,  I  can  only  consult  my  own  reason ; 
and  I  confess  I  think  no  court  is  authorized  to  say  that  an  act 
is  absolutely  void  merely  because,  in  the  opinion  of  the  court,  it 
is  contrary  to  natural  justice. 

Two  principles  appear  to  me  to  be  clear :  — 

[4o]  j£  ^jj  g^gj  |jg  unconstitutional,  it  is  void. 

If  it  be  constitutional,  it  is  valid. 

In  the  latter  case  it  must  be  admitted  that  the  legislature  have 
exercised  a  trust  confided  to  them  by  the  people.  In  doing  so  they 
necessarily  are  left  to  their  own  discretion,  and  it  is  to  be  pre- 
sumed they  will  have  a  due  regard  to  justice  in  all  their  conduct. 
It  is^  however,  I  conceive,  left  to  them  so  far  without  control ; 
and  if  they  abuse  their  trust  in  the  execution  of  an  acknowledged 
power,  they  are  indeed  responsible,  in  the  only  way  in  which  a 
legislature  can  be  responsible,  for  not  exercising  their  authority 
properly;  but  still,  having  exercised  an  authority  confided  to 
them,  their  act  is  legal  in  the  same  manner  as  a  judgment  given 
by  this  court  would  be,  in  a  case  confessedly  within  its  jurisdic- 
tion, however  erroneous  the  principles  may  be  on  which  the 
court  decided. 

The  words  "against  natural  justice"  are  very  loose  terms, 
upon  which  very  wise  and  upright  members  of  the  legislature 
and  judges  might  differ  in  opinion.  If  they  did,  whose  opinion 
is  properly  to  be  regarded — those  to  whom  the  authority  of 
passing  such  an  act  is  given,  or  a  court  to  whom  no  authority, 
in  this  respect,  necessarily  results?     This  case  is  surely  different 


MiNGE   V.   GiLMOUR.  393 

from   an  unconstitutional  act  which  the  courts  must  certainly 
declare  to  be  void,  because  passed  without  any  authority  whatever. 

The  Constitution,  by  saying  that  the  legislature  shall  have 
authority  in  certain  cases,  but  shall  not  have  in  others,  as  plainly 
declares  everything  valid  done  in  pursuance  of  the  first  provision, 
as  everything  void  that  is  done  in  contradiction  of  the  last ;  and 
it  may  surely  be  inferred  that  if,  in  addition  to  other  restrictions 
on  the  legislative  power,  such  a  restriction  as  that  in  question 
was  intended,  so  as  to  leave  it  to  the  courts,  in  all  instances,  to 
say  whether  '*'^  an  act  was  agreeable  to  natural  justice  or  not, 
this  restriction  would  have  been  inserted,  together  with  others. 

All  courts,  indeed,  as  being  bound  to  give  the  most  reasonable 
construction  to  acts  of  the  legislature,  will,  in  construing  an  act, 
do  it  as  consistently  with  their  notions  of  natural  justice  (if  there 
appears  any  incompatibility)  as  the  words  and  context  will 
admit ;  it  being  most  probable  that,  by  such  construction,  the 
true  design  of  the  legislature  will  be  pursued  ;  but,  if  the  woi'ds 
are  too  plain  to  admit  of  more  than  one  construction,  and  the 
provisions  be  not  inconsistent  with  any  articles  of  the  Constitu- 
tion, I  am  of  opinion,  for  the  reason  I  have  given,  that  no  court 
has  anthority  to  say  the  act  is  void  because  in  their  opinion  it  is 
not  agreeable  to  the  principles  of  natural  justice. 

Admitting,  however,  that  this  is  a  ground  upon  which  a  court 
has  authority  to  decide,  I  am  of  opinion  that  this  act  is  not 
contrary  to  the  principles  of  natural  justice. 

We  are  to  recollect  that,  for  many  centuries  in  England,  the 
establishment  of  perpetuities  in  landed  estates  has  been  deemed 
a  great  grievance.  An  estate  tail,  in  particular,  created  by  the 
statute  de  donis  (which  is  undoubtedly  a  perpetuity,  because  by 
possibility  it  may  last  forever),  has  been  considered  a  dangerous 
support  of  a  high  aristocratic  interest  attended  with  numerous 
evils  both  public  and  private,  so  much  so  that  though  the  statute 
ha.s  never  been  directly  repealed,  yet  successful  evasions  of  it 
have  been  practiced,  and  some  of  them  with  the  direct  sanction 
of  the  legislature  itself.  If  this  act,  therefore,  has  been  in  such 
discredit  even  in  England,  where  there  exists  a  government 
consisting  of  king,  lords,  and  commons,  of  course  a  great 
aristocratical  interest,  notwithstanding  which  it  has  been  deemed 
too  aristocratical  even  for  them,  well  might  it  excite  the  jealousy 
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and  precaution  of  the  representatives  of  the  people  of  this  State, 
assembled  to  establish  a  republican  form  '**'  of  government, 
founded  on  the  basis  of  political  equality  among  all  the  citizens, 
and  to  which  any  aristocratical  devices  must  be  particularly 
detrimental.  This  subject,  therefore,  did  not  escape  the  attention 
of  the  convention  who  framed  the  Constitution  of  this  State; 
but  they  made  the  following  provisions  concerning  it: — 

1.  In  the  Bill  of  Rights,  section  23 :  ''That  perpetuities  and 
monopolies  are  contrary  to  the  genius  of  a  free  State,  and  ought 
not  to  be  allowed." 

In  the  Constitution,  section  43 :  "  That  the  future  legislature 
of  this  State  shall  regulate  entails  in  such  a  manner  as  to  prevent 
perpetuities." 

It  may  well  be  conceived  that  in  the  very  critical  period  in 
which  this  convention  sat,  and  considering  the  other  important 
business  they  had  to  do,  they  had  not  sufficient  leisure  to  attend 
to  this  subject,  so  as  to  make  a  provision  for  it  in  all  its  proper 
details.  They  therefore  directed  a  future  legislature  to  do  it; 
but,  by  the  anxiety  they  showed  on  the  subject  (declaring  per* 
petuities  and  monopolies  contrary  to  the  geuius  of  a  free  State, 
and  directing  the  legislature  in  the  manner  above  expressed), 
they  showed  their  opinion  of  the  existence  of  the  evil,  their 
earnest  desire  to  remedy  it,  and  that  it  was  of  a  kind  which  in 
their  opinion  required  the  sanction  of  the  Constitution  itself,  and 
might  not  safely  be  confided  altogether  to  legislative  discretion 
to  provide  a  remedy  or  not.  It  may  therefore  justly  be  consid- 
ered that  the  legislature  had  the  authority  of  the  convention  as 
to  this  object  devolved  on  them,  and  consequently,  that  when  the 
law  passed  which  they  were  directed  to  enact,  it  should  have  the 
same  effect  as  if  the  provisions  in  it  had  formed  part  of  the 
Constitution  itself.  The  provision  in  the  Constitution  would 
otherwise  be  nugatory  and  idle,  since,  had  that  said  nothing  on 
the  subject,  the  legislature  might  undoubtedly  have  regulated 
entails  as  they  pleased. 

f**'  It  is  a  known  principle  of  law,  in  any  ordinary  case,  that 
when  any  estate  is  created  by  virtue  of  a  power,  the  party  to 
whom  it  is  conveyed  shall  be  deemed  to  hold  the  estate  under 
the  power,  and  not  simply  under  the  conveyance  itself. 

We  know  it  is  an  invariable  principle  of  equity  (whose  object 
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it  professedly  is  to  decide  on  the  principles  of  natural  justice, 
when  no  express  law  interferes),  that  what  ought  to  have  been 
done  shall  be  regarded  as  done. 

As  estates  of  this  nature  are  declared  by  the  Bill  of  Rights  to 
be  contrary  to  the  genius  of  a  free  people,  and  that  they  ought 
not  to  be  allowed,  and  the  legislature  are  directed  by  the  Consti- 
tution to  regulate  entails  in  such  a  manner  as  to  prevent  per- 
petuities, if  either  the  difficulty  of  the  case,  the  interference  of 
other  business,  or  the  wilful  neglect  of  the  legislature  occasioned 
a  postponement  of  the  remedy  which  it  was  the  duty  of  the  legis- 
lature to  provide,  it  cannot  be  unreasonable  to  say,  that  when  the 
provision  -^ras  made,  it  should  guard  against  any  intermediate 
evils  (if  any  had  occurred),  which  had  accrued  contrary  to  the 
true  intent  and  meaning  of  the  Constitution,  in  which  the  whole 
people  had  an  interest,  and  the  benefits  of  which  they  were 
entitled  to,  without  the  legislature  being  at  liberty  to  withhold 
them. 

Upon  a  great  scale  tlie  legislature  may  be  considered  as  trust- 
ees, the  people  as  the  persons  for  whose  benefit  the  trust  was 
created.  Ought  they,  therefore,  to  suffer  any  injury  by  any 
delay  in  the  execution  of  the  trust?  They  certainly  ought  not, 
if  it  were  in  the  power  of  the  trustees  to  prevent  it. 

In  this  case,  I  conceive,  the  legislature,  at  the  time  they  exe- 
cuted this  authority,  were  to  consider  whether  the  evils  which 
had  happened  in  the  mean  time  (if  any  had  happened)  required 
a  retrospective  remedy  in  order  to  defeat  any  mischief  which  a 
delay  contrary  to  the  intent  of  the  Constitution  had  occasioned 
or  not.  If  it  appeared  to  them  t'*"^  that  such  a  remedy  was 
proper,  to  give  the  Constitution  its  full  effect,  I  conceive  they 
not  only  had  authority,  but  it  was  their  duty  to  provide  it ;  the 
whole  regulation  on  this  subject  being  by  the  Constitution  itself 
left  to  their  discretion.  If  no  such  remedy  appeared  necessary 
they  might  make  an  ordinary  act,  to  take  place  in  every  partic- 
ular in  future ;  but  they  viewed  it  in  the  former  light,  and  their 
decision,  of  course,  must  be  submitted  to. 

The  persons  to  be  affected  by  this  act  who  resided  in  the  State, 
and  were  citizens  of  it,  might  derive  more  benefit  from  their 
share  of  the  public  property  occasioned  by  the  remedy  against  so 
great  an  evil,  than  loss  by  being  deprived  of  a  particular  estate 
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derived  from  so  obnoxious  a  source.  They,  at  any  rate,  partake 
equally  of  the  benefits  of  the  Constitution  with  others  who  were 
parties  to  it,  and  consequently  liable  to  all  its  advantages  and 
disadvantages. 

Persons  who  are  not  resident  in  the  State,  but  as  citizens  of 
other  States  are  permitted  to  hold  lands  in  it,  though  in  some 
respects  differently  circumstanced,  cannot  expect  to  hold  their 
titles  upon  a  different  footing  from  citizens  themselves,  and  may 
possibly,  in  some  particular  instances,  be  compensated  for  the 
loss  of  one  estate  by  the  superior  value  of  others,  if  they  hold 
such,  derived  from  the  general  influence  of  wise  precautions  for 
the  public  benefit. 

In  a  state  of  society  properly  regulated  it  must  frequently 
happen  that  private  and  public  interests  in  some  degree  interfere 
with  each  other.  In  such  cases  is  it  not  unavoidable,  and 
agreeable  to  the  very  principle  on  which  all  governments  are 
formed,  that  the  former  should  yield  to  the  latter?  Yet,  clear 
as  this  principle  is,  and  necessary  as  in  many  cases  it  is  that  it 
should  be  enforced,  many,  from  injudicious  notions  of  liberty, 
speak  of  the  rights  of  each  individual  as  if  he  subsisted  in  a  state 
of  nature  unconnected  with  any  other  mortal  in  the  universe, 
and  deriving  no  benefits  from  a  well-constituted  '**'  society, 
which  are  more  than  an  ample  compensation  for  any  accidental 
sacrifice  which  the  public  interest  may  occasionally  require  of  a 
subordinate  private  advantage  to  a  superior  public  good. 

These  are  considerations  upon  the  supposition  that  the  rights 
of  the  lessor  of  the  plaintiff  subsisted  in  full  force  under  the 
statute  de  donis  until  the  act  of  Assembly  in  question  was  made. 

That,  however,  may  well  be  doubted  because  there  seem  at 
least  plaugible  reasons  for  suggesting  that  it  was  altogether  taken 
away  by  the  Constitution,  or  at  least  by  the  act  of  Assembly  of 
April,  1778,  c.  5. 

It  will  be  immaterial  to  consider  the  effect  of  the  former, 
because  if  the  latter  was  not  operative  enough  for  the  purpose, 
the  former  undoubtedly  was  not ;  and  if  the  latter  was,  it  was 
sufficiently  early  to  establish  the  title  of  the  defendant  on  this 
ground. 

The  provisions  of  the  act  in  question,  so  far  as  they  concern 
this  subject,  are  as  follows:  — 
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"  Whereas  doubts  may  arise  upon  the  revolution  in  govern- 
ment, whether  any  and  what  laws  continue  in  force  here :  For 
prevention  of  which, 

"Be  it  enacted"  etc.,  "That  all  such  statutes  and  such  parts 
of  the  common  law  as  were  heretofore  in  force  and  use  within 
this  Territory,  and  all  the  acts  of  the  late  general  assemblies 
thereof,  or  so  much  of  the  said  statutes,  common  law,  and  acts  of 
Assembly  as  are  not  destructive  of,  repugnant  to,  or  inconsistent 
with  the  freedom  and  independence  of  this  State,  and  of  the  gov- 
ernment therein  established,  and  which  have  not  been  otherwise 
provided  for  in  the  whole  or  in  part,  not  abrogated,  repealed, 
expired,  or  become  obsolete,  are  hereby  declared  to  be  in  full 
force  within  this  State." 

[ss]  Though  these  words  are  altogether  in  the  affirmative,  they 
imply  a  negative  because  the  act  was  expressly  made  to  remove 
doubts  "whether  any  and  what  laws"  were  in  force,  and  of 
course  to  exclude  from  the  construction  of  being  in  force  all  not 
specified. 

If,  therefore,  the  statute  de  donis  be  not  one  of  those  intended 
by  the  legislature  to  be  in  force,  it  remained  no  longer  in  force 
after  this  act  was  made,  even  had  it  been  so  till  then. 

Whatever  doubt  might  have  existed  otherwise,  yet  the  words 
of  the  Bill  of  Rights  and  the  Constitution  themselves  show  that, 
in  the  opinion  of  those  who  framed  them,  this  act  was  deemed 
inconsistent  with  the  freedom  and  independence  of  this  State. 
This  act,  therefore,  was  not  one  of  those  declared  to  be  in  force, 
and  consequently,  if  no  exception  is  to  be  made  of  this  case  in 
particular,  it  is  to  be  deemed  abrogated,  at  least  from  that  time. 

There  being  special  provision  in  the  Constitution  concerning 
entails,  any  act  on  this  subject  might  be  deemed  impliedly 
excepted  from  these  general  words  if  such  estates  then  in  being 
were  to  be  entirely  destroyed  by  it ;  but  if  they  were  not,  the 
only  effect  such  a  construction  could  have  would  be  to  reduce 
them  to  their  common  law  condition,  that  is,  to  make  them  fees 
conditional,  by  taking  off  the  restraint  of  alienation  which  the 
statute  de  dmiis  imposed,  and  which  restraint  constituted  the 
whole  danger  from  them  which  the  Constitution  contemplated. 

If  this  view  of  the  subject  be  proper,  then,  as  this  act  was 
passed  in  April,  1778,  when  David  Minge  was  alive,  instead  of 
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holding  an  estate  tail,  as  before,  he  held  an  estate  called  a  fee 
conditional  one,  the  property  of  which  undoubtedly  was,  as  he 
had  then  issue  boru  capable  of  inheriting  the  estate,  to  alien  the 
estate  as  he  thought  proper.  His  alienation,  ^^"■'^  accordingly,  to 
Gilmour  and  Hendric,  under  the  deed  of  the  15th  February, 
1779,  is  (upon  this  ground)  a  complete  bar  to  the  lessor  of  the 
plaintiff,  independent  of  all  other  circumstances  in  the  case. 

I  do  not,  however,  confidently  rely  upon  this  principle;  but 
whatever  doubt  may  be  entertained  on  that  part  of  the  case,  I 
am  clear  in  the  former  reasons  I  have  urged,  showing  that  the 
title  of  the  lessor  of  the  plaintiff  (if  he  ever  had  any)  Avas  consti- 
tutionally taken  away  by  the  conjoint  operation  of  the  Constitu- 
tion and  the  act  of  Assembly  passed  in  pursuance  of  its  express 
authority;  and  therefore  that  he  must  fail  in  this  case  as  well 
for  want  of  title  as  from  pursuing  an  improper  remedy. 

I  am  authorized  to  say  my  brother  Sitgeeaves  concurs  in 
this  opinion;  the  consequence  is  that  there  must  be  judgment  for 
the  defendant. 


PECK  V.  R.  &  T.  WILLIAMSON. 

[U.  S.  Circuit  Court,  District  of  North  Caroliua,  1813.  —  1  Car.  L.  Eep.  63.] 

Judgment  of  State  Coitet — Conclusiveness  in  Othee  States. — Tlie  judgment 
of  one  State  court  is  not  conclusive  in  a  suit  instituted  iipon  it  in  another  State. 

Constitutional  Law — Faith  and  Cbedit  oe  State  Eecords.  —  While  full  faith 
and  credit  must  be  given  to  the  acts  of  one  State  in  another,  the  effect  thereof 
may  be  prescribed  by  Congress^ 

Marshall,  Chief  Justice;  Pottee,  District  Judge. 

Debt  on  a  judgment  recovered  by  the  plaintiff  against  the 
defendants,  in  the  Supreme  Court  of  Massachusetts.  Among 
other  points  involved  in  the  case  was  the  much  agitated  question 
as  to  the  effect  which  a  judgment  obtained  in  one  State  should 
have  when  suit  is  instituted  upon  it  in  another  State. 

f^*'  It  was  contended  on  behalf  of  the  plaintiff  that  the  judg- 
ment was  as  conclusive  to  every  purpose  es  if  it  had  been  ren- 
dered in  the  court  where  suit  was  brought;  and  this  by  the 
express  provision  of  Congress  under  the  Constitution. 
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On  behalf  of  the  defendant  it  was  ui'ged  that  the  judgment 
was  merely  prima  facie  evidence  of  a  debt,  liable  to  be  rebutted 
by  other  testimony,  agreeably  to  the  well-known  rule  of  the 
common  law  in  respect  to  foreign  judgments. 

After  an  elaborate  argument  on  this  point  by  R.  Williams  for 
the  plaintiff,  and  D.  Ga/meron  and  Gaston,  for  the  defendants, 

Maeshall,  C.  J.,  delivered  the  opinion  of  the  court. 

As  this  very  important  question  has  not  yet  been  decided  in 
this  court,  nor  in  the  Supreme  Court  of  the  United  States,  my 
brother  judge  and  myself  feel  ourselves  at  liberty  to  pronounce 
that  opinion  which  our  own  judgment  dictates.  To  us  it  appears 
very  clear  that  the  Constitution  makes  a  pointed  distinction 
between  the  faith  and  credit,  and  the  effect,  of  a  record  in  one 
State  when  exhibited  in  evidence  in  another.  With  respect  to 
the  former,  the  Constitution  is  peremptory  that  it  must  have 
full  faith  and  credit ;  with  respect  to  the  latter,  it  provides  that 
Congress  may  prescribe  the  effect  thereof.  Unless  Congress  had 
prescribed  its  effect,  it  should  be  allowed  only  such  as  it  pos- 
sesses on  common-law  principles.  In  our  opinion  Congress 
have  not  prescribed  its  effect.  To  suppose  that  they  have  is  to 
believe  that  they  use  the  words  "  faith  and  credit "  in  a  sense 
different  from  that  which  they  have  in  the  clause  of  the  Consti- 
tution upon  which  they  were  legislating. 

It  is  very  doubtful,  however,  whether  this  opinion  would 
receive  the  sanction  of  the  Supreme  Court.  A  different  one 
f^^  has  been  delivered  by  Judge  Cushing  in  the  Federal  Court 
of  Virginia.  Judge  Washington  has  also  recently  decided  in 
favor  of  the  conclusiveness  of  such  a  judgment ;  and  from  the 
case  cited  at  the  bar,  from  the  New  York  Term  Eeports,  such 
appears  to  be  the  opinion  of  Judge  Livingston.  The  defendant, 
being  permitted  to  impeach  the  consideration  of  the  judgment, 
introduced  very  strong  testimony  for  that  purpose,  upon  which 
the  jury  with  the  approbation  of  the  court  found  a  verdict  for 
the  plaintiff  for  a  sum  far  short  of  that  which  he  bad  recovered 
in  his  original  judgment. 
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EVANS  V.   ROBINSON. 

V.  S.  Circuit  Court,  District  of  Maryland,  1813.  — 1  Car.  L.  Eep.  209.] 

Patentability  op  Inventioks. — An  inventor  of  a  new  and  useful  improvement 

on  an  old  principle,  whereby  it  is  applied  to  a  new  and  useful  purpose,  is  entitled 

to  a  patent  thereon. 
Extension  of  Patents — Power  of  Congeess.  —  Congress  has  the  exclusive  power 

to  grant  patents,  and  to  renew  or  prolong  the  time  for  the  continuance  of  the 

same. 
Ex  Post  Facto  Laws  are  laws  which  affect  solely  crimes  and  criminal  cases.    The 

term  is  not  used  with  reference  to  laws  affecting  civil  cases 

The  following  brief  statement  was  furnished  to  Mr.  Oliver 
Evans  by  his  counsel,  for  the  purpose  of  exhibiting  to  the  com- 
mittee of  Congress  appointed  on  the  subject  of  his  patent  right. 
The  Hon.  Judge  Duvall  in  his  testimony  before  the  com- 
mittee of  the  Senate  of  the  United  States  confirmed  it;  and  has 
observed  that  he  did  not  consider  the  representation  so  full  in 
favor  of  Mr.  Evans  as  the  evidence  warranted. 

At  the  last  (November)  term  of  the  Circuit  Court  of  the 
United  States,  Baltimore,  several  actions  came  to  trial  which 
had  been  brought  by  Oliver  Evans  against  diiferent  persons  for 
infringing  his  patent  right,  by  using  his  mill  machine  without 
his  permission. 

[aio]  rpjjg  millers  near  Baltimore,  with  the  Ellicotts  and  Tysons 
at  their  head,  made  a  common  cause  with  the  defendants.  The 
defense  set  up  was  that  Evans  was  not  the  original  inventor  of 
the  machines  for  which  he  had  obtained  the  patent.  To  support 
this  defense  witnesses  were  summoned  from  various  and  distant 
places,  particularly  from  the  neighborhood  of  Christiana,  in  the 
State  of  Delaware,  where  Evans  resided  at  the  time  when,  as  he 
alleges,  the  invention  took  place.  The  causes  were  twice  con- 
tinued, on  the  application  of  the  defendants  to  give  them  an 
opportunity  of  procuring  the  attendance  of  all  their  witnesses. 
All  did  attend  at  the  trial. 

The  machines  in  question  were  the  conveyor,  the  elevator, 
and  the  hopperboy.  Evans'  patent  included  others,  but  they 
are  not  in  general  used  by  the  defendants.  As  to  the  conveyor, 
the  proof  was  that  Jonathan  Ellicott,  previous  to  the  invention 
of  Oliver  Evans,  had  invented  and  used  a  machine  something 
like  the  conveyor  of  Evans ;  but  it  was  proved  on  the  part  of 
Evans  that  his  conveyor  differed  essentially  from  that  of  Elli- 
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cott,  was  an  improvement  on  it,  and  was  much  better  adapted  to 
tlie  purpose  to  which  Evans  applied  it.  It  was  also  proved  that 
Ellieott  had  never  applied  his  machine  to  that  purpose  until  the 
application  was  made  and  practiced  by  Evans,  who,  consequently, 
not  only  improved  the  machine  in  a  new  and  useful  manner, 
but  invented  a  new  and  useful  application  of  it  when  so 
improved,  making,  thereby,  a  new  and  useful  improvement  in 
the  art  of  manufacturing  flour. 

The  elevator  came  next  in  question.  Here  the  defendant 
gave  evidence  of  various  hydraulic  machines,  something  resem- 
bling an  elevator,  that  had  formerly  been  used  in  Europe  (or 
proposed  to  be)  for  raising  water;  but  it  appeared  that  none  of 
those  machines  had  ever  been  applied  to  the  raising  of  meal  or 
grain,  or  were  fit  for  that  purpose.  The  elevator  of  Mr.  Evans 
was  essentially  different  and  a  great  '^-'-'^^  improvement,  which 
not  only  applied  for  this  new  purpose  in  the  manufacture  of 
flour,  but  was  extremely  useful  for  that  purpose.  They  then 
produced  a  miller  from  the  State  of  Delaware,  of  the  name  of 
Stroud,  who,  after  Evans  told  him  grain  and  flour  might  be 
raised  by  a  machine,  did  in  fact  make  an  elevator  similar  to 
that  of  Evans,  though  not  complete.  But  Stroud  declares  he 
never  should  have  thought  of  it  but  for  the  information  he 
received  from  Evans;  and  it  was  proved  on  the  part  of  Evans 
that  he  invented  his  elevator  and  made  a  complete  model  of  it 
before  Stroud's  was  made.  On  this  head  Stroud  was  so  well 
satisfied  that  he  purchased  a  license  from  Evans  to  use  his 
elevator,  together  with  his  other  improvements. 

As  to  the  hopperboy,  the  defendant  gave  evidence  that  some 
millers  in  Delaware  of  the  name  of  Marshall,  having  heard  of 
Evans'  discoveries,  which  were  kept  concealed,  invented  and 
attempted  t«  use  a  very  imperfect  machine  for  the  purpose  to 
which  Evans  applied  his  hopperboy.  But  the  Marshalls,  who 
were  produced  as  witnesses,  proved  that  their  machine  did  not 
answer  the  purpose  on  account  of  several  essential  defects  in  its 
principle  and  construction,  and  that  as  soon  as  that  of  Evans, 
which  was  very  different  and  very  complete,  made  its  appearance, 
they  adopted  it  by  license  from  him,  and  threw  aside  their  own. 
All  these  machines  were  admirably  combined  in  an  original  and 
useful  manner  by  the  patentee. 
Eeot.  C.  C— 26. 


402  Evans  v.  Eobinson. 

The  defendants  thus  defeated  on  the  evidence  next  attacked 
the  case  on  the  construction,  and  even  the  constitutionahty  of 
the  act  of  Congress ;  but  the  court,  composed  of  Me.  Duvall, 
a  judge  of  the  Supreme  Court,  and  Me.  Houston,  the  district 
judge,  decided  against  them  on  every  point.  They  then  gave 
up  the  defense,  and  confined  all  their  evidence  to  the  mitigation 
of  damages.  The  jury  found  a  verdict  of  one  thousand  eight 
hundred  and  fifty  dollars  for  the  plaintiff  in  the  first  case,  who 
declined  demanding  the  treble  damages  allowed  by  law.  The 
defendants  f***'  in  all  the  subsequent  cases  which  came  to  trial, 
to  the  number  of  four,  confined  themselves  entirely  to  excuses 
in  mitigation  of  damages.  In  all  the  cases  there  were  verdicts 
for  the  plaintiff,  with  ample  damages,  which  gave  universal 
satisfaction. 

The  special  act  of  Congress,  it  will  be  observed,  under  which 
the  patent  in  controversy  was  granted,  gives  a  right  of  action 
against  such  only  as  have  used,  since  its  passage,  or  may  here- 
after use  the  machines,  without  having  purchased  license  there- 
for. All  who  paid  under  the  former  defective  patent  are 
expressly  protected;  nor  can  there  be  any  recovery  for  using 
the  machines  prior  to  the  present  patent,  even  without  having 
paid  for  them.  The  special  act  is  not  retrospective  in  its  opera- 
tion, or  in  the  construction  put  upon  it  by  the  patentee  and  his 
counsel. 

EvanSj  to  show  the  utility  as  well  as  the  originality  of  his 
improvements,  produced  at  the  trial  many  respectable  witnesses, 
and  read  the  following  certificate  from  Messrs.  EUicotts,  near 
Baltimore,  the  most  skillful  millwrights  and  experienced  millers 
in  this  or  any  other  part  of  the  United  States :  — 

"  We  do  certify  that  we  have  erected  Mr.  Evans'  new  invented 
mode  of  elevating,  conveying,  and  cooling  meal,  etc.  As  far  as 
we  have  experienced  we  have  found  them  to  answer  every  valu- 
able purpose,  well  worthy  the  attention  of  any  person, concerned 
in  merchant,  or  even  extensive  country  mills,  who  wishes  to 
lessen  the  labor  and  expense  of  manufacturing  wheat  into  flour. 

"John  Ellicott, 

"JOHNATHAN   ElLICOTT, 

"Geoege  Ellicott, 
"Nath.  Ellicott. 
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"Ellicott's  Mills,  Baltimore  County,  Md.,  August  4,  1790." 

Respecting  the  utility  of  these  machines  and  improvements, 
it  was  fully  proved  that  in  a  mill  which  can  manufacture 
l«i3]  twenty  barrels  of  flour  in  a  day  they  save  at  least  three 
hundred  dollars  a  year  in  labor  alone;  that  the  operation  is 
more  perfectly  performed,  and  with  less  waste ;  that  more  work 
can  be  done  by  the  same  mill,  and  a  larger  proportion  of  super- 
fine flour  produced  from  a  given  quantity  of  wheat,  equal  to 
at  least  fifty  cents  gain  to  the  miller  on  each  bari-el ;  that  the 
saving  on  the  whole  in  such  a  mill,  upon  the  most  moderate 
computation,  amounts  to  one  thousand  two  hundred  dollars  a 
year,  probably  much  more;  and  that  no  mill  without  these 
improvements  can  be  employed  in  competition  with  such  as 
have  them. 

"  We  were  counsel  for  Mr.  Oliver  Evans  in  these  cases,  and 
have  given  this  statement  at  his  request.  We  certify  it  to  be 
true,  and  have  no  doubt  that  the  judges  who  heard  the  cause,  if 
app'ied  to,  will  confirm  it. 

"  Robert  G.  Harper, 
"Nathaniel  Williams. 

"  Baltimore,  January  6,  1813." 

The  following  is  a  copy  of  a  note  addressed  by  William 
Pinkney,  Esq.,  attorney-general  of  the  United  States,  one  of  Mr. 
Evans'  counsel,  to  3Ir.  Williams: — 

"  Baltimore,  January  12,  1813. 

"  Dear  Sir' —  I  find  the  statement  signed  by  you  and  3fr. 
Harper  relating  to  the  trials  at  the  last  session  of  the  Circuit 
Court  of  Maryland,  of  Mr.  Oliver  Evans'  cases,  to  be  perfectly 
correct ;  and  you  are  at  liberty  to  use  this  note  as  a  proof  of 
my  entire  concurrence  in  that  statement. 
"  I  am,  dear  sir,  etc., 

"William  Pinkney." 

In  the  progress  of  this  cause  the  defendant's  counsel  contended 
before  the  court  that  the  letters  patent  granted  in  this  case  were 
not  conformable  with  the  act  of  Congress  passed  for  the  plaint- 
ifi''s  relief;  that  the  declaration  did  not  correspond  with  the 
proof,  as  in  the  construction  of  the  defendant's  counsel  the 
breach  was  alleged  to  consist  in  the  use  of  machines,  whereas 
the  patent  comprehended  the  discovery  f***^  of  principles  as 
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well  as  machines;  that  the  plaintiff  was  not  entitled  to  a  patent 
for  the  conveyor,  inasmuch  as  J.  Ellicott  had  previously 
invented  a  screw  to  mix  flour,  although  the  plaintiff's  con- 
veyor was  differently  constructed  from  EUicott's  and  applied  to 
different  purposes ;  that  the  defendant  was  not  liable  to  pay  for 
using  the  machine  in  question,  it  having  been  erected  before  the 
passage  of  the  special  act,  or  the  grant  of  letters  patent  to  the 
plaintiff,  and  after  the  expiration  of  the  former  letters  patent, 
when  it  was  not  unlawful  to  erect  or  use  the  same;  and  lastly,  that 
the  act  for  Oliver  Evans'  relief  was  ex  post  facto;  that  it  impaired 
the  obligation  of  contracts,  and  was  therefore  unconstitutional, 
he  having  obtained  letters  patent  in  1790  for  the  same  improve- 
ments which  had  expired  before  the  act  aforesaid  was  passed, 
it  not  altering  the  case  that  the  first  patent  was  declared 
judicially  to  be  null  and  void  for  defect  of  form. 

The  Court  (Judges  Duvall  and  Houston)  declared  that 
the  letters  patent  in  controversy  were  issued  conformably  to 
law;  that  the  declaration  was  good  and  sufficient  to  maintain 
the  plaintiff's  case  established  in  proof,  some  of  the  counts  alleg- 
ing that  the  defendant  used  the  patented  improvements  gener- 
ally, and  others  part  of  the  improvements ;  that  the  plaintiff's 
conveyor,  being  a  new  and  useful  improvement  on  the  continued 
spiral  screw,  and  applied  to  a  new  and  useful  purpose,  entitled 
him  to  patent  for  his  improved  conveyor ;  that  the  secoiid  pro- 
viso in  the  act  for  Evans'  relief,  passed  January  21,  1808,  pro- 
tected the  defendant  from  any  liability  to  pay  damages  for  using 
the  machinery  without  a  license  previously  to  the  granting  of 
the  license,  but  not  for  any  subsequent  use;  and  that  in  the 
opinion  of  the  court  the  act  referred  to  is  not  an  ex  post  fado 
law,  for  that  relates  to  criminal  cases  only;  that  it  does  not 
impair  the  obligation  of  contracts,  or  interfere  with  any  rights 
jjreviously  acquired  by  the  community;  that  on  the  contrary, 
the  legislature  has  evinced  its  attention  to  individual  '***'  rights 
by  exempting,  in  a  special  proviso,  all  persons  from  the  obliga- 
tion to  renew  a  license  purchased  under  the  former  patent;  that 
Congress  have  the  exclusive  right  by  the  Constitution  to  limit 
the  times  for  which  a  patent  right  shall  be  granted,  and  are  not 
restrained  from  renewing  a  patent  or  prolonging  the  time  of  its 
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continuance;  more  especially  in  the  present  case,  where  the 
patent  granted  in  the  first  instance  had  been  decided  by  judicial 
authority  to  be  null  and  void  on  account  of  some  defect  in  the 
patent. 


MURRAY  r.   McLANE. 

lU.  S.  Circuit  Court,  District  of  Delaware,  1815.  — 2  Car.  L.  Rep.  186.] 

Malicious  Prosecction  —  Pkoof  to  Maintain  Action. — In  an  action  for  mali- 
cious prosecution,  plaintiff  must  prove  malice,  express  or  implied,  and  want  of 
probable  cause,  or  tbe  action  will  fail. 

Pbobaele  Cacse  —  Mixed  Question  of  Law  and  Fact.  —  Tlie  question  of  prob- 
able cause  is  a  mixed  question  of  law  and  fact ;  whether  the  circumstances 
alleged  to  show  probable  cause  are  true,  is  a  question  of  fact ;  whether,  if  true, 
they  amount  to  probable  cause  is  a  question  of  law  to  be  decided  by  the  court. 

The  declaration  in  this  case  is  drawn  with  great  care,  and 
exhibits  a  full  statement  of  the  plaintiif's  case.  It  contains  two 
counts.  The  first  count  charges  the  defendant  with  having 
falsely,  maliciously,  or  without  cause,  instituted  a  suit  against 
the  plaintiiF,  demanding  heavy  bail,  whereby  he  was  arrested 
and  imprisoned.  The  second  count  charges  that  the  suit  was 
instituted  maliciously  and  without  cause,  and  that  excessive  bail 
to  the  amount  of  $1,200,000  was  demanded  in  a  case  where  he 
had  no  right  to  demand  bail,  in  consequence  of  which  he  was 
arrested  and  imprisoned. 

This  action,  in  its  nature;  is  peculiar  and  delicate.  Formerly, 
it  was  used  as  a  remedy  for  malicious  prosecutions  only.  It  was 
afterwards  adopted  as  a  remedy  where  a  civil  suit  had  been 
maliciously  and  without  cause  instituted  against  the  party. 

The  court  has  been  applied  to  by  the  counsel  for  the  defendant 
to  instruct  the  jury  upon  the  law  arising  in  the  case. 

The  jury  must  have  observed  that  the  counsel  engaged  in  this 
cause  have  not  materially  differed  as  to  the  proof  which  the 
plaintiff  must  necessarily  produce  in  order  to  sustain  his  case. 
That  the  original  suit  was  instituted  maliciously,  and  without 
reasonable  or  probable  cause. 

The  court  consider  the  law  upon  this  subject  as  settled.  This 
species  of  action  is  not  favored  in  law.  It  is  incumbent  l*®'^  on 
the  plaintiff  to  prove  that  the  suit  by  the  defendant  was  insti- 
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tuted  with  malice,  express  or  implied,  and  without  probable 
cause.  Without  probable  cause  malice  may  be  implied  according 
to  the  circumstances  of  the  case ;  but  from  the  most  express 
malice,  want  of  probable  cause  cannot  be  implied.  Hence,  to 
sustain  this  suit,  the  plaintiff  must  prove  malice,  express  or 
implied,  that  there  was  a  writ  without  probable  cause. 

Whether  malice  existed  or  not,  is  a  matter  of  fact  for  the  jury- 
to  decide,  taking  into  consideration  all  the  circumstances  of  the 
case. 

The  question  of  probable  cause  is  a  mixed  proposition  of  law 
and  fact.  Whether  the  circumstances  alleged  to  show  it  proba- 
ble or  not  probable  are  true,  and  existed,  is  a  matter  of  fact ;  but 
whether,  supposing  them  true,  they  amount  to  a  probable  cause, 
is  a  question  of  law  to  be  decided  by  the  court. 

Whether  the  bail  required  in  this  case  was  excessive  or  not, 
depended,  in  a  great  measure,  upon  the  law  of  the  State  of  Dela- 
ware, and  the  practice  of  the  courts  under  those  laws.  In  Mary- 
land, in  an  action  of  this  kind,  no  man  could  be  held  to  bail  for 
the  trifling  sum  of  fifty  dollars  without  an  affidavit.  In  Delar 
ware,  I  understand  the  practice  is  proved  to  be  different,  and 
that  a  man  may  be  required,  without  affidavit,  to  give  bail  to  any 
amount,  according  to  the  value  of  the  thing  in  contest,  in  the 
first  instance.  He  may  afterwards  be  exonerated  on  application 
to  a  judge  or  justice  for  a  rule  on  the  plaintiff  to  show  cause  why 
he  may  not  be  discharged  on  common  bail;  and  it  also  appears 
that  the  practice  is,  to  require  bail  in  double  the  amount  of  the 
value  of  the  ship  in  dispute.  In  the  case  under  consideration,  it 
does  not  appear  to  the  court  that  $1,200,000  was  more  than 
double  the  value  of  the  Superior  and  her  cargo. 

[188)  rpj^g  question  of  probable  cause  has  been  considered  as 
involving  the  legality  or  illegality  of  the  seizure,  and  possession 
of  the  Superior  by  the  "plaintiff,  and  by  the  defendant.  Here  it 
is  necessary  to  recapitulate  the  evidence  in  the  case.  The  prin- 
cipal facts  appear  to  be  these :  On  the  24th  of  August,  1812, 
Joseph  Grubb  wrote  a  letter  to  the  collector,  informing  him  that^ 
the  Superior  was  in  the  bay  of  Delaware,  having  on  board  a 
cargo  of  goods  of  the  growth,  produce,  and  manufacture  of  Great 
Britain,  and  he  states  that  he  gave  this  information  in  order  that 
he  might  receive  the  proportion  of  any  penalty  or  forfeiture  to 
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which  he  might  be  entitled  by  reason  of  his  giving  this  informa- 
tion. That  Thomas  Little  boarded  the  Superior  near  the  Capes 
of  Delaware,  by  instruction  from,  the  principal  owners  and  con- 
signees, and  obtained  a  copy  of  the  manifest  to  be  given  to  the 
collector. 

That  on  the  25th  of  August  one  of  the  gun  boats  and  the 
revenue  cutter  were  proceeding  down  the  bay,  the  gun  boat 
being  ahead ;  at  seven  o'clock  in  the  morning  the  Superior  was 

boarded  near  Reedy  Island,  by Smith,  an  officer  of  the 

gun  boat,  pursuant  to  the  orders  of  Commodore  Murray,  com- 
mander of  the  flotilla,  then  lying  in  Delaware  Bay,  by  whom  she 
was  ordered  to  Newcastle.  About  eleven  o'clock  of  the  same 
day  she  was  boarded  by  Captain  Sawyer  of  the  revenue  cutter, 
who  demanded  the  ship's  papers,  and  they  were  delivered  to  him 
by  the  master  of  the  vessel.  She  was  ordered  by  Captain  Saw- 
yer to  the  mouth  of  Christiana  Creek.  A  contest  arose  between 
the  officer  of  the  gun  boat  and  the  officer  of  the  revenue  cutter, 
as  to  the  destination  of  the  vessel,  and  both  remaining  on  board 
she  ascended  up  the  river  to  Newcastle  where  the  flotilla  was 
stationed.  Previous  to  her  arrival  off  Newcastle,  Samuel  Spack- 
man,  the  owner,  declared  his  intention  to  the  collector  to  order 
the  Superior  to  Wilmington,  and  the  collector  advised  the  sur- 
veyor at  Newcastle,  and  the  captain  of  the  cutter,  of  this  circum- 
stance. At  Newcastle  orders  were  given  that  she  should  be 
fastened  to  the  pier,  but  this  was  prevented  by  an  f**"^  officer  of 
the  flotilla,  who,  aided  by  a  number  of  his  men,  who  were  armed, 
forcibly  carried  her  up  the  river  to  Philadelphia,  the  officer  of 
the  revenue  cutter  continuing  on  board.  In  this  place  it  may 
not  be  improper  to  remark  that  the  force  used  was  in  the  absence 
of  Commodore  Murray.  If  he  had  been  present,  in  all  proba- 
bility it  would  not  have  taken  place.  Under  these  circumstances, 
the  collector,  consulting  the  district  attorney,  was  advised  to  take 
out  a  writ  of  replevin  to  recover  the  possession  of  the  vessel,  but 
as  she  had  been  carried  out  of  the  district  the  writ  could  not  be 
served.  The  attorney  then,  in  the  absence  of  the  collector, 
ordered  an  action  on  the  case,  and  directed  the  writ  to  be  indorsed 
per  bail,  to  the  amount  of  $1,200,000,  double  the  supposed 
amount  of  the  vessel  and  cargo.  The  writ  was  served  on  Com- 
modore Murray,  and  for  want  of  bail,  he  was  committed  to  gaol 
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by  the  marshal.  This  proceeding  is  the  ground  of  the  present 
action. 

It  is  made  by  law  the  duty  of  the  collector  of  the  revenue  to 
board,  or  cause  to  be  boarded,  all  vessels  arriving  from  foreign 
parts,  within  the  limits  of  the  United  States,  or  within  four 
leagues  of  the  coast,  if  bound  to  the  United  States,  for  the.  pur- 
poses specified  in  the  law,  and  it  is  the  duty  of  the  person  on 
board  to  remain  there  until  the  vessel  shall  arrive  at  the  port  or 
place  of  destination. 

Before  the  war  a  collision  of  this  sort  could  not  have  happened. 
The  authority  of  the  collector  was  complete  and  exclusive.  How 
far  the  existence  of  war  authorized  the  commander  of  the  armed 
vessels  of  the  United  States  to  capture  merchant  vessels,  belong- 
ing to  citizens,  which  had  arrived  within  the  waters  and  juris- 
diction of  the  United  States,  for  a  supposed  violation  of  the 
non-importation  act,  is  a  question  on  which  the  opinion  of  the 
court  is  required. 

The  only  question  of  difficulty  is  whether  the  boarding  by 
the  officer  of  the  gun  boat,  in  the  manner  pursued,  amounts 
f^**^  to  a  capture  as  prize  of  war,  exclusive  of  the  boarding  by 
the  revenue  officer,  who  demanded  and  obtained  the  ship's  papers. 
No  authorities  having  been  cited  on  either  side,  we  must  decide 
the  case  as  it  is  now  before  us. 

There  is  no  legal  restraint  on  the  officers  of  the  navy  to  pre- 
vent them  boarding  a  merchant  vessel  belonging  to  a  citizen  in 
the  waters  of  the  United  States.  Boarding  for  the  purpose  of 
examination  is  a  legal  act.  Under  the  circumstances  which  have 
been  stated,  the  court  is  of  opinion  that  after  the  Supei-ior  was 
boarded  by  the  commander  of  the  revenue  cutter,  who  obtained 
possession  of  the  ship's  papers,  he  was,  in  construction  of  the  law, 
in  possession  of  the  vessel,  and  that  she  ought  to  have  been 
delivered  up  by  the  officer  of  the  flotilla ;  and  that  the  carrying 
her  out  of  the  district  by  force  was  wrongful  on  the  part  of  that 
officer,  acting  under  the  authority,  as  he  conceived,  of  Commodore 
Murray. 

It  has  been  contended  on  the  part  of  the  plaintiff,  and  author- 
ities have  been  produced  to  prove,  that  in  time  of  war  all  trading 
with  the  enemy  is  unlawful,  and  that  the  goods  of  an  ally  or  even 
of  a  citizen  found  trading  with  an  enemy  are  lawful  prizes  of 
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war,  and  confiscable  as  such.  There  can  be  no  doubt  that  the 
law  is  so.  If  the  Superior  had  been  captured  on  the  high  seas 
trading  with  the  enemy,  or  in  violation  of  the  laws  of  the  United 
States,  the  vessel  and  cargo  without  doubt  would  have  been  prize 
of  war.  Such,  I  conceive,  was  the  case  of  the  Sally,  condemned 
by  the  decision  of  the  United  States.  I  do  not  recollect  particu- 
larly the  facts  in  that  case,  but  I  have  no  doubt  she  was  captured 
on  the  high  seas,  because  she  was  captured  by  a  private  armed 
vessel  whose  right  to  capture  is  confined  to  the  high  seas.  The 
case  of  the  Nelly  referred  to  in  the  opinion  was  a  capture  on  the 
high  seas.  The  reference,  in  the  opinion,  to  the  fourth,  sixth, 
and  fourteenth  sections  or  the  Act  of  June  26,  1812,  seems  to 
imply  a  capture  at  sea.  The  words  of  the  '*"*'  sixth  section  are : 
"And  in  case  of  all  captured  vessels,  goods  and  effects  which  shall 
be  brought  within  the  jurisdiction  of  the  United  States,  the  Dis- 
trict Courts  of  the  United  States  shall  have  exclusive  cognizance 
thereof,  as  in  civil  causes  of  admiralty  and  maritime  jurisdiction," 
etc. 

In  the  case  of  the  Sally  it  was  contended  by  the  attorney- 
general,  on  the  part  of  the  United  States,  that  as  soon  as  she  had 
on  board  her  cargo,  with  intent  that  the  same  should  be  landed 
in  the  United  States,  they  became  forfeited,  and  that  the  forfeit- 
ure Avas  complete  and  immediately  attached,  but  the  court  was  of 
a  different  opinion,  and  that  she  was  lawful  prize ;  there  was  no 
intervening  claim  in  that  case  on  the  part  of  the  revenue  officer. 

Seizures  of  vessels  within  the  waters  of  the  United  States,  for 
violation  of  the  non-intercourse  act,  are  considered  as  properly 
belonging  to  the  revenue  officers.  This  appears  by  the  instruc- 
tions of  the  executive  department  to  have  been  the  opinion  of 
the  government ;  and  although  the  instructions  were  not  received 
in  time  by  Commodore  Murray  to  prevent  this  contest,  yet  this 
clearly  shows  the  construction  put  upon  the  law  by  the  navy 
department. 

After  seizure  by  the  collector,  the  vessel  and  cargo  are  consid- 
ered to  be  at  the  risk,  and  in  case  of  loss  by  the  neglect  or  omis- 
sion of  the  collector,  he  is  responsible  to  the  owner.  Hence  the 
court  is  of  opinion  that,  admitting  the  facts  to  be  truly  stated, 
there  was  probable  cause  for  the  suit,  which  was  the  ground  of 
this  action.     It  would  be  rigorous  in  the  extreme,  to  say  that 
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there  was  not  probable  cause  for  the  original  suit  when  the 
attorney  for  the  district,  whom  the  collector  was  bound  to  con- 
sult, advised  and  directed  the  measure.  And  if  it  be  admitted 
that  the  district  attorney  was  mistaken,  it  cannot  alter  the  case 
as  it  respects  probable  cause,  because  if  the  case  was  of  so  doubt- 
ful a  nature  as  that  eminent  counsel  was  mistaken,  it  affords  a 
strong  presumption  that  there  was  probable  cause. 

[19a]  fjjg  court  are  therefore  of  opinion,  that  there  was  a  prO' 
bable  cause  of  action,  and  to  the  jury  the  case  is  now  submitted. 

After  such  a  decided  charge,  the  jury  retired  for  about  ten 
minutes,  when  they  returned  with  a  verdict  in  favor  of  the 
defendant,  Col.  McLane. 


UNITED  STATES  v.   JACOBSON. 

[U.  S.  Circuit  Court,  District  of  New  York,  1817 2  C.  H.  Bee.  131.] 

Cbiminal  Law — Indictment  roK  Destkoting  Vessel. — The  master  n?ay  be  in- 
dicted for  wilfully  destroying  a  vessel  with  intent  to  defraud  her  underwriters, 
though  the  owner  he  on  hoard  and  consent  to  or  command  the  destruction  of 
the  vessel. 

The  prisoner  was  indicted  under  the  two  sections  of  the 
United  States  Statute,  vol.  vii.,  p.  126,  for  sinking  the  ship 
Aristides,  on  a  voyage  from  New  Orleans  to  New  York,  on  the 
17th  day  of  June  last.  The  indictment  contained  thirteen 
counts,  five  of  which  were  framed  under  the  first,  and  eight 
under  the  second  section.  In  these  last  counts  the  offense  was 
laid  as  having  been  committed  with  an  intent  to  defraud  the 
American  Insurance  Company  of  six  thousand  dollars,  the 
amount  of  the  insurance  on  the  vessel. 

Msk,  District  Attorney,  Hoffman,  and  Griffin,  for  the  prose- 
cution. 

Wells,  D.  B.  Ogden,  and  Price,  counsel  for  the  prisoner. 

[143]  jjjg  honor  the  judge  stated  to  the  jury  in  his  charge  that 
they  could  not  be  called  together  to  discharge  a  more  solemn 
and  important  duty.     From  the  patience  manifested  by  them 
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throughout  this  tedious  trial  he  had  no  doubt  they  would  do 
their  duty  on  this  occasion  to  the  prisoner  at  the  bar  and  to 
themselves. 

At  this  late  hour,  so  fatigued  as  the  jury  must  be,  his  honor 
said  that  he  should  not  minutely  detail  the  testimony,  nor  even 
refer  to  more  of  the  prominent  facts  than  his  duty  required. 

The  prisoner  was  indicted  under  two  sections  of  an  Act  of 
Congress  of  1804 ;  under  the  first  section  as  belonging  to  and 
being  on  board,  not  as  owner  but  as  captain,  of  the  ship  Arisiides, 
on  a  voyage  from  New  Orleans  to  New  York,  ard  wilfully  and 
corruptly  destroying  that  ship,  or  procuing  her  to  be  destoyed, 
she  being  the  property  of  some  citizen  or  citizens  of  the  United 
States. 

The  charge  against  the  prisoner  under  the  second  section  of 
the  statute  is  that  he  was  the  owner  in  part  or  whole  of  the 
same  vessel,  and  destroyed  her  on  the  high  seas  with  an  intent 
to  defraud  the  American  Insurance  Company,  which  had  under- 
written a  policy  of  insurance  on  the  vessel  to  the  amount  of  six 
thousand  dollars. 

The  first  question  for  the  determination  of  the  jury  naturally 
arising  is,  whether  this  vessel  was  wilfully  destroyed ;  and  the 
second,  whether  the  prisoner  at  the  bar  Avas  the  author  of  such 
destruction. 

The  rule  of  law  referred  to  by  the  counsel  for  the  prosecution, 
that  if  the  prisoner  at  the  bar  were  aiding,  abetting,  and  assist- 
ing in  the  perpetration  of  the  offense,  he  is  equally  guilty  with 
his  coadjutor,  is  undoubtedly  correct.  It  has  been  objected  by 
the  counsel  for  the  prisoner  that  the  evidence  in  this  case  is 
merely  circumstantial.  The  rule  in  this  court,  even  in  capital 
cases,  is  that  should  the  circumstances  of  a  case  be  sufficient  to 
convince  the  mind,  and  remove  every  rational  doubt,  the  jury  is 
bound  to  place  as  much  reliance  on  such  circumstances  as  on 
direct  and  positive  proof;  for  facts  and  circumstances  cannot  lie. 
And  if  in  this  case  the  jury  should  believe,  from  all  the  facts 
and  circumstances,  that  this  prisoner  was  instrumental  in  the 
destruction  of  this  vessel,  either  solely  or  in  conjunction  with 
others,  however  painful,  it  would  be  an  imperious  duty  to 
convict  him. 

A  very  important  circumstance  in  this  cause  urged  by  the 
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counsel  for  the  prosecution  is  the  want  of  cargo  on  board  this 
vessel.  Should  the  jury  believe  this,  a  strong  motive  is  fur- 
nished for  the  perpetration  of  the  offense  charged  against  the 
prisoner;  and  we  have  a  right  to  interpret  this  circumstance 
against  him.  Had  there  in  truth  been  a  cargo  on  board,  the 
proof  thereof  would  have  been  highly  important  to  the  prisoner 
on  this  occasion ;  and  in  the  absence  of  all  proof  on  that  sub- 
ject the  jury  have  a  right  to  infer  strongly  against  him,  should 
they  think  it  was  in  his  power,  had  such  proof  existed,  to  have 
produced  it. 

Might  not  the  bill  or  bills  of  lading  of  this  cargo  at  least 
have  been  produced?  If  a  set  were  not  put  on  board,  or  had 
they  been  lost,  might  not  another  set  have  been  procured  at  New 
Orleans  ?  Still  the  judge  said  that  he  did  not  intend  to  instruct 
the  jury  that  the  want  of  a  cargo  on  board  this  ship  was  alone 
conclusive. 

1^**^  It  had,  in  the  second  place,  been  strongly  urged  by  the 
counsel  on  behalf  of  the  prosecution  that  the  manner  in  which 
this  vessel  was  lost,  without  any  apparent  reason  for  such  loss, 
independent  of  the  fraudulent  destruction  and  the  conduct  of 
the  prisoner  immediately  preceding  the  time  she  was  sunk,  fur- 
nish conclusive  evidence  that  he  was  either  the  author,  solely 
or  concerned  with  others,  in  such  destruction.  And  it  is  said 
that  all  the  circumstances  attending  that  transaction  show  that 
this  vessel  might  have  been  run  on  shore  and  the  freight  saved. 

It  had  been  with  much  reluctance  that  the  court  had  pro- 
ceeded even  thus  far  in  the  testimony.  His  honor  was  aware 
that  in  a  case  involving  such  a  vast  variety  of  facts,  a  case  in 
which  everything  had  been  said  that  could  be,  and  every  argu- 
ment urged  on  both  sides  by  counsel  of  the  first  emmence  in  the 
country,  the  jury  had  long  since  made  up  their  opinion. 

His  honor  concluded  his  charge  by  saying  that  he  forbore 
giving  any  opinion  on  the  merits  of  this  cause ;  but  would  leave 
it  with  the  jury  oti  two  grounds:  (1)  Should  the  jury  believe 
from  all  the  facts  and  circumstances  in  the  case  that  there  was 
no  cargo  on  board  this  vessel;  and  (2)  that  with  proper  exer- 
tions she  might  have  been  brought  on  or  near  the  shore  by  the 
prisoner,  and  those  under  his  command — the  jury  might  find 
him  guilty. 
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The  course  which  the  counsel  for,  th6  prosecution  advised  with 
regard  to  acquitting  the  prisoner  on  one  set  of  the  counts  in  the 
indictment,  should  he  be  found  guilty  on  the  other,  should  be 
pursued  by  the  jury;  for  he  could  not  be  convicted  on  the 
indictment  generally. 

The  jury  retired  at  about  half  after  three  o'clock  in  the 
morning,  and  a  short  time  before  five  returned  a  verdict  against 
the  prisoner,  on  the  five  counts  under  the  first  section  of  the 
statute,  and  acquitted  him  on  the  remaining  part  of  the  indict- 
ment.    They  recommended  him  to  mercy. 

On  the  13th  day  of  September,  instant,  at  eleven  o'clock  in 
the  forenoon,  the  prisoner  was  brought  to  the  bar  in  the  presence 
of  a  vast  number  of  spectators  to  receive  sentence. 

The  counsel  for  the  prisoner  moved  the  court  in  arrest  of 
judgment,  and  the  court  assigned  the  time  for  arguing  the 
motion  at  one  o'clock  on  the  same  day. 

At  this  time  the  counsel  for  the  prisoner  in  support  of  this 
motion  assumed  the  folio  vving  grounds :  — 

1.  The  court  has  no  jurisdiction  in  this  case.  The  third 
article  of  the  Constitution  of  the  United  States,  establishing  the 
Supreme  Court  of  the  United  States,  and  providing  for  the 
establishment  of  such  inferior  courts  as  Congress  shall,  from 
time  to  time,  ordain  and  establish,  does  not  authorize  Congress 
to  pass  a  law  assigning  any  justice  of  that  court  to  hold  a  circuit 
or  any  other  inferior  court.  By  the  second  section  of  the  second 
article  of  the  Constitution  the  President  of  the  United  States, 
with  the  advice  and  consent  of  the  Senate,  is  vested  with  the 
power  of  appointing  judges  of  the  Supreme  Court,  and  all  other 
officers  of  the  United  States  whose  appointments  are  not  therein 
otherwise  provided  for,  &nd  which  shall  be  appointed  by  law. 
The  Congress  having  established  this  court  (this  court  is  estab- 
lished by  an  Act  of  Congress  of  1802,  dividing  the  United  States 
into  districts,  and  assigning  the  justices  of  the  Supreme  Court 
in  their  respective  districts  to  hold  such  Circuit  Courts;  1 
Gordon's  Dig.  tit.  Judiciary,  p.  264),  the  judges  thereof  should 
have  been  commissioned  by  the  President  in  the  same  manner 
as  the  justices  of  the  Supreme  Court. 

2.  The  prisoner  had  been  convicted  by  the  jury  on  the  first 
five  counts  in  the  indictment,  charging  him  as  not  being  the 
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owner  of  the  vessel.  The  owner,  as  appeared  from  the  evi- 
dence, was  on  board,  and  the  prisoner  acted  either  in  concert 
with  him  or  under  his  immediate  directions.  As  the  object  of 
the  second  section  of  the  act  was  to  prevent  the  practice  of 
frauds  upon  underwriters,  so  the  object  of  the  first  section  was 
to  prevent  frauds  against  the  owner.  But  here  no  fraud  had 
been  practiced  against  the  owner  because  he  was  on  board,  and 
most  probably  aided  in  the  destruction.  The  prisoner,  there- 
fore, is  not  guilty  of  any  offense  under  the  act  of  Congress^ 

The  counsel  in  support  of  this  ground  mentioned  to  the  court 
a  decision  of  the  Supreme  Court  of  this  State  in  the  case  of 
Philip  Spencer,  indicted  for  arson,  in  burning  a  mill,  under  the 
fifth  section  of  the  ^^*^^  "  act  declaring  the  punishment  of  cer- 
tain crimes,"  wherein  it  appeared  in  evidence  that  the  prisoner 
burnt  a  mill  in  concert  with  the  owner  for  the  purpose  of 
defrauding  the  insurers  of  the  property.  On  the  conviction 
from  the  court  below  being  brought  into  the  Supreme  Court,  it 
was  decided  that  the  prisoner,  having  concurred  with  the  owner 
in  the  destruction  of  the  property,  had  been  improperly  convicted 
of  arson. 

Griffin  argued  in  answer  to  the  first  objection  relied  on  by  the 
opposite  counsel  that  the  jurisdiction  of  this  court  in  its  present 
organization  had  been  too  long  settled  to  be  questioned.  The 
Supreme  Court  of  the  United  States  had  acquiesced  in  the  act 
of  Congress,  assigning  the  duties  of  this  court  to  be  performed 
by  the  justices  of  the  Supreme  Court.  The  counsel  in  support 
of  this  branch  of  his  argument  cited  1  Cranch,  308. 

In  answer  to  the  second  objection  urged  the  counsel  contended 
that  the  first  section  of  the  statute  was  general,  and  was  intended 
by  the  legislature  to  embrace  every-  description  of  persons 
belonging  to  the  vessel  (except  the  owner)  who  shall,  on  the 
high  seas,  wilfully  and  corruptly  destroy  any  vessel.  The 
offense  whereof  the  prisoner  is  charged  comes  within  the  words 
of  the  statute,  and  it  is  immaterial  whether  the  owner  was  on 
board  aiding,  abetting,  and  assisting  in  such  destruction  or  not. 
Should  the  construction  prevail,  for  which  the  opposite  counsel 
contend,  then  the  owner  of  a  vessel  to  defraud  the  insurers  may 
combine  with  the  captain  and  crew,  or  either  of  them,  and  be 
present,  commanding,  aiding,  and  assisting  in  the  destruction  of 
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the  vessel,  and  such  captain  and  crew  would  escape  with  impu- 
nity. This  could  never  have  been  the  intention  of  the  legisla- 
ture ;  it  would  be  affording  encouragement  to  the  most  glaring 
frauds. 

Hoffman  said  he  did  not  intend  to  enter  into  an  argument  on 
the  construction  of  this  statute,  but  he  would  barely  suggest; 
if  the  court  had  any  doubt  on  the  subject  that  perhaps  the  better 
course  would  be  to  have  the  case  submitted  by  his  honor  the 
judge  to  the  justices  of  the  Supreme  Court  of  the  United  States 
for  their  opinion. 

His  honor  said  he  was  fearful  if  this  course  should  be  adopted 
that  much  aid  would  not  be  derived  from  the  justices  of  the 
Supreme  Court.  That  body  would  hardly  be  inclined  to  inter- 
fere or  give  an  opinion  in  a  cause  not  regularly  before  them  for 
adjudication. 

He  was  inclined  to  the  opinion  that  the  offense  of  which  the 
prisoner  is  charged  came  within  the  statute.  The  object  of 
destroying  this  vessel  was  to  defraud  the  underwriters,  and  such 
object  was  known  to  the  prisoner.  If  he  either  destroyed  this 
vessel,  or  aided,  abetted,  and  assisted  in  such  destruction,  though 
with  the  concurrence  of  the  owner,  the  act  was  wilful  and 
corrupt,  and  is  embraced  within  the  statute. 

Had  no  fraud  or  mischief  been  meditated  against  the  under- 
writers or  others  by  the  owner,  who  intended  no  injury  to  any 
other  person  but  himself,  then  the  destruction  of  this  vessel  by 
the  captain,  in  concert  with  the  owner,  would  not  have  been 
corrupt. 

In  this  case  as  the  verdict  stands  the  prisoner  was  not  the 
owner  of  this  vessel ;  she  was  the  property  of  a  citizen  of  the 
United  States,  and  was  destroyed  by  the  prisoner  with  the  intent 
of  defrauding  the  underwriters  on  the  ship  and  cargo  to  a  large 
amount.  The  principal  part  of  this  insurance  was  on  a  cargo 
which  was  not  on  board,  and  that  known  to  the  prisoner.  This 
vessel  was  therefore  wilfully  and  corruptly  destroyed,  and  no 
command  or  concurrence  of  the  owner  under  such  circumstances 
could  justify  the  prisoner. 

On  the  other  ground  of  objection  relating  to  the  jurisdiction, 
the  judge  said  that  his  private  opinion  was  decidedly  in  favor 
of  the  objection.     The  act  of  Congress  directing  the  justices  of 
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the  Supreme  Court  of  the  United  States  to  hold  Circuit  Courts 
was  unconstitutional,  and  not  binding  ou  the  judges.  The 
Supreme  Court  was  created  by  the  Constitution,  and  its  powers 
and  duties  were  therein  defined.  The  legislature,  therefore, 
could  neither  add  to  the  one  nor  to  the  other.  This  precaution 
was  highly  proper,  as  it  respected  the  appellate  court  of  the 
federal  judiciary.  If,  besides  the  duties  prescribed  for  it  by  the 
Constitution,  the  legislature  were  at  liberty  to  add  to  them  such 
others,  not  only  in  their  own  court  but  in  courts  with  which 
they  had  no  connection,  there  would  be  an  end  of  that  inde- 
pendence which  should  ever  exist  between  co-ordinate  branches 
of  the  same  government ;  and  so  long  as  such  power  shall  con- 
tinue to  be  exercised,  and  be  acquiesced  in,  the  Supreme  Court 
will  be  kept  in  a  State  of  '**"^  dependence  on  the  legislature, 
which  could  never  have  been  contemplated  by  those  who  framed 
the  Constitution.  It  is  a  fact  that  the  labor  of  holding  Circuit 
Courts  has  become  much  more  burdensome  to  the  judges  of  the 
Supreme  Court  than  the  discharge  of  their  regular,  appropriate, 
and  constitutional  functions  in  the  court  for  which  they  are 
commissioned.  It  may  be  added,  for  so  the  fact  is,  that  the 
business  of  the  Supreme  Court  is  much  impeded  by  the  atten- 
tion of  the  judges  to  their  circuit  duties,  to  the  very  great  incon- 
venience and  heavy  expense  of  the  suitors  therein.  Congress 
have  a  right  to  ordain  and  establish,  from  time  to  time,  such 
inferior  courts  as  they  may  think  fit ;  but  they  have  no  power 
to  commission  the  judges  of  such  courts,  nor  to  appoint  any 
judge  by  law.  If  they  thought  proper,  therefore,  that  a  Cir- 
cuit Court  should  consist  of  a  district  and  another  judge,  such 
other  judge  should  have  been  appointed,  as  well  as  the  district 
judge,  on  the  nomination  of  the  President,  and  by  and  with  the 
consent  of  the  Senate.  He  should  have  been  commissioned  dur- 
ing good  behavior,  and  have  received  a  compensation  for  his 
services.  But  no  commissions  have  ever  been  granted  to  the 
justices  of  the  Supreme  Court  constituting  them  judges  of  the 
Circuit  Court,  nor  have  they  taken  any  oath  of  office  as  such ; 
and  instead  of  receiving  a  compensation  for  these  heavy  and 
expensive  duties,  their  salaries  as  justices  of  the  Supreme  Court 
have  been  greatly  diminished  by  them.  The  inconvenience  of 
the  system  as  it  respects  the  administration  of  justice  may  also 
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tend  to  show  that  the  Constitution  in  this  respect  has  not  been 
pursued.  It  could  never  have  been  intended  that  the  judges 
of  a  coui"t,  whose  principal  duties  are  of  an  appellate  nature, 
should  ever  form  a  constituent  part  of  those  inferior  tribunals 
whose  decisions  they  wei-e  to  revise.  The  disadvantages  of  such 
a  system  in  practice  can  hardly  be  estimated,  except  by  those 
who  have  had  some  experience  in  them.  It  is  certainly  desir- 
able that  judges  of  an  appellate  court  should  form  no  opinion  in 
an  inferior  tribunal ;  and  when  sitting  separately  on  questions 
which  are  to  come  before  them  in  a  court  of  appeals,  or  other- 
wise, the  benefit  of  consultation,  so  important  to  a  suitor,  and 
of  a  judgment  resulting  from  such  consultation,  without  any  pre- 
vious bias,  will  be  in  a  great  measure  lost.  So  very  inconsistent 
are  these  duties  that  if  the  President  had  been  left,  as  he  ought 
to  have  been,  to  nominate  and  commission  a  judge  of  the  Cir- 
cuit Court,  it  would  hardly  have  occurred  to  hita  to  offer  such 
commission  to  a  judge  of  the  Supreme  Court;  and  if  he  had, 
and  it  had  been  accepted,  such  judge  must  certainly  have 
resigned  the  one  which  he  before  held. 

It  will  be  seen,  also,  by  the  Constitution,  that  the  judges  of 
the  Supreme  Court  have  not  only  a  very  limited  original  juris- 
diction, but  little  or  none  of  a  criminal  nature ;  and  yet  the  most 
extensive  criminal  cognizance,  extending  even  to  the  capital 
offenses,  is  given  to  them  as  members  of  the  Circuit  Courts. 
Now,  if  Congress  cannot  extend  the  original  jurisdiction  of  the 
Supreme  Court  beyond  the  bounds  limited  by  the  Constitution, 
and  so  that  court  has  decided,  it  is  not  seen  how  they  can  extend 
the  jurisdiction  of  the  several  judges  of  that  court  to  cases  over 
which  the  court  itself  has  neither  original  nor  appellate  jurisdic- 
tion; or  how,  because  the  Constitution  and  their  commissions 
have  made  them  judges  of  the  Supreme  Court,  Congress  can, 
without  their  consent,  make  them  judges  of  an  inferior  court. 
One  thing  is  certain,  that  if  Congress  can  make  them  discharge 
the  duties  of  one  inferior  court,  they  can  throw  into  their  hands 
the  business  of  eveiy  inferior  tribunal  that  may  be  established ; 
and,  indeed,  it  is  not  long  since  that  a  bill  passed  both  Houses 
of  Congress  assigning,  in  certain  cases,  the  duties  of  the  District 
Courts  to  the  judges  of  the  Supreme  Court.  The  President, 
Mr.  Madison,  returned  the  bill  with  objections,  and  it  did  not 
Bbot.  c.  C— 27. 
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pass.  These  objections  are  not  now  before  me,  but  as  far  as  they 
are  recollected,  they  would  apply  as  well  to  the  act  under  con- 
sideration as  to  the  one  for  which  they  were  made.  But  it  is 
unnecessary  to  pursue  this  inquiry  further ;  for  although  this  be 
my  own  opinion,  which  I  have  thought  it  my  duty  to  express, 
it  will  be  remembered  that  this  question  came  before  the  Supreme 
Court  in  1803,  when  the  judges,  waiving  any  opinion  on  the 
constitutionality  of  this  act,  were  pleased  to  consider  the  prac- 
tice of  a  few  years  under  it  as  precluding  all  argument  on  the 
subject.  Whether,  if  the  question  shall  ever  come  before  that 
court,  it  will  consider  such  acquiescence  as  putting  at  rest  this 
great  constitutional  question  I  cannot  say,  as  it  has  never 
received  a  decision  on  f***^  its  merits.  It  is  not  yet  too  late,  in 
my  opinion,  to  review  the  one  which  has  taken  place;  but  until 
that  be  done  in  its  proper  place,  this  court  is  bound  by  it,  and 
must  suppose,  whatever  its  opinion  may  be,  that  it  has  a  right  to 
hold  jurisdiction  of  this  case,  and  to  pronounce  judgment  on  the 
present  verdict. 

Hereupon  the  judge,  in  a  discourse  of  some  length,  wherein 
he  expatiated  on  the  enormity  of  the  oifense  of  which  the  pris- 
oner had  been  convicted,  and  recommended  to  him  to  spend  the 
time  allotted  to  him  in  this  life  in  preparing  for  that  which  was 
to  come,  proceeded  to  pronounce  the  awful  sentence  of  death ; 
and  assigned  the  time  for  his  execution  on  the  first  Friday  in 
March  next,  between  the  hours  of  eleven  in  the  forenoon  and 
one  in  the  afternoon  of  that  day. 
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[U.  B.  Circuit  Court,  District  of  New  York,  1819.— 1  C.  H.  Eec.  161.] 

PiEAcy — FoKEiOM  Commission  as  a  Defense. — It  is  a  sufficient  defense  to  an  indict- 
ment for  piroicy  tliat  tlie  defendant,  an  American  citizen,  sliow  a  commission 
from  a  foreign  government,  though  issued  in  blank,  and  afterwards  filled  up  by 
the  person  intrusted  with  it. 

The  prisoner  was  indicted  under  the  eighth  section  of  the  Act 
of  Congress,  passed  in  1790  (1  Gordon's  Dig.  p.  62),  for  that  he, 
being  a  citizen  of  the  United  States,  to  wit,  of  Richmond,  in  the 
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State  of  Virginia,  on  the  15th  day  of  June,  1818,  with  force  and 
arms,  upon  the  high  seas,  to  wit,  off  the  Peak  of  Pico,  out  of  the 
jurisdiction  of  any  particular  State,  then  being  on  board  a  cer- 
tain schooner  or  vessel  then  belonging  and  appertaining  to  a  cer- 
tain citizen  or  citizens  of  the  United  States  to  the  jurors  unknown, 
did  piratically  and  feloniously  set  upon,  attack,  board,  break, 
and  enter  a  certain  merchant  ship  or  vessel  called  the  San  Joao 
Baptista,  a  ship  of  cei'tain  persons  to  the  jurors  unknown,  and 
did  assault  certain  mariners,  whose  names  are  to  the  jurors 
unknown,  and  did  put  them  in  corporal  fear  and  danger  of  their 
lives,  and  the  said  vessel,  her  tackle,  apparel,  and  furniture,  of 
the  value  of  twenty  thousand  dollars,  a  quantity  of  sugar  in 
boxes,  of  the  value  of  twenty  thousand  dollars,  and  a  quantity 
of  coffee  in  bags,  of  the  value  of  one  thousand  dollars,  being  on 
board  said  vessel,  the  goods  and  chattels  of  persons  unknown, 
in  the  care  and  possession  of  said  mariners,  did  piratically  and 
feloniously  steal,  take,  and  carry  away,  against  the  peace,  etc., 
and  contrary  to  the  form  of  the  statute. 

TiMotson,  District  Attorney,  Hoffman,  Bunner,  and  Stoughton, 
counsel  for  the  prosecution. 

D.  B.  Offden,  and  J.  K.  Scott,  counsel  for  the  prisoner. 

Tillotson  opened  the  case  on  behalf  of  the  United  States. 

Joseph  Smith,  a  witness  on  behalf  of  the  prosecution,  testified, 
that  in  the  month  of  April,  1818,  he  was  at  the  five  islands  in 
the  West  Indies,  which  islands  are  dependent  on  St.  Bartholo- 
mews. The  witness,  in  the  capacity  of  a  clerk,  was  on  board  a 
vessel  called  the  Repuhlicana,  commanded  by  Captain  Chase ; 
[163]  jjj^^j  ^  schooner  under  American  colors,  then  without  a 
name,  commanded  by  the  prisoner,  arrived  there,  and  after  lying 
there  a  few  days,  the  prisoner  came  in  company  with  Captain 
Mason  on  board  the  Republiaana,  and  Mason  applied  to  Captain 
Chase  for  a  copy  of  the  commission  of  Artegas,  under  which  the 
Republicana  sailed.  By  the  direction  of  Chase  the  witness  made 
a  copy  of  the  commission,  and  signed  it  with  the  name  of  Arte- 
gas, but  did  not  afBx  a  seal  like  that  on  the  original.  This  copy 
was  delivered  by  Captain  Chase  to  Mason,  and  an  agreement  was 
then  made  between  them,  but  not  in  presence  of  the  prisoner, 
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that  Mason  should  allow  Chase  ten  per  cent-  on  all  captures 
which  might  be  made.  The  witness  sailed  from  the  iive  islands 
in  the  Republicana  to  St.  Barts ;  and,  in  the  month  of  October 
or  November  following,  saw  the  prisoner  there,  who  came  as  a 
passenger  in  the  American  brig  Edward  from  Baltimore. 

The  witness  having  heard  from  Captain  Chase  and  Captain 
Clement  Catherel,  who,  on  the  decease  of  Chase,  took  command 
of  the  Mepublicana,  that  the  prisoner  had  refused  to  pay  the  ten 
per  cent,  had  a  conversation  with  him  on  the  subject,  when  he 
did  not  deny  the  agreement,  but  said  that  Captain  Mason  would 
not  pay  the  ten  per  cent,  and  that  it  was  all  privateering.  The 
prisoner  admitted  to  the  witness  that  he  commanded  the  Constan- 
tia,  that  he  had  been  on  a  cruise  two  months,  and  had,  under  the 
commission  and  colors  of  Artegas,  captured  the  San  Joao  Bap- 
tista,  a  Portuguese  ship.  The  witness  understood  from  the  crew 
that  the  vessel  which  came  to  the  five  islands  under  American 
colors  was  called  the  Constantia. 

John  I.  Sickels,  on  being  sworn,  testified,  that  at  the  office  of 
Mr.  Stoughton,  in  which  the  witness  was  a  clerk,  the  prisoner, 
about  the  time  he  was  arrested  and  brought  before  Judge  Liv- 
ii^'GSTON,  admitted  to  the  witness  that  he,  the  prisoner,  was  an 
American  citizen,  of  Richmond,  Virginia  ;  that  in  June,  1818, 
he  commanded  the  Constantia,  which  he  purchased  as  a  prize  in 
the  West  Indies  for  six  hundred  dollars ;  and  that  he  captured 
the  Joao  Baptista  and  sent  her  into  St.  Barts  as  a  Portuguese 
vessel,  and  not  as  a  prize. 

The  prosecution  having  rested,  the  counsel  for  the  prisoner 
submitted  to  the  court  whether  the  cause  ought  to  go  to  the  jury ; 
inasmuch  as  the  only  evidence  against  the  prisoner,  relative  to 
his  capturing  the  vessel,  was  derived  from  his  confession,  which 
taken  together  amounts  to  this,  that  he  captured  her  under  a  good 
commission.  The  confession  cannot  be  separated,  but  must  be 
taken  together. 

The  counsel  for  the  prosecution  contended  that  the  facts  in  the 
case,  independent  of  the  confession,  fully  supported  the  proposi- 
tion that  he  captured  the  vessel  under  the  commission  forged  by 
Smith ;  and  that  although  the  rule  relative  to  a  confession  was 
that  the  whole  should  be  heard,  yet  the  whole  is  not  to  be 
believed. 
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The  court  decided  that  there  was  sufficient  testimony  adduced 
to  warrant  the  prosecution  in  resting  the  case. 

The  counsel  for  the  prisoner  hereupon  opened  the  defense,  and 
produced  a  commission  to  the  prisoner  as  a  lieutenant  in  the  navy 
of  Artegas,  dated  15th  November,  1817;  and  also  a  commission 
for  his  vessel,  the  Constantia,  together  with  instructions,  pur- 
porting to  have  been  signed  by  Artegas,  and  sealed.  These  were 
dated  in  April,  1818. 

Adam  Pond,  on  being  sworn  as  a  witness  for  the  prisoner,  tes- 
tified that  he  was  acquainted  with  the  signature  and  seal  of 
Artegas,  and  was  fully  confident,  though  he  did  not  see  the  com- 
missions executed  by  that  chief,  that  they  were  of  his  seal  and 
signature.  In  the  month  of  January,  1818,  the  witness  was  at 
the  office  of  Mr.  Halsey,  the  American  consul  at  Buenos  Ayres, 
and  saw  these  commissions,  signed  and  sealed,  pass  through  his 
hands  and  his  office,  as  the  agent  of  the  government  of  Artegas. 
The  witness  then  commanded  a  Buenos  Ayres  vessel,  and  that 
government  was  at  war  with  Artegas.  In  the  month  of  Febru- 
ary the  witness,  having  received  the  commissions  from  Halsey, 
with  the  name  of  the  vessel,  the  Constantia,  filled  in,  and  the 
name  of  the  captain  and  number  of  guns  left  blank,  but  with 
directions  from  him  to  fill  them  as  occasion  should  require,  pro- 
ceeded from  Buenos  Ayres  in  a  vessel  called  the  Serapo,  and 
arrived  at  the  five  islands  in  April ;  and  on  the  first  or  second 
of  May,  delivered  the  commissions  to  the  prisoner,  ^^^^^  who 
agreed  to  allow  the  witness  twelve  and  a  half  per  cent  on  all 
captures  made  by  the  schooner,  which  he  said  he  had  then 
lately  purchased.  Previous  to  the  arrival  of  the  witness,  the 
prisoner  had  procured  a  copy  of  a  commission  from  Captain 
Chase,  under  which  he  was  about  to  sail ;  but  the  witness  having 
a  genuine  commission,  the  prisoner  received  it;  and  on  his 
arrival  at  St.  Barts,  the  witness  saw  the  same  commission  on  board 
of  his  vessel. 

The  counsel  for  the  defendant  here  rested,  and 

The  counsel  for  the  prosecution  submitted  to  the  court  whether 
an  American  citizen  has  a  right  to  enter  into  the  service  of  a  for- 
eign power,  and  make  captures  on  the  high  seas  of  vessels  belong- 
ing to  another  power,  at  amity  with  the  United  States.  And, 
also,  whether  this  government  of  Artegas,  a  government  of  but 
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a  day,  could,  consistent  with  the  laws  of  nations,  issue  blank 
commissions  under  the  agency  of  a  consul  of  the  United  States 
at  Buenos  Ayres. 

Judge  Livingston,  in  the  decision  of  the  court,  said,  that  he 
was  aware  that  many  abuses  have  existed  and  still  do  exist  in 
relation  to  captures  made  of  Spanish  and  Portuguese  vessels,  by 
color  of  authority  emanating  from  the  governments  of  the  inde- 
pendent provinces  in  South  America.  With  regard  to  the  question 
whether  an  American  citizen  could  enter  into  foreign  service,  and 
make  captures  of  vessels  belonging  to  a  power  at  amity  with  the 
United  States,  it  was  sufficient  to  say  that  this  has  not  been  pro- 
hibited by  any  act  of  Congress.  And  with  regard  to  the  ques- 
tion relative  to  the  sufficiency  of  blank  commissions,  it  was  well 
known  that  Mr.  Genet,  while  minister  from  the  French  republic 
to  the  government  of  the  United  States,  pursued  the  same  prac- 
tice, to  a  considerable  extent.  Here  the  principal  question  is, 
whether  this  commission,  so  put  on  board  this  vessel  by  an  agent 
of  the  Artegas  government,  is  to  be  considered  a  nullity.  In  the 
opinion  of  the  court,  in  a  case  of  life  or  death,  this  commission  is 
sufficient  to  exculpate  the  prisoner  from  the  charge  laid  in  the 
indictment. 

The  jury  immediately  acquitted  the  prisoner. 


UNITED   STATES  v.  ALEX.   M'KIM  ANDREWS. 

[U.  S.  Circuit  Court,  District  of  New  York,  1820.— 5  C.  H.  Bee.  120.] 

Slave  Teadis,  what  Constitutes.  — It  la  sufficient  on  an  indictment  for  engaging  in 
slave  trade,  to  prove  that  the  accused  were  engaged  in  procuring  slaves,  and 
sending  tliem  on  by  another  vessel ;  it  is  not  necessary  that  the  vessel  to  wliich 
they  belong  should  actually  have  had  slaves  on  board. 

The  defendant  was  indicted  under  the  second  section  of  an  act  of 
Congress,  passed  the  10th  of  May,  1800,  which  is  in  these  words : 
"  It  shall  be  unlawful  for  any  citizen  of  the  United  States,  or 
other  person  residing  therein,  to  serve  on  board  any  vessel  of  the 
United  States,  employed  or  made  use  of  in  the  transportation  or 
carrying  of  slaves  from  one  foreign  country  or  place  to  another; 
and  any  such  citizen  or  other  person,  voluntarily   serving  as 
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aforesaid,  shall  be  liable  to  be  indicted  therefor ;  and  on  convic- 
tion thereof,  shall  be  liable  to  a  fine  not  exceeding  two  thousand 
dollars,  and  be  imprisoned  not  exceeding  two  years."  (Gordon 
Dig.  421.) 

The  indictment,  which  contained  several  counts,  alleged,  that 
the  prisoner,  late  of  the  city  of  Baltimore,  mariner,  and  a  citizen 
of  the  United  States,  on  the  1st  day  of  April,  1820,  on  the  high 
seas,  near  a  place  called  Cape  Mount,  on  the  coast  of  Africa,  to 
wit,  at  New  York,  and  within  the  jurisdiction,  etc.,  did,  volun- 
tarily, unlawfully,  serve  on  board  a  vessel  of  the  United  States, 
being  a  schooner  called  the  Endymion,  belonging  to  a  citizen  of 
the  United  States,  to  the  jurors  unknown,  employed  in  the  trans- 
portation of  slaves,  from  one  foreign  country  to  the  jurors 
unknown,  to  some  other  foreign  country  also  to  the  jurors 
unknown,  against  the  peace  and  the  form  of  the  statute,  etc. 

TiUotson,  District  Attorney,  and  Bunner,  counsel  for  the 
prosecution. 

Emmet  and  Scott,  counsel  for  the  prisoner. 

It  appeared,  from  the  testimony  of  Silas  H.  Stringham,  that 
being  attached  to  the  Oyane  sloop  of  war,  a  ship  of  the  United 
States,  in  the  capacity  of  lieutenant,  on  the  6th  of  April  last,  he 
boarded  the  Endymion,  commanded  by  the  defendant,  at  Cape 
Mount,  on  the  coast  of  Africa.  He  found  on  board  an  American 
register  and  other  papers,  which  he  received  from  the  mate  of 
the  vessel,  in  the  absence  of  the  defendant.  The  vessel  had  a 
birth  deck,  a  large  quantity  of  water,  two  large  cabooses,  and 
provisions,  but  no  cargo ;  and  the  witness  found  in  the  hold  a 
quantity  of  hand-cuffs.  She  had  every  appearance  of  a  vessel 
engaged  in  the  slave  trade,  with  the  equipment  of  which  the  wit- 
ness was  well  acquainted. 

Tillotson  inquired  of  the  witness,  whether  the  defendant  did 
not  admit  that  he  had  sent  slaves  from  the  coast  of  Africa  by 
another  vessel. 

The  counsel  for  the  defendant  objected  to  the  inquiry,  and  to 
the  further  prosecution  of  this  indictment,  under  the  evidence 
produced.  They  argued,  in  the  first  place,  that  the  statute 
upon   which   the    indictment    was    founded,   was    enacted    to 
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prohibit  seamen  from  serving  on  board  vessels  employed 
in  the  transportation  of  slaves,  and  did  not  extend  to  the 
captain,  inasmuch  as  he  could  not  be  said  to  serve  on  board 
any  vessel,  but  to  command  others.  In  the  second  place  it 
was  insisted,  that  in  f**^'  order  to  constitute  the  offense 
against  which  the  statute  was  enacted,  it  was  necessary  that  the 
vessel  should  have  been  actually  employed  and  made  use  of  in 
the  transportation  of  slaves  ;  they  should  have  been  on  board, 
and,  to  bring  the  defendant  within  the  statute,  the  act  should 
have  been  consummated  previous  to  the  capture. 

The  judge  said  that  he  had  no  doubt  as  to  the  first  point  raised 
by  the  counsel.  The  captain  may  as  well  be  considered  as  serv- 
ing on  board  as  any  of  the  crew.  They  all  are  serving  on  board 
under  their  owner  or  owners. 

"With  regard  to  the  second,  he  thought  it  a  grave  objection, 
and  worthy  of  consideration. 

The  counsel  for  the  prosecution  argued  that  the  construction 
of  the  act  contended  for  by  the  opposite  counsel  would  render 
its  provisions  nugatory.  By  an  Act  of  1819,  our  cruisers  are 
authorized  to  seize  vessels  engaged  in  the  slave  trade  on  the  coast 
of  Africa.  This  act  is  declaratory  of  that  upon  which  this  pros- 
ecution is  founded.  If  it  was  necessary  that  the  slaves  should 
be  on  board,  that  they  should  be  transported,  and  that  the  act  of 
transportation  should  be  complete  before  the  vessels  could  be 
seized,  then  these  acts  destroy  themselves.  The  words  of  the  act 
are  "  employed  or  made  use  of  in  the  transportation  of  slaves." 

The  word  "employed"  is  of  the  same  import  as  "engaged"; 
and  if  the  vessel  was  engaged  in  any  one  act  appertaining  to  the 
transportation  of  slavco,  the  defendant  is  brought  within  the  act, 
and  amenable  to  its  penalties.  The  word  "  in,"  preceding  the 
words  "the  transportation,"  etc.,  is  synonymous  with  "for  the 
purpose,"  and  any  inceptive  act  of  transportation  on  the  part  of 
the  captain  or  crew  is  sufficient. 

It  vfas  insisted  by  the  counsel  for  the  defendant,  in  reply,  that 
the  word  "  employed  "  imported  being  actually  engaged  in  the 
transportation,  and  the  phrase  "  made  use  of"  meant  the  com- 
pletion of  the  act  of  transporting.  To  constitute  the  offense  both 
must  concur.  The  statute  gave  a  focus  penitentice,  a  time  for 
repentance,  before  the  offense  of  transportation  was  consummated. 
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The  judge  decided  tliat  if  the  crew  of  the  Endymion,  while 
she  was  ou  the  coast  of  Africa,  was  engaged  in  procuring  slaves 
and  putting  them  on  board  anv  other  vessel,  for  the  purpose  of 
transporting  them  to  any  other  place,  that,  in  his  opinion,  the 
captain  and  crew  were  amenable  to  the  penalties  of  the  statute, 
though  no  slaves  were  ever  put  on  board  the  Endymion.  In  this 
point  of  view  the  testimony  is  admissable. 

The  witness  proceeded  to  state  that  when  he  took  possession  of 
the  Endymion,  the  defendant  admitted  that  she  was  a  lawful  prize 
to  the  first  officer  of  the  Oyame  ;  that  he  further  admitted,  on  the 
passage,  and  after  his  arrival  here,  that  he  had  sent  home  by 
another  vessel  one  hundred  and  fifty ;  that  he  had  made  enough 
by  those  he  had  sent  home  to  clear  the  owners  from  the  loss  of 
the  vessel ;  and  that  had  he  not  been  taken,  he  would  have 
cleared  two  hundred  thousand  dollars.  His  wages,  he  admitted, 
were  two  hundred  dollars  a  month,  and  those  of  the  crew  forty 
dollars ;  whereas,  so  the  witness  stated,  the  usual  wages  on  board 
merchant  vessels  is  but  fifteen  dollars  a  month. 

It  was  testified  to  by  Dr.  Wiley,  that  after  the  arrival  of  the 
prisoner  here,  he  admitted,  that  had  he  made  about  fifteen  thou- 
sand dollars,  was  willing  to  give  any  lawyer  two  thousand  dollars 
who  would  free  him  from  his  embarrassment;  and  that  he  had 
been  inadvertently  drawn  into  the  affair  at  a  dinner  party  at 
Baltimore. 

The  prosecution  having  rested,  testimony  was  introduced  on 
the  part  of  the  defendant  for  the  purpose  of  showing  that  the 
Endymion  was  engaged  in  getting  ivory  and  gold  dust,  and  at  no 
time  had  any  slaves  on  board. 

The  judge  said  there  was  no  proof  in  the  case  that  any  slaves 
were  ever  put  on  board ;  and  he  therefore  deemed  the  inquiry  a 
waste  of  time. 

The  case  was  summed  up  by  respective  counsel ;  and  the  sev- 
eral points  of  law,  as  above  stated,  were  urged  to  the  jury. 

The  judge,  in  his  charge  to  the  jury,  instructed  them  that  if 
this  vessel  had  been  fitted  out  for  any  other  purpose  than  the 
transportation  of  slaves,  it  would  have  been  in  the  power  of  the 
defendant  to  have  shown  it ;  that  in  the  absence  of  all  testimony 
on  this  point,  the  inference  was  strong  against  him ;  and  that  if 
they  believed  that  the  defendant  and  his  crew  had  any  agency, 
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or  were  concerned  in  procuring  slaves  on  the  coast  of  Africa!,  and 
[iss]  transporting  them  on  board  any  other  vessel,  he  came 
within  the  act,  and  it  would  be  their  duty  to  convict  him. 

It  being  late  in  the  afternoon,  the  jury  were  directed  by  the 
judge  to  seal  their  verdict,  and  bring  it  into  court  in  the  morn- 
ing. At  this  time  eleven  of  the  jurors  returned  into  court,  and 
it  being  proved  to  the  court  that  one  of  them  on  his  way  to  the 
court  had  fallen  down  in  a  fit,  and  that  the  state  of  his  mind  was 
such  as  to  render  him  incapable  of  a  discreet  exercise  of  his  duty 
on  being  polled,  the  court  ordered  the  jury  to  be  discharged,  and, 
the  prisoner  to  be  remanded  for  trial. 


UNITED  STATES    v.   MALEBRAN. 

[U.  S.  Circuit  Court,  District  of  New  Yoric,  1820.  — 5  C.  H.  Keo.  122.] 

Slate  Trade,  What  Indictable  as.  — It  is  an  indictable  offense,  under  the  act  of 
Congress  to  fit,  equip,  load,  or  otherwise  prepare  a  vessel  in  tlie  United  States 
for  tlie  purpose  of  procuring  and  transporting  slaves  from  a  foreign  place  to  any 
other  place. 

Indictmext    Will   Lie    fob    Statutoey    Offense Where    a    punishment    by 

imprisonment  is  provided  by  statute  for  a  public  offense,  but  no  mode  provided 
for  securing  such  punishment,  it  is  intended  that  an  indictment  will  lie  for  such 
offense. 

The  defendant,  a  foreigner,  and  resident  in  this  city,  was 
indicted  under  the  act  of  Congress,  of  1818  (1  Sess.  15th  Cong, 
p.  81),  which  act  is,  in  effect,  as  follows:  "That  no  citizen  of 
the  United  States,  or  any  other  person,  shall,  as  master,  factor, 
or  owner,  build,  fit,  equip,  load,  or  otherwise  prepare,  any  ship 
or  vessel,  in  any  port  or  place  within  the  jurisdiction  of  the 
United  States,  nor  cause  any  such  ship  or  vessel  to  sail  from  any 
port  or  place  whatsoever,  within  the  jurisdiction  of  the  same, 
for  the  purpose  of  procuring  any  negro,  mulatto,  or  person  of 
color,  from  any  foreign  kingdom,  place,  or  country,  to  be  trans- 
ported to  any  port  or  place  whatsoever,  to  be  held,  sold,  or  other- 
wise disposed  of  as  slaves,  or  to  be  held  to  service  or  labor," 
etc. 

By  the  residue  of  this  section,  such  vessel,  her  tackle,  etc.,  is 
declared  to  be  forfeited,  one  half  to  the  United  States,  and  the 
other  half  to  the  person  suing  for  such  forfeiture. 
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"  That  every  person,  etc.,  so  building,  fitting  out,  equipping, 
loading,  or  otherwise  preparing,  or  sending  away,  or  causing  any 
of  the  acts  aforesaid  to  be  done,  with  intent  to  employ  such  ship 
or  vessel,  in  such  trade  or  business,  after  the  passing  of  this  act, 
contrary  to  the  true  intent  and  meaning  thereof,  or  who  shall,  in 
any  wise  be  aiding  or  abetting  therein,  shall  severally,  on  con- 
viction thereof,  by  due  course  of  law,  forfeit  and  pay  a  sum  not 
exceeding  five  thousand  dollars,  nor  less  than  one  thousand  dol- 
lars, one  moiety  to  the  use  of  the  United  States,  and  the  other  to 
the  use  of  the  person  or  persons  who  shall  sue  for  such  forfeiture, 
and  prosecute  the  same  to  effect,  and  shall  moreover  be  impris- 
oned for  a  terra  not  exceeding  seven  years,  nor  less  than  three 
years." 

The  indictment  contained  twenty-eight  counts.  The  first 
count  alleged  that  the  defendant,  being  a  resident  within  the 
United  States,  on,  etc.,  at  the  port  of  New  York,  did  fit,  equip, 
and  load  a  certain  vessel,  etc.,  with  intent  to  employ  said  vessel, 
for  the  purpose  of  procuring  negroes  from  a  foreign  country,  to 
the  jurors  unknown,  to  be  transported  to  a  place,  to  the  jurors 
unknown,  to  be  held  as  slaves. 

The  several  other  counts  varied  from  the  first,  in  relation  to 
the  description  of  persons  to  be  transported,  and  in  a  variety  of 
other  particulars  arising  from  the  words  of  the  act ;  but  in  all 
the  counts,  the  foreign  country  from  which  the  negroes  were  to 
be  f***^  transported,  and  that  to  which  they  were  to  be  trans- 
ported, were  alleged  to  be  to  the  jurors  unknown. 

TiUotson  and  Bunner,  counsel  for  the  prosecution. 

Hoffman,  Emmet,  and  Welk,  counsel  for  the  defendant. 

TiUotson,  in  opening  the  case  to  the  jury,  stated  that  he 
expected  to  show  the  agency  of  the  defendant  in  equipping  and 
loading  this  vessel  in  this  port,  to  be  employed  in  the  slave  trade 
on  the  coast  of  Africa,  by  his  own  confession. 

For  this  purpose  Silas  H.  Stringham  was  introduced  as  a  wit- 
ness, on  behalf  of  the  prosecution,  who  testified  that  in  April 
last,  being  a  lieutenant  on  board  the  Cyane  sloop  of  war,  he 
boarded  the  schooner  Sdence,  at  Cape  Mount,  on  the  coast  of 
Africa,  and  found  on  board  two  several  letters,  written  in  French^ 


428  United  States  v.  Malebran. 

by  the  defendant ;  the  one  dated  in  this  city,  on  the  31st  of  De- 
cember, 1819,  directed  to  Francisco  Mathieu;  and  the  other,  on 
the  1st  of  January,  1820,  to  Capt.  Adolphus  La  Cost. 

It  appeared  from  the  translation  of  this  last  mentioned  letter 
which,  with  the  other,  was  read  in  evidence,  that  it  was  a  letter 
of  instructions  to  the  captain,  in  reference  to  an  agreement  pre- 
viously made,  directing  him  to  proceed  to  Porto  Rico,  where  the 
vessel  was  to  be  changed  into  Spanish;  and  after  procuring 
shackles,  handcuffs,  etc.,  to  proceed  on  the  contemplated  voyage. 
Another  person,  at  Porto  Rico,  was  to  assume  command  of  the 
vessel.  He  was  to  be  the  captain  on  paper ;  but  La  Cost,  the 
real  captain,  who  was  to  receive  further  directions  from  the 
brother  of  the  defendant,  Don  Pedro  Malebran,  at  Trinity  De 
Cuba.  To  this  place  the  merchandise,  to  be  obtained  on  the 
voyage,  was  to  be  carried ;  and  the  letter  states  the  agreement 
between  the  defendant  and  La  Cost  to  be  that  the  latter  was  to 
receive  a  specific  sum  per  head ;  but  the  word  "  slaves  "  was  not 
mentioned. 

It  was  then  proved  by  James  B.  Leonard  and  Joshua  Phil- 
lips, clerks  at  the  custom-house,  that  on  the  31st  of  December, 
1819,  the  Science  cleared  from  this  port  for  Porto  Rico. 

Stringham,  on  being  again  called,  testified  that  he  found  on 
board  the  Science  fifty  pair  of  irons,  some  of  which  were  shackles, 
and  some  handcuffs;  and  he  also  found  muskets,  tobacco,  and 
calicoes,  the  usual  cargo  for  the  slave  trade. 

TUlotson  having  rested  the  prosecution,  the  counsel  for  the 
defendant  raised  two  objections  to  the  prosecution  under  this 
indictment. 

1.  This  is  not  made  an  indictable  offense  by  the  statute  upon 
which  the  indictment  is  founded.  The  remedy,  by  imprison- 
ment, might  have  been  effected  on  an  information. 

2.  It  is  alleged  in  all  the  counts  in  this  indictment  that  the 
place  where  the  negroes  were  to  be  procured,  and  that  to  which 
they  were  to  be  transported,  Avere  to  the  jurors  unknown.  It 
appears  from  the  proof  that  the  place  where  they  were  to  be  pro- 
cured was  at  Cape  Mount,  on  the  coast  of  Africa,  and  that  to 
which  they  were  to  be  transported  was  Trinity  De  Cuba.  Both 
these  places  must,  therefore,  have  been  known  to  the  grand  jury; 
and  therefore  the  indictment  cannot  be  maintained. 
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There  is  no  principle  in  criminal  law  better  settled  than  this, 
that  if  a  person  is  indicted  for  stealing  goods  of  a  person  to  the 
jurors  unknown,  and  it  appears,  in  proof,  that  the  person  to  whom 
the  goods  belonged  was  known,  or,  upon  due  inquiry,  might 
have  been  known,  that  the  indictment  cannot  be  supported.  (2 
Hawk.  330;  1  Chitty's  Crim.  Plead,  p.  213;  1  East;  Pleas  of 
the  Crown,  p.  621 ;  1  Starkie,  pp.  75,  175;  Bac.  Ab.  tit.  Ind. 
letter  G;  3  Camp.  N.  P.  p.  264;  Bex  v.  Walker.) 

In  principle  there  is  no  difference  between  the  cases.  There 
is  as  much  reason  why  the  places  from  which,  and  to  which, 
these  slaves  were  to  be  transported,  if  known  to  the  grand  jury, 
should  be  alleged,  as  that  the  name  of  the  person  from  whom 
goods  are  stolen,  if  known,  should  be  stated.  An  indictment 
should  state  things  known  to  a  common  certainty,  that  the  party 
may  be  the  better  prepared  for  his  defense. 

The  counsel  for  the  prosecution  argued,  on  the  first  objection 
raised,  that  as  the  act  of  1794,  prohibiting  the  equipment  of  any 
vessel  within  the  jurisdiction  of  the  United  States,  to  be  employed 
in  the  slave  trade,  gave  no  public  remedy  for  the  offense,  and  as 
the  one  upon  which  this  indictment  was  founded  gave  a  remedy 
to  the  public  by  imprisonment,  in  express  terms,  that  it  was 
intended  that  the  means  by  which  that  remedy  was  to  be  effected, 
should  be  by  indictment.  The  court  would  have  no  power, 
under  a  conviction  in  a  qui  tarn  action  to  imprison  the  party ; 
.and  this  is  the  '***'  only  mode  of  proceeding  prescribed  in  the  act. 

With  regard  to  the  second  objection  it  was  argued  that  the 
graveman  of  the  offense,  which  the  statute  was  enacted  to  prevent, 
was  the  equipment  of  a  vessel  for  the  purpose  of  procuring 
slaves ;  and  neither  the  place  where  they  were  to  be  procured, 
nor  that  to  which  they  were  to  be  transported,  entered  into  the 
essence  of  the  offense.  And  it  would  have  been  sufficient,  in 
relation  to  the  places,  to  have  used  the  precise  words  of  the  act. 
The  cases,  therefore,  cited  on  the  opposite  side,  do  not  apply. 
Stealing  goods  of  A.  is  a  specific  offense ;  and  the  owner's  name, 
if  known,  is  essential. 

Stringham,  on  being  again  called  by  the  judge,  was  asked 
whether  he  stated  before  the  grand  jury,  that  he  took  the  Sdenee 
on  the  coast  of  Africa,  and  to  this  inquiry  he  answered  in  the 
affirmative. 
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The  judge  pronounced  his  decision  on  the  first  objection 
raised,  that,  as  the  act  upon  which  the  indictment  was  founded 
gave  a  public  remedy  by  imprisonment,  but  prescribed  no  partic- 
ular mode  of  proceeding,  in  express  terms,  by  which  the  remedy 
was  to  be  effected,  the  legislatui:e  must  have  intended  it  should 
be  by  indictment. 

With  regard  to  the  other  objection,  he  stated  that  there  was 
nothing  better  settled  than  that  an  offense,  both  as  regards  time, 
person,  and  place,  should  be  laid  in  an  indictment  with  sufficient 
certainty.  It  was  as  important  for  the  defendant  to  know  both 
the  place  from  which  he  was  charged  with  having  procured  these 
slaves,  and  that  where  they  were  to  be  transported,  as  the  place 
where  the  vessel  was  equipped.  These  things  were  known  to 
the  grand  jury,  and  should  not  have  been  dispensed  with  on  the 
record. 

For  this  uncertainty  in  the  indictment,  the  judge  advised  the 
jury  to  acquit  the  defendant,  and  he  was  acquitted. 

Tillotson  moved  that  the  defendant  be  laid  under  a  recogniz- 
ance to  appear  at  the  next  term,  to  answer  for  this  offense. 

His  counsel  opposed  this  motion,  on  the  ground  that  if  again 
indicted,  he  would  be  entitled  to  his  plea  of  auterfois  acquit;  and 
to  this  point  they  cited  1  Starkie,  175. 

The  judge  granted  the  motion,  and  the  defendant  was  bound 
over  for  his  appearance  at  the  next  term. 


UNITED  STATES  v.  SMITH  et  al. 

[U.  8.  Circuit  Court,  District  of  Massachusetts,  1792.  — 6  Dane  Abr.  718.] 

Ceiminal  Cases— Common-Law  JuKisDicnoN  of. — Tiie  federal  courts  have  com- 
mon-law jurisdiction  of  criminal  cases,  and  may  punisli  a  crime  though  there 
be  no  express  statute  for  that  purpose. 

In  these  cases  there  were  four  indictments  at  common  ''**'  law 
against  the  defendants,  for  counterfeiting  bank  bills  of  the  Bank 
of  the  United  States,  passing  them,  and  having  tools  to  counter- 
feit, etc.  Smith  was  found  guilty  of  passing  bank  bills  of  the 
said  bank,  counterfeited. 

Parsons  moved  in  arrest  of  judgment  because  there  was  no  fed- 
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eral  statute  on  the  subject;  hence  only  an  offense  of  common  law; 
and  the  State  courts  exclusively  have  jurisdiction  of  these  offenses. 

The  Court  held  the  act  incorporating  the  Bank  of  the  United 
States  was  a  constitutional  act,  and  that  by  the  Constitution  of 
the  United  States  the  federal  courts  had  jurisdiction  of  all  causes 
or  cases  in  law  or  equity  arising  under  the  said  Constitution  and 
the  laws  of  the  United  States;  that  this  was  a  case  arising  under 
those  laws,  for  those  bills  were  made  in  virtue  thereof,  though 
there  was  no  statute  describing  or  punishing  the  offense  of  coun- 
terfeiting them ;  and  therefore  to  counterfeit  them  was  a  contempt 
of  and  misdemeanor  against  the  United  States,  and  punishable 
by  them  as  such ;  and  that  the  same  offense  might  be  punished  as 
a  common-law  cheat  in  the  State  court.  Judgment  was  fine  and 
imprisonment  and  pillory,  the  common-law  punishment;  but 
not  to  pay  costs,  paying  costs  being  no  part  of  the  common-law 
punishment.  (See  seventh  amendment  of  the  Federal  Constitu- 
tion as  to  common  law. 


HENRY  ELKISON  v.  FRANCIS  G.  DELIESSELINE. 

[U.  S.  Circuit  Court,  District  of  South  Carolina,  1823.— 2  Wlieel.  C.  C.  56.] 

CONSTITIITIONAI,   LAW  — STATE  LaW    AFFECTING   COMMEKCE,    VAUDITY   OF. — A  State 

law  authorizing  the  seizure  and  imprisonment  of  free  negroes  brought  into  the 
State  on  board  of  any  foreign  ressel  is  unconstitutional. 
Weit  De  HoMiJfE  Replegiando. — The  wiit  de  homine  replegiando,  having  for 
its  object  the  discharge  of  the  prisoner  on  bail,  with  a  view  to  try  the  question 
of  the  validity  of  the  law  under  which  he  is  held  in  confinenient,  is  of  com- 
mon right,  and  may  be  issued  as  of  course ;  it  will  not,  however,  lie  against  a 
sheriff  who  has  the  party  in  custody  under  process. 

This  was  a  case  of  an  arrest  of  a  British  seaman,  under  the 
third  section  of  an  act  of  the  State  of  South  Carolina,  entitled 
"  an  act  for  the  better  regulation  of  free  negroes  and  persons  of 
color,  and  for  other  purposes,"  passed  in  December,  1822. 

Johnson,  J.  —  The  motion  submitted  by  Mr.  King  in  behalf 
of  the  prisoner  is  for  the  writ  of  habeas  corpus  ad  subjiciendum; 
and  if  he  should  fail  in  this  motion  then  for  the  writ  de  homine 
replegiando;  the  one  regarding  the  prisoner  in  a  criminal,  the 
other  in  a  civil  aspect ;  the  first  motion  having  for  its  object  his 
discharge  from  confinement  absolutely,  the  other  his  discharge 
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on  bail,  with  a  view  to  try  the  question  of  the  validity  of  the 
law  under  which  he  is  held  in  confinement. 

A  document  in  nature  of  a  return,  under  the  hand  and 
seal  of  the  sheriff,  has  been  laid  on  my  table  by  the  gentlemen 
who  conduct  the  opposition,  from  which  it  appears  that  the 
prisoner  is  in  the  sheriff's  custody  under  an  act  of  this  State, 
passed  in  December  last;  and,  indeed,  ^^'^^  the  whole  cause  has 
been  argued  under  the  admission  that  he  is  in  confinement 
under  the  third  section  of  that  act,  as  he  states  in  his  petition. 

The  act  is  entitled  "  an  act  for  the  better  regulation  of  free 
negroes  and  persons  of  color,  and  for  other  purposes."  And 
the  third  section  is  in  these  words :  "  That  if  any  vessel  shall 
come  into  any  port  or  harbor  of  this  State,  from  any  other  State 
or  foreign  port,  having  on  board  any  free  negroes  or  persons  of 
color,  as  cooks,  stewards,  or  mariners,  or  in  any  other  employ- 
ment on  board  said  vessel,  such  free  negroes  or  persons  of  color 
shall  be  seized  and  confined  in  gaol  until  such  vessel  shall  clear 
out  and  depart  from  this  State;  and  that  when  said  vessel  is 
ready  to  sail  the  captain  of  said  vessel  shall  be  bound  to  carry 
away  the  said  free  negro,  or  free  person  of  color,  and  to  pay  the 
expenses  of  his  detention ;  and,  in  case  of  his  neglect  or  refusal 
so  to  do,  he  shall  be  liable  to  be  indicted,  and  on  conviction 
thereof  shall  be  fined  in  a  sum  not  less  than  one  thousand  dol- 
lars, and  imprisoned  not  less  than  two  months;  and  such  free 
negroes,  or  persons  of  color,  shall  be  deemed  and  taken  as  abso- 
lute slaves,  and  sold  in  conformity  to  the  provisions  of  the  act 
passed  on  the  20th  December,  1820,  aforesaid." 

As  to  the  description  or  character  of  this  individual,  it  was 
admitted  that  he  was  taken  by  the  sheriff  under  this  act  out  of 
the  ship  Homer,  a  British  ship  trading  from  Liverpool  to  this 
place.  From  the  shipping  articles  it  appears  that  he  was 
shipped  in  Liverpool ;  from  the  captain's  affidavit  that  he  had 
known  him  several  ^"^^  years  in  Liverpool  as  a  British  subject ; 
and  from  his  own  affidavit  that  he  is  a  native  subject  of  Great 
Britain,  born  in  Jamaica. 

In  support  of  this  demand  on  the  protection  of  the  United 
States,  the  British  consul  has  also  presented  the  claim  of  this 
individual  as  a  British  subject,  and  with  it  a  copy  of  a  letter 
from  Mr.  Adams  to  Mr.  Canning,  of  June  17th  last,  written  in 
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answer  to  a  remonstrauce  of  Mr.  Canuing  against  this  law. 
Mr.  Adam's  letter  contains  these  words :  "  With  reference  to 
your  letter  of  the  15th  February  last,  and  its  enclosure,  I  have 
the  honor  of  informing  you  that  immediately  after  its  reception 
measures  were  talien  by  the  government  of  the  United  States 
for  effecting  the  removal  of  the  cause  of  complaint  set  forth  in 
it,  which,  it  is  not  doubted,  have  been  successful,  and  will 
prevent  the  recurrence  of  it  in  future." 

This  communication  is  considered  by  the  consul  as  a  pledge, 
which  this  court  is  supposed  bound  to  redeem.  It  has  its  origin 
thus : — 

Certain  seizures  under  this  act  were  made  in  January  last, 
some  on  board  of  American  vessels  and  others  in  British  ves- 
sels ;  and  among  the  latter  one  very  remarkable  for  not  having 
left  a  single  man  on  board  the  vessel  to  guard  her  in  the 
captain's  absence. 

Applications  were  immediately  made  to  me  in  both  classes  of 
cases  for  the  protection  of  the  United  States  authority,  in  con- 
sequence of  which  I  called  upon  the  district  attorney  for  his 
oiEcial  services.  Several  reasons  concurred  to  induce  me  to 
instruct  him  to  bring  the  ^**'  subject  before  the  State  judiciary. 
I  felt  confident  that  the  act  had  been  passed  hastily,  and  with- 
out due  consideration,  and  knowing  the  unfavorable  feeling  that 
it  was  calculated  to  excite  abroad,  it  was  obviously  best  that 
relief  should  come  from  the  quarter  from  which  proceeded  the 
act  complained  of.  Whether  I  possessed  the  power  or  not  to 
issue  the  writ  of  habeas  corpus,  it  was  unquestionable  that  the 
State  judges  could  give  this  summary  relief,  and  I  therefore 
instructed  Mr.  Gladsden  to  make  application  to  the  State 
authorities,  and  to  do  it  in  the  manner  most  respectful  to  them. 
In  the  mean  time  I  prevailed  on  the  British  consul,  the  late  Mr. 
Moody,  and  the  northern  captains  to  suppress  their  complaints, 
fully  confident  that  when  the  subject  came  to  be  investigated 
they  Avould  be  no  more  molested.  The  application  was  made 
to  the  State  authority,  and  the  men  were  relieved;  but  the 
ground  of  relief  not  being  in  its  nature  general  or  permanent, 
Mr.  Moody  made  his  representations  to  Mr.  Canning,  and  the 
northern  captains,  I  am  informed,  did  the  same  to  Congress,  or 
to  the  executive.  What  passed  afterwards  came  to  my  knowl- 
Bexim.  0.  0.  — 28. 
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edge  in  such  a  mode  that  after  what  has  publicly  transpired  on 
this  argument  I  do  not  think  proper,  as  it  certainly  is  not  neces- 
sary, to  declare  it.  A  gentleman  in  this  place  (Col.  Hunt)  has 
declared  that  he  is  authorized  to  deny  that  Mr.  Adams  was 
sanctioned  by  anything  that  transpired  between  himself  and  any 
member  of  the  State  delegation  to  give  such  a  pledge.  Certain, 
however,  it  is  that  from  that  time  the  prosecutions  under  this 
act  were  discontinued,  until  lately  revived  by  a  voluntary  asso- 
ciation of  gentlemen,  who  have  organized  themselves  into  a 
society  to  see  the  laws  carried  into  effect.  And  here,  as  I  well 
know  the  discussion  that  this  occurrence  will  '""^  give  rise  to,  I 
think  it  due  to  the  State  officers  to  remark  that  from  the  time 
that  they  have  understood  that  this  law  has  been  complained  of 
on  the  ground  of  its  unconstitutionality  and  injurious  effects 
upon  our  commerce  and  foreign  relations,  they  have  shown 
every  disposition  to  let  it  sleep.  On  the  present  occasion  the 
attorney-general  has  not  appeared  in  its  defense.  The  opposi- 
tion to  the  discharge  of  the  prisoner  has  been  conducted  by  Mr. 
Holmes,  the  solicitor  of  the  association,  and  by  Col.  Hunt.  As 
there  is  nothing  done  clandestinely  or  disavowed,  there  can  be  no 
offense  given  by  a  suggestion  which  means  no  more  than  to  show 
that  pressing  the  execution  of  the  law  at  this  time  is  rather  a 
private  than  a  State  act,  and  to  furnish  an  explanation  that  may 
eventually  prove  necessary  to  excuse  Mr.  Adams  to  Mr.  Can- 
ning, and  perhaps  to  excuse  some  member  of  the  State  delegation 
to  Mr.  Adams. 

Certain  it  is,  that  I  cannot  officially  take  notice  of  Mr.  Adams' 
letter.  However  sufficient  for  Mr.  Canning  to  rely  on,  it  is  not 
legally  sufficient  to  regulate  my  conduct,  or  vest  in  me  any 
judicial  powers.  The  facts  which  I  have  communicated  will,  I 
hope,  be  sufficient  to  show  that  our  administration  has  acted  in 
good  faith  with  that  of  Great  Britian. 

Two  questions  have  now  been  made  in  argument ;  the  first  on 
the  law  of  the  case,  the  second  on  the  remedy. 

On  the  unconstitutionality  of  the  law  under  which  this  man 
is  confined,  it  is  not  too  much  to  say,  that  it  will  not  bear  argu- 
ment ;  and  I  feel  myself  sanctioned  in  using  this  strong  language, 
from  considering  the  course  of  reasoning  '"*^  by  which  it  has  been 
defended.     Neither  of  the  gentlemen   has  attempted  to  prove 
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that  the  power  therein  assumed  by  the  State  can  be  exercised 
without  clashing  with  the  general  powers  of  the  United  States  to 
regulate  commerce ;  but  they  have  both  strenuously  contended, 
that  ex  necessitate  it  was  a  power  which  the  State  must  and  would 
exercise,  and,  indeed,  Mr.  Holmes  concluded  his  argument  with 
the  declaration,  that,  if  a  dissolution  of  the  Union  must  be  the 
alternative,  he  was  ready  to  meet  it.  Nor  did  the  argument  of 
Col.  Hunt  deviate  at  all  from  the  same  course.  Giving  it  in 
the  language  of  his  own  summary,  it  was  this :  South  Carolina 
was  a  sovereign  State  when  she  adopted  the  constitution  ;  a  sov- 
ereign State  cannot  surrender  a  right  of  vital  importance ;  South 
Carolina,  therefore,  either  did  not  surrender  this  right,  or  still 
possesses  the  power  to  resume  it,  and  whether  it  is  necessary,  or 
when  it  is  necessary,  to  resume  it,  she  is  herself  the  sovereign 
judge. 

But  it  was  not  necessary  to  give  this  candid  expose  of  the 
grounds  which  this  law  assumes;  for  it  is  a  subject  of  positive 
proof,  that  it  is  altogether  irreconcilable  with  the  powers  of  the 
general  government ;  that  it  necessarily  compromits  the  public 
peace,  and  tends  to  embroil  us  with,  if  not  separate  us  from,  our 
sister  States;  in  short,  that  it  leads  to  a  dissolution  of  the  Union, 
and  implies  a  direct  attack  upon  the  sovereignty  of  the  United 
States. 

Let  it  be  observed  that  the  law  is,  "  if  any  vessel  [not  even 
the  vessels  of  the  United  States  excepted]  shall  come  into  any 
port  or  harbor  of  this  State,"  etc.,  bringing  in  free  colored  per- 
sons, such  persons  are  to  t«*]  become  "absolute  slaves,"  and  that, 
without  even  a  form  of  trial,  as  I  understand  the  act,  they  are 
to  be  sold.  By  the  next  clause  the  sheriff  is  vested  with  abso- 
lute power,  and  expressly  enjoined  to  carry  the  law  into  effect, 
and  is  to  receive  the  one  half  of  the  proceeds  of  the  sale. 

The  object  of  this  law,  and  it  has  been  so  acknowledged  in 
argument,  is  to  prohibit  ships  coming  into  this  port  employing 
colored  seamen,  whether  citizens  or  subjects  of  their  own  govern- 
ment or  not.  But  if  this  State  can  prohibit  Great  Britain  from 
employing  her  colored  subjects  (and  she  has  them  of  all  colors 
on  the  globe),  or  if  at  liberty  to  prohibit  the  employment  of  her 
subjects  of  the  African  race,  why  not  prohibit  her  from  using 
those  of  Irish  or  of  Scottish  nativity?     If  the  color  of  his  skin 
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is  to  preclude  the  Lascar  or  the  Sierra  Leone  seaman,  why  not 
the  color  of  his  eye  or  his  hair  exclude  from  our  ports  the  inhab- 
itants of  her  other  territories  ?  In  fact  it  amounts  to  the  asser- 
tion of  the  power  to  exclude  the  seamen  of  the  territories  of  Great 
Britain,  or  any  other  nation,  altogether.  With  regard  to  various 
friendly  nations  it  amounts  to  an  actual  exclusion  in  its  present 
form.  Why  may  not  the  shipping  of  Morocco  or  of  Algiers 
cover  the  commerce  of  France  with  this  country,  even  at  the 
present  crisis  ?  Their  seamen  are  all  colored,  and  even  the  State 
of  Massachusetts  might  lately,  and  may  perhaps  now,  expedite 
to  this  port  a  vessel  with  her  officers  black,  and  her  crew  com- 
posed of  Nantucket  Indians,  known  to  be  among  the  best  seamen 
in  our  service.     These  might  all  become  slaves  under  this  act. 

If  this  law  were  enforced  upon  snch  vessels,  retaliation 
[«3]  -would  follow;  and  the  commerce  of  this  city,  feeble  and 
sickly,  comparatively,  as  it  already  is,  might  be  fatally  injured. 
Charleston  seamen,  Charleston  owners,  Charleston  vessels,  might, 
eo  nomine,  be  excluded  from  their  commerce,  or  the  United  States 
involved  in  war  and  confusion.  I  am  far  from  thinking  that 
this  power  would  ever  be  wantonly  exercised,  but  these  consid- 
erations show  its  utter  incompatibility  with  the  power  delegated 
to  Congress  to  regulate  commerce  with  foreign  nations  and  our 
sister  States. 

Apply  the  law  to  the  particular  case  before  us,  and  the  incon- 
gruity will  be  glaring.  The  offense,  it  will  be  observed,  for 
which  this  individual  is  supposed  to  forfeit  his  freedom,  is  that 
of  coming  into  this  port  in  the  ship  Homer,  in  the  capacity  of  a 
seaman.  I  say  this  is  the  whole  of  his  offense;  for  I  will  not 
admit  the  supposition  that  he  is  to  be  burdened  with  the  offense 
of  the  captain  in  not  carrying  him  out  of  the  State.  He  is  him- 
self shut  up,  hecanriot  go  off;  his  removal  depends  upon  another. 
It  is  true  the  sale  of  him  is  suspended  upon  the  conviction  of  the 
captain,  and  the  captain  has  the  power  to  rescue  him  from  slav- 
ery. But  suppose  the  captain,  as  is  very  frequently  the  case, 
may  find  it  his  interest  or  his  pleasure  to  get  rid  of  him,  and  of 
the  wages  due  him,  his  fate  is  suspended  on  the  captain's  caprice 
in  this  particular ;  but  it  is  the  exercise  of  the  dispensing  power 
in  the  captain,  and  nothing  more.  The  seaman's  crime  is  com- 
plete, and  the  forfeiture  incurred  by  the  single  act  of  coming  into 
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port;  and  this  even  thouglidriven  into  port  by  stress  of  weather, 
or  forced  by  a  power  which  he  cannot  control  into  a  port  for 
which  he  did  not  ship  himself,  the  law  contains  no  exception  to 
meet  such  contingencies. 

(64]  'pjjg  seaman's  offense,  therefore,  is  coming  into  the  State 
in  a  ship  or  vessel ;  that  of  the  captain  consists  in  bringing  him 
in,  and  not  taking  him  ont  of  the  State,  and  paying  all  expenses. 
Now,  according  to  the  laws  and  treaties  of  the  United  States,  it 
was  both  lawful  for  this  seaman  to  come  into  this  port,  in  this 
vessel,  and  for  the  captain  to  bring  him  in  the  capacity  of  a  sea- 
man ;  and  yet  these  are  the  very  acts  for  which  the  State  law 
imposes  these  heavy  penalties.  Is  there  no  clashing  in  this?  It 
is  in  effect  a  repeal  of  the  laws  of  the  United  States,  pro  tanto, 
converting  a  right  into  a  crime. 

And  here  it  is  proper  to  notice  that  part  of  the  argument 
against  the  motion,  in  which  it  was  insisted  on  that  this  law  was 
passed  by  the  State  in  exercise  of  a  concurrent  right.  Concur- 
rent does  not  mean  paramount,  and  yet,  in  order  to  divest  a  right 
conferred  by  the  general  government,  it  is  very  clear  that  the 
State  right  must  be  more  than  concurrent. 

But  the  right  of  the  general  government  to  regulate  commerce 
with  the  sister  States  and  foreign  nations  is  a  paramount  and 
exclusive  right;  and  this  conclusion  we  arrive  at,  whether  we 
examine  it  with  reference  to  the  words  of  the  Constitution,  or  the 
nature  of  the  grant.  That  this  has  been  the  received  and  univer- 
sal construction  from  the  first  day  of  the  organization  of  the 
general  government  is  unquestionable ;  and  the  right  admits  not 
of  a  question  any  more  than  the  fact.  In  the  Constitution  of  the 
United  States,  the  most  wonderful  instrument  ever  drawn  by  the 
hand  of  man,  there  is  a  comprehension  and  precision  that  is 
unparalleled ;  and  I  can  truly  say,  '"^^  that  after  spending  my 
life  in  studying  it,  I  still  daily  find  in  it  some  new  excellence. 

It  is  true  that  it  contains  no  prohibition  on  the  States  to  regu- 
late foreign  commerce.  Nor  was  such  a  prohibition  necessary, 
for  the  words  of  the  grant  sweep  away  the  whole  subject,  and 
leave  nothing  for  the  States  to  act  upon.  Wherever  this  is  the 
jcase,  there  is  no  prohibitory  clause  interposed  in  the  Constitution. 
Thus,  the  States  are  not  prohibited  from  regulating  the  value  of 
foreign  coins  or  fixing  a  standard  of  weights  and  measures,  for 
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the  very  words  imply  a  total,  unlimited  grant.  The  words  in 
the  present  case  are,  "  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  ti'ibes."  If 
Congress  can  regulate  commerce,  what  commerce  can  it  not  reg- 
ulate? And  the  navigation  of  ships  has  always  been  held,  by  all 
nations,  to  appertain  to  commercial  regulations. 

But  the  case  does  not  rest  here.  In  order  to  sustain  this  law, 
the  State  must  also  possess  a  power  paramount  to  the  treaty-mak- 
ing power  of  the  United  States,  expressly  declared  to  be  a  part  of 
the  supreme  legislative  power  of  the  land ;  for  the  seizure  of 
this  man,  on  board  a  British  ship,  is  an  express  violation  of  the 
commercial  convention  with  Great  Britain  of  1815.  Our  com- 
merce with  that  nation  does  not  depend  upon  the  mere  negative 
sanction  of  not  being  prohibited.  A  reciprocal  liberty  of  com- 
merce is  expressly  stipulated  for  and  conceded  by  that  treaty ; 
to  this  the  right  of  navigating  their  ships  in  their  own  way,  and 
particularly  by  their  own  subjects,  is  necessarily  incident.  If 
policy  requires  any  restriction  of  this  right,  with  regard  to  a  par- 
ticular class  of  subjects  f*°^  of  either  contracting  party,  it  must 
be  introduced  by  treaty.  The  opposite  party  cannot  introduce 
it  by  a  legislative  act  of  his  own.  Such  a  law  as  this  could  not 
be  passed  even  by  the  general  government,  without  furnishing 
a  just  cause  of  war. 

But  to  all  this  the  plea  of  necessity  is  urged;  and  of  the  exis- 
tence of  that  necessity  we  are  told  the  State  alone  is  to  judge. 
Where  is  this  to  land  us?  Is  it  not  asserting  the  right  in  each 
State  to  throw  off  the  federal  constitution  at  its  will  and  pleas- 
ure? If  it  can  be  done  as  to  any  particular  article  it  may  be 
done  as  to  all ;  and,  like  the  old  confederation,  the  Union  becomes 
a  mere  rope  of  sand.  But  I  deny  that  the  State  surrendered  a 
single  power  necessary  to  its  security,  against  this  species  of 
property.  What  is  to  prevent  their  being  confined  to  their  ships, 
if  it  is  dangerous  for  them  to  go  abroad  ?  This  power  may  be  law- 
fully exercised.  To  land  their  cargoes,  take  in  others,  and  depart, 
is  all  that  is  necessary  to  ordinary  commerce,  and  is  all  that  is 
properly  stipulated  for  in  the  convention  of  1815,  so  far  as  relates 
to  seamen.  If  our  fears  extend  also  to  the  British  merchant,  the 
supercargo,  or  master,  being  persons  of  color,  I  acknowledge 
that,  as  to  them,  the  treaty  precludes  us  from  abridging  their 
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rights  to  free  ingress  and  egress,  and  occupying  houses  and  ware- 
houses for  the  purposes  of  commerce.  As  to  them,  this  law  is 
an  express  infraction  of  the  treaty.  No  such  law  can  be  passed 
consistently  with  the  treaty,  and  unless  sanctioned  by  diplomatic 
arrangement,  the  passing  of  such  a  law  is  tantamount  to  a  declar- 
ation of  war. 

But  if  the  policy  of  this  law  was  to  keep  foreign  free  '*''  per- 
sons of  color  from  holding  communion  with  our  slaves,  it  cer- 
tainly pursues  a  course  altogether  inconsistent  with  its  object. 
One  gentleman  likened  the  importation  of  such  persons  to  that 
of  clothes  infected  with  the  plague,  or  of  wild  beasts  from  Africa ; 
the  other  to  that  of  fire-brands  set  to  our  own  houses  only  to 
escape  by  the  light.  But  surely  if  the  penalty  inflicted  for  com- 
ing here  is  in  its  effect  that  of  being  domesticated,  by  being  sold 
here,  then  we  ourselves  inoculate  our  community  with  the  plague, 
we  ourselves  turn  loose  the  wild  beast  in  our  streets,  and  we  put 
the  fire-brand  under  our  own  houses.  If  there  are  evil  persons 
abroad  who  would  steal  to  this  place  in  order  to  do  us  this  mis- 
chief (and  the  whole  provisions  of  this  act  are  founded  in  that 
supposition),  then  this  method  of  disposing  of  oflTenders  by  detain- 
ing them  here  presents  the  finest  facilities  in  the  world  for  intro- 
ducing themselves  lawfully  into  the  very  situation  in  which  they 
would  enjoy  the  best  opportunities  of  pursuing  their  designs. 

Now,  if  this  plea  of  necessity  could  avail  at  all  against  the 
Constitution  and  laws  of  the  United  States,  certainly  that  law 
cannot  be  pronounced  necessary  which  may  defeat  its  own  ends ; 
much  less  when  other  provisions  of  unexceptionable  legality 
might  be  rasorted  to,  which  would  operate  solely  to  the  end  pro- 
posed, viz.,  the  effectual  exclusion  of  dangerous  characters.  On 
the  fact  of  the  necessity  for  all  this  exhibition  of  legislation  and 
zexl,  I  say  nothing ;  I  neither  admit  nor  deny  it.  In  common 
with  every  other  citizen,  I  am  entitled  to  my  own  opinion ;  but 
when  I  express  it,  it  shall  be  done  in  my  private  capacity. 

[88]  But  -^iiat  shall  we  say  to  the  provisions  of  this  act  as 
they  operate  on  our  vessels  of  war?  Send  your  sheriff  on  board 
one  of  them,  and  would  the  spirited  young  men  of  the  navy 
submit  to  have  a  man  taken  ?  It  would  be  a  repetition  of  the 
affair  of  the  Chesapeake.  The  public  mind  would  revolt  at  the 
idea  of  such  an  attempt ;  and  yet  it  is  perfectly  clear  that  there 
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is  nothing  in  this  act  which  admits  of  any  exception  in  their 
favor. 

Upon  the  whole,  I  am  decidedly  of  the  opinion  that  the  third 
section  of  the  State  act  now  under  consideration  is  unconstitu- 
tional and  void,  and  that  every  arrest  made  under  it  subjects 
the  parties  making  it  to  an  action  of  trespass. 

Whether  I  possess  the  power  to  administer  a  more  speedy  and 
efficacious  remedy  comes  next  to  be  considered. 

That  a  party  should  have  a  right  to  his  liberty,  and  no 
remedy  to  obtain  it,  is  an  obvious  mockery;  but  it  is  still 
greater  to  suppose  that  he  can  be  altogether  precluded  from  his 
constitutional  remedy  to  recover  his  freedom. 

I  am  firmly  persuaded  that  the  legislature  of  South  Carolina 
must  have  been  surprised  into  the  passing  of  this  act.  Either  I 
misapprehend  its  purport,  or  it  is  studiously  calculated  to  hurry 
through  its  own  execution,  so  as  to  leave  the  objects  of  it 
remediless.  By  giving  it  the  form  of  a  State  prosecution  the 
prisoner  is  to  be  deprived  of  the  summary  interference  of  the 
United  States  authority ;  and  by  passing  it  through  the  sheriif's 
f""^  hands  without  the  intervention  of  any  court  of  justice,  he  is 
to  be  deprived  of  the  benefit  of  the  twenty-fifth  section  of  the 
Judiciary  Act,  by  which  an  appeal  might  be  had  to  the  Supreme 
Court.  Thus  circumstanced,  it  is  impossible  to  conceal  the 
the  hardships  of  his  case,  or  deny  his  claim  to  some  remedy. 

The  opposition  to  issuing  the  writ  of  habeas  corpus  is  founded 
altogether  on  the  ground  that  he  is  in  custody  under  State  author- 
ity, and  the  proviso  to  the  fourteenth  section  of  the  Judiciary 
Act  of  1789  is  relied  on.  That  proviso  is  in  these  words: 
"  Provided  that  writs  of  habeas  corpus  shall  in  no  case  extend  to 
prisoners  in  gaol,  unless  where  they  are  in  custody  under  or  by 
color  of  the  authority  of  the  United  States,  or  are  committed  for 
trial  before  some  court  of  the  same,  or  are  necessary  to  be 
brought  into  some  court  to  testify." 

Mr.  King  admits  that  this  proviso  is  fatal  to  his  motion, 
unless  his  case  be  taken  out  of  it  by  one  or  both  of  the  following 
considerations :  — 

First.  That  so  far  as  it  abridges  the  right  of  habeas  corpus  it 
is  inconsistent  with  that  provision  of  the  Constitution  which 
declares  that  "  the  privilege  of  the  writ  of  habeas  corpus  shall 
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not  be  suspended,  unless  when  in  cases  of  rebellion  or  invasion 
the  public  safety  may  require  it,"  a  state  of  facts  which  cannot 
possibly  be  predicted  of  the  present ;  or, 

Second.  That  the  prisoner  cannot  be  said  to  be  in  confinement 
under  State  authority,  if  the  State  law  be  void  under  which  he 
is  arrested.  And  being  by  his  national  character  ''*J  entitled  to 
the  protection  of  this  court, — in  other  words,  a  constitutional 
suitor  of  the  United  States  courts, — this,  which  is  the  only 
adequate  remedy,  should  be  extended  to  him 

These  views  of  the  subject  certainly  merit  much  consideration. 
Arguments  in  favor  of  this  cherished  right  are  not  lightly  to  be 
passed  over.  But  what  are  the  courts  of  the  United  States  to 
do?  We  cannot  undertake  to  judge  when  that  crisis  has  arrived 
which  the  Constitution  contemplates;  nor  are  we  to  undertake 
to  define  and  limit  that  meaning  of  those  words,  "  the  privilege 
of  the  writ  of  habeas  corpus."  Every  State  in  the  Union  may 
have  had  different  provisions  limiting  and  defining  the  extent 
of  this  privilege;  some,  perhaps,  confining  themselves  to  the 
privilege  as  it  stood  at  common  law,  others  adopting  some  or 
all  of  those  statute  provisions  which  have  wrought  such  a 
change  in  its  practical  utility.  It  can,  then,  only  be  left  to 
Congress  to  give  an  uniform  and  national  operation  to  this  pro- 
vision of  the  Constitution.  In  legislating  on  this  subject  they 
have  confined  us  to  those  cases  in  which  tho  party  is  confined 
under  United  States  authority,  or  is  necessary  to  be  introduced 
into  its  courts  as  a  witness. 

On  the  second  point,  it  is  to  be  observed  that  the  proviso  to 
the  fourteenth  section  of  the  Judiciary  Act  imposes  on  the  peti- 
tioner the  necessity  of  maintaining  the  affirmative  of  his  being 
confined  under  United  States  authority;  so  that  it  is  not  enough 
to  negative  his  being  in  custody  under  State  authority,  for  the 
consequence  is  only  that  lie  is  confined  arbitrarily  and  without 
authority  by  a  State  officer,  a  case  to  which  our  power  to  issue 
this  ''*J  writ  does  not  extend.  As  far  as  Congress  can  extend 
and  shall  extend  the  power  to  afford  relief  by  this  writ,  I  trust 
I  shall  never  be  found  backward  to  grant  it.  At  present  I  am 
satisfied  that  I  am  not  vested  with  that  power  in  this  case. 

We  come  next  to  consider  the  mtrtion  for  the  writ  de  homine 
repkffiando. 
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And  here  the  question  appears  to  me  to  be  "  what  right  I 
have  to  refuse  it."  As  well  might  I  interpose  to  prevent  the 
petitioner  from  suing  out  his  writ  for  trespass  and  false  impris- 
onment, or  the  captain  his  writ  for  trespass  in  taking  the  sea- 
man from  his  vessel,  or  the  ordinary  writ  of  replevin  on  distress 
for  rent,  as  to  refuse  this  writ  de  homine  replegiando.  If  it  is 
not  the  proper  writ  for  his  case  he  must  take  the  consequence; 
but  this  is  not  the  time  and  mode  to  try  that  question.  It  is  a 
writ  of  common  right,  and  contains  upon  the  face  of  it  its  own 
death  warrant,  if  it  be  not  legally  grantable  in  any  particular 
case.  If  the  return  of  the  party  to  whom  it  issues  shows  that 
it  is  not  a  case  proper  for  the  remedy  intended  to  be  given,  there 
it  ends.  If  the  return  be  false  it  may  be  contested ;  if  true, 
and  it  presents  a  proper  case,  then  another  writ  issues,  which 
brings  in  question  the  right  of  personal  freedom.  The  whole 
of  this  is  set  forth  in  the  registrum  brevium,  and  in  Fitzherbert, 
which  is  nearly  copied  from  it. 

If  my  opinion  extrajudicially  be  asked,  I  would  express  the 
most  serious  doubt  whether  this  writ  could  avail  the  party  as 
against  the  sheriff;  but  as  against  his  vendee  f'*^  there  is  not  a 
question  that  it  will  well  lie  at  common  law. 

But  gentlemen  contend  that  this  writ  is  obsolete;  that  "it  is 
not  to  be  raked  up  from  the  ashes  of  the  common  law  to  be  now 
first  used  against  the  State  of  South  Carolina";  that  it  cannot 
issue  when  the  habeas  corpus  cannot  issue;  and  finally,  that  the 
writ  of  ravishment  of  ward  is  the  only  writ  established  by  a 
law  of  the  State  as  the  proper  writ  to  try  the  question  of  free- 
dom of  a  person  of  color,  and  no  other  can  be  substituted  without 
clianging  the  law  respecting  slaves. 

There  is  not  one  of  these  arguments  that  can  be  sustained 
either  in  law  or  fact.  The  writ  de  homine  replegiando  is 
ingrafted  by  law  into  the  jurisprudence  of  South  Carolina ;  nor 
is  it  unknown  in  actual  practice  in  cases  to  which  it  is  applicable. 
In  the  State  of  New  York  it  is  familiarly  used.  It  is  true  that 
the  writ  of  ravishment  of  ward  is  expressly  given  by  a  State 
law ;  but  it  is  given  in  favor  of  those  who  are  by  law  declared 
to  h&  prima  fade  held  to  be  slaves.  It  curtails  no  right  of  a 
freeman  previously  existing,  and  only  operates  to  give  an  action 
to  one  whose  condition  or   situation   places   him  in   absolute 
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duress,  or  to  any  other  who  shall  charitably  volunteer  in  his 
behalf  as  guardian.  But  the  act  under  consideration  furnishes 
itself  the  distinction  between  ordinary  cases  and  the  present. 
This  act  operates  only  as  to  freemen — free  persons  of  color — 
and  not  as  to  slaves ;  so  that  a  whole  crew  of  slaves  entering 
this  port  would  be  free  from  its  provisions.  It  is  an  indispen- 
sable attribute  of  the  individual  aifected  by  it  that  he  should  be 
free.  If  he  is  not,  the  sheriff  is  not  authorized  by  it  to  touch 
him ;  ''*'  and  although  forbid  by  other  laws  to  remain  here,  his 
coming  here  does  not  expose  him  to  seizure  and  imprisonment 
under  the  provision  of  this  law,  whether  it  be  constitutional  or 
not.  The  negro  act  of  '47  supposes  him  a  slave ;  the  present 
act  supposes  him  a  freeman.  Several  other  answers  might  be 
given  to  the  argument,  but  this  one  is  sufficient.  We  do  not 
pretend  to  a  right  to  encroach  on  the  power  of  the  State  over  its 
slave  population.  The  power  remains  unimpaired.  But  under 
a  State  law  this  man  is  recognized  as  a  freeman,  and  in  that 
view  if  in  no  other  we  are  fully  authorized  to  treat  him  as  such. 

As  to  the  argument  that  this  writ  cannot  issue  where  the  writ 
of  habeas  corpus  cannot  issue,  it  was  fully  answered  by  the  peti- 
tioner's counsel.  If  the  argument  proves  anything  it  leads  to 
the  contrary  couclusion. 

Upon  the  whole  I  am  led  to  the  conclusion  that  the  third 
clause  of  the  act  under  consideration  is  unconstitutional  and 
void,  and  the  party  petitioner,  as  well  as  the  ship-master,  is 
entitled  to  actions  as  in  ordinary  cases.  That  I  possess  no 
power  to  issue  the  writ  of  habeas  corpus ;  but  for  that  remedy 
he  must  have  recourse  to  the  State  authorities.  That  as  to  the 
writ  de  homine  replegiando  I  have  no  right  to  refuse  it;  but 
although  it  will  unquestionably  lie  f'*'  to  a  vendee  under  the 
sheriff,  I  doubt  whether  it  can  avail  the  party  against  the  sheriff 
himself.  The  counsel  will  then  consider  whether  he  will  sue 
it  out 
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UNITED  STATES  v.  WILLIAM  CHAPELS   et  al. 

[U.  S.  Circuit  Court,  District  of  Virginia,  1819 2  Wheel.  C.  0.  205.] 

PlBAOT,  What  Constitdtes. — Tlie  crime  of  piracy  is  defined  with  reasonable 
certainty  by  the  law  of  nations,  and  by  the  acts  of  Congress,  and  consists  of 
rohbei'y  or  forcible  depredation  upon  the  sea. 

The  prisoners  (twenty-one  in  number)  had  been  variously 
charged  in  three  different  indictments;  one  (under  the  Act  of 
1819)  was  for  robbing  a  Spanish  vessel ;  another,  under  the  same 
act,  for  robbing  a  Dutch  vessel ;  the  third,  under  the  Act  of 
1790,  for  robbing  an  American  vessel. 

Samuel  Poole  was  first  put  to  the  bar,  under  the  first  indict- 
ment, charged  with  having  piratically  and  feloniously  set  upon, 
boarded,  broke,  and  entered  "a  certain  Spanish  vessel  or  brig, 
belonging  to  certain  persons  whose  names  are,  as  well  as  is  that 
of  the  said  brig,  unknown,"  and  robbed  her  of  Spanish  milled 
dollars. 

Mr.  Stamiard,  the  United  States  Attorney,  for  the  United 
States. 

Messrs.  A.  Stevenson,  and  W.  Wickham,  for  the  prisoners. 

The  evidence  being  gone  through,  the  court  directed  the  jury 
to  be  kept  together,  and  adjourned  till  next  morning. 

The  CouET  then  charged  the  jury  in  substance  that  the  prisoner 
at  the  bar  was  indicted  for  cruising  on  the  high  seas  without  any 
commission,  and  boarding  and  plundering  a  Spanish  vessel,  or 
vessels  belonging  to  some  power  to  the  jurors  unknown;  and 
piratically  taking  out  of  such  vessel  a  sum  of  money,  which  the 
crew  divided  among  themselves.  The  essential  objects  of  inquiry 
were,  whether  the  prisoner  at  the  bar  was  engaged  in  such  cruise 
without  a  commission;  whether  the  robbery  charged  in  the 
indictment  was  committed  by  him  and  others  so  cruising  as  afore- 
said, and  whether  the  fact  amounted  to  piracy  under  the  act  of 
Congress. 

The  fact  of  cruising  and  plundering  the  Spanish  vessel  was 
proved  by  the  testimony  of  accomplices,  and  it  was  contended  by 
the  counsel  for  the  prisoner  that  they  were  totally  unworthy  of 
credit. 
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It  is  undoubtedly  true  that  the  testimouy  of  accomplices  is  to 
be  heard  with  suspicion ;  and  if  their  testimony  should  be 
improbable,  or  contradicted  by  circumstances,  or  by  other  testi- 
mony, the  jury  might  justifiably  discredit  it;  but  if  all  the  cir- 
cumstances of  the  case,  circumstances  which  could  not  be 
mistaken  or  misrepresented,  corroborated  the  testimony  of  the 
accomplice,  and  in  fact  wer^  merely  connected  by  that  testimony, 
it  would  be  going  too  far  to  say  that  the  facts  supplied  by  the 
witness  were  to  be  disregarded  because  he  was  an  accomplice. 
But  in  this  case,  one  of  the  witnesses,  Donald,  had  been  acquitted 
by  the  grand  jury  because  he  was  forced  on  board  the  vessel,  and 
his  testimony  concurred  with  that  of  the  other  witnesses  in  all 
that  Avas  material. 

If  the  robbery  was  committed,  their  next  inquiry  would  be, 
whether  the  vessel  committing  it  sailed  under  a  lawful  com- 
mission. 

There  was  not  only  no  testimony  whatever  of  a  commission, 
but  all  the  facts  given  in  evidence  were  totally  incompatible  with 
the  idea  of  sailing  under  any  authority  whatever.  The  crew  of 
one  vessel  had  mutinied,  seized  another  vessel,  and  proceeded  on 
a  cruise  under  officers  elected  by  themselves. 

The  question  whether  the  case  came  within  the  act  of  Congress 
was  one  of  more  difficulty.  It  was  impossible  that  the  act  could 
apply  to  any  case  if  not  to  this.  The  case  was  undoubtedly 
piracy  according  to  the  understanding  and  practice  of  all  nations. 
It  was  a  case  in  which  all  nations  surrendered  their  subjects  to 
the  punishment  which  any  government  might  inflict  upon  them, 
and  one  in  which  all  admitted  the  right  of  each  to  take  and  exer- 
cise jurisdiction.  Yet  the  standard  referred  to  by  the  act  of 
Congress,  as  expressed  in  that  act,  must  be  admitted  to  be  so 
vague  as  to  allow  of  some  doubt.  The  writers  on  the  laws  of 
nations  give  us  no  definition  of  the  crime  of  piracy.  Under  the 
doubts  arising  from  this  circumstance,  the  court  recommended  it 
to  the  jury  to  find  a  special  verdict,  which  might  submit  the  law 
to  the  more  deliberate  consideration  of  the  court. 

The  jury  retired  but  for  a  few  moments,  and  brought  in  a 
special  verdict. 

A  jury  was  then  Impaneled,  and  the  case  of  ten  others  of  the 
crew  (charged  in  the  same  indictment)  was,  with  their  consent, 
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submitted  at  once  to  trial ;  the  evidence  gone  through,  and  the 
jury  returned  the  following  special  verdict:  — 

We  of  the  jury  find -that  the  prisoners,  Bailey  Durfey,  Wil- 
liam Chapels,  alias  William  Chapel,  Daniel  Phillips,  James 
Thomas,  alias  James  West,  Daniel  Livingston,  Luke  Jackson, 
Stephen  Sydney,  Peter  ISFelson,  Isaac  Sales,  and  Peter  Johnson, 
were,  in  the  month  of  March,  1819,*part  of  the  crew  of  a  private 
armed  vessel  called  the  Oreola  (commissioned  by  the  government 
of  Buenos  Ayres,  a  colony  then  at  war  with  Spain),  lying  in  the 
port  of  Margaritta  J  that  in  the  month  of  March,  1819,  the  said 
prisoners  and  others  of  the  crew  mutinied,  confined  their  officers, 
left  the  vessel,  and  in  the  said  port  of  Margaritta  seized  by  vio- 
lence a  vessel  called  the  Irresistable,  a  private  armed  vessel  lying 
in  that  port,  commissioned  by  the  government  of  Artegas,  who 
was  also  at  war  with  Spain ;  that  the  said  prisoners  and  others 
having  so  possessed  themselves  of  the  said  vessel,  the  Irresidabk, 
appointed  their  officers,  proceeded  to  sea  on  a  cruise  Avithout  any 
docuhient  or  commission  whatever,  and  while  on  the  cruise,  in 
the  month  of  April,  1819,  on  the  high  seas,  committed  the 
offense  charged  in  the  indictment,  by  the  plunder  and  robbery 
of  the  Spanish  vessel  therein  mentioned.  If  the  plunder  and 
robbery  aforesaid  be  piracy  under  the  act  of  Congress  of  the 
United  States,  entitled  "  an  act  to  protect  the  commerce  of  the 
United  States,  and  punish  the  crime  of  piracy,"  then  we  find 
the  said  prisoners  severally  and  respectively  guilty.  If  the 
plunder  and  robbery  above  stated  be  not  piracy  under  the  said 
act  of  Congress,  then  we  find  them  not  guilty. 

John  G.  Gamble,  Foreman. 

The  court  then  adjourned. 


UNITED  STATES  v.   CAPTAIN  SKINNER,  DON 
MANUEL  AGUIRRE,   &  MR.   DELANO. 

[U.  S.  Circuit  Court,  District  of  New  York,  1818.  — 2  Wliee!.  C.  C.  232.] 

Cbimixal  Peoseol'tion — Authority  FBOM  the  Governmeht  not  Neoessabito. — 
No  iastiMiotion  or  official  authorization  is  required  for  tlio  institution  of  a  crim- 
inal prosecution ;  any  citizen  may  complain  of  an  infraction  of  the  law,  and  it  is 
the  duty  of  the  judge  to  issue  a  warrant. 
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XuTEBNATioiJiLL  Law — FoBEiGN  MiNisTEBs,  Who  ABE. — The  privileges  of  a  for- 
eigu  minister  are  not  extended  to  a  person  having  a  commisBion  from  a  revolu- 
tionary government  not  acknowledged  by  the  United  States. 

Nectbautt  Laws — What  is  a  Violation  of.  —  The  fitting  out  or  arming  of  a 
vessel  with  illegal  intent,  thougli  that  intent  appear  to  have  been  defeated  after 
the  vessel  sailed,  will  constitute  a  breach  of  the  neutrality  laws.  It  is  not  neces- 
sary that  the  vessel  illegally  fitted  out  shonld  be  armed,  or  in  condition  to 
commit  hostilities  on  leaving  the  United  States. 

Emmett,  Wdls,  and  Soughton,  Esqs.,  for  the  prosecution. 

Hoffman,  D.  B.  Ogden,  Burr,  and  Palmer,  Esqs.,  for  the 
defendants. 

The  facts  of  this  case  appeared  as  follows :  Judge  Livings- 
ton issued  warrants  against  Captain  Skinner,  Don  Manuel 
H.  Aguirre,  and  Mr.  Delano,  for  "knowingly  being  con- 
cerned in  the  furnishing,  fitting  out,  or  arming,  in  the  port 
of  New  York,  two  ships,  called  the  Curiazo  and  Horatio,  with 
the  intent  that  they  should  be  employed  in  the  service  of  some 
foreign  prince  or  people,  to  cruise  or  commit  hostilities  against  the 
subjects  of  some  other  foreign  prince  or  State,  with  whom  the 
United  States  are  at  peace." 

These  warrants  were  issued  under  the  third  section  of  the  act 
passed  at  the  last  session  of  Congress,  "  for  the  punishment  of 
certain  crimes  against  the  United  States,"  and  which  is  in  the 
words  following: — 

"Sec.  3.  Be  it  further  enacted,  that  if  any  person  shall, 
within  the  limits  of  the  United  States,  fit  out  and  arm,  or  attempt 
to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall 
knowingly  be  concerned  in  the  t^**^  furnishing,  fitting  out,  or 
arming,  of  any  ship  or  vessel,  with  intent  that  such  ship  or  ves- 
sel shall  be  employed  in  the  service  of  any  foreign  prince  or 
State,  or  of  any  colony,  district,  or  people,  to  cruise  or  commit 
hostilities  against  the  subjects,  citizens,  or  property,  of  any  for- 
eign prince  or  State,  or  of  any  colony,  district,  or  people,  with 
whom  the  United  States  are  at  peace,  or  shall,  issue  or  deliver  a 
commission  within  the  territory  or  jurisdiction  of  the  United 
States,  for  any  ship  or  vessel,  to  the  intent  that  she  may  be 
employed  as  aforesaid,  every  person  so  offending  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more  than 
ten  thousand  dollars,  and  imprisoned  not  more  than  three  years; 
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and  every  such  ship  or  vessel,  with  her  tackle,  apparel,  and  fur- 
niture, together  with  all  materials,  arms,  ammunition,  and  stores, 
which  may  have  been  procured  for  the  building  and  equipment 
thereof,  shall  be  forfeited;  one  half  to  the  use  of  the  informer, 
and  the  other  half  to  the  use  of  the  United  States."  (Laws 
U.  S.  vol.  ii.,  p.  426.) 

The  counsel  for  the  defendants  moved  to  have  their  clients 
discharged  altogether;  or,  if  held  to  bail,  they  insisted  that  they 
should,  under  all  the  circumstances  of  the  case,  be  recognized  to 
appear  at  the  next  term  of  the  Circuit  Court,  in  a  very  small 
sura.     This  motion  was  made  on  three  grounds :  — 

1.  That  as  the  prosecution  had  been  commenced  without  any 
directions  on  the  part  of  the  government,  or  application  by  the 
district  attorney,  it  was  irregular  in  its  inception,  and  ought  to 
be  immediately  discontinued. 

2.  That  Mr.  Aguirre  (to  whose  case  alone  this  ground  applied) 
was  a  minister  from  the  government  of  Buenos  Ayres  to  that  of 
the  United  States,  and  could  not,  therefore,  be  proceeded  against 
in  this  way. 

[S34]  3_  That  to  constitute  an  offense  against  the  third  section 
of  this  act,  the  vessels  must  not  only  have  been  fitted  out  with 
intent  to  be  thus  employed,  but  actually  armed  for  that  purpose; 
and  many  depositions  were  produced,  proving  that  neither  of  the 
vessels  were  or  ever  had  been  armed. 

After  an  argument  of  these  points  by  the  respective  counsel, 
Judge  Livingston  decided :  First.  That  no  instructions  were 
necessary  on  the  part  of  the  President,  or  any  other  officer  of 
government,  to  justify  the  issuing  a  warrant  for  the  violation  of 
this  or  any  other  law ;  nor  had  the  President  any  right  to  inter- 
fere with  the  proceedings  which  had  been  commenced  in  this  case, 
by  giving  any  instructions  to  him  on  the  subject.  Nor  was  it 
necessary  that  the  application  for  a  warrant  should  be  made  by 
the  district  attorney,  as  any  individual  might  complain  of  the 
infraction  of  a  law,  and  he  considered  it  his  duty  to  award  a 
warrant  whenever  complaint  was  made  to  him  on  oath  of  a 
crime's  being  committed,  whether  such  warrant  were  applied  for 
by  the  district  attorney  or  any  other  person.  Second.  As  to  any 
privilege  which  Mr.  Aguirre's  commission  conferred  on  him,  the 
judge  was  of  opinion  that  this  gentleman,  not  being  accredited 
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by  the  President,  and  the  independence  of  Buenos  Ayres  not 
being  acknowledged  by  the  government  of  the  United  States,  he 
was  liable  to  be  proceeded  against  for  any  offense  which  he  might 
commit  against  our  laws,  in  the  same  way  as  any  other  indi- 
vidual. On  the  third  point,  the  judge  thought  no  offense  could 
be  committed  against  the  third  section  of  the  act,  unless  the  vessel 
was  armed,  as  well  as  fitted  out  with  intent  to  be  employed,  etc. 
That  it  does  not  appear  by  any  part  of  the  act  that  Congress 
intended  to  prohibit  the  citizens  of  the  United  States  from  build- 
ing '**^'  vessels  and  selling  them  to  either  of  the  belligerents,  so 
long  as  they  were  not  armed.  In  the  case  of  a  principal,  it  was 
clearly  necessary,  by  the  very  terms  of  the  law,  to  render  him 
criminal,  that  the  vessel  should  be  fitted  out  and  armed.  Those, 
therefore,  who  were  knowingly  concerned  in  the  furnishing,  fitting 
out,  or  arming  of  such  ship  or  vessel,  must  also  be  considered  as 
innocent,  until  an  actual  armament  took  place,  or  this  absurdity 
would  result,  that  one  man  might  have  a  vessel  built  and  fitted 
out  for  this  purpose  without  being  guilty  of  any. offense,  while 
the  whole  penalty  of  the  law  might  be  incurred  by  a  person  who 
should  furnish  her  with  a  single  suit  of  sails,  or  a  cable.  As  it 
respected  the  evidence  of  an  armament,  the  depositions  on  which 
the  warrants  had  issued  were  not  only  either  altogether  silent, 
or  quite  insufficient  to  prove  the  fact ;  but  those  on  the  part  of 
the  defendants  established,  beyond  controversy,  that  neither  of 
the  vessels,  although  no  doubt  built  for  warlike  purpose,  had 
ever  been  armed. 

Judge  Livingstoit  was  therefore  of  opinion,  that  neither  of 
the  parties  arrested  had  committed  any  offense,  and  ordered  them 
all  to  be  discharged. 


UNITED  -STATES  v.   JOSEPH  THOMPSON  HARE. 

[U.  S.  Cironit  Court,  District  of  Maryland,  1818.  — 2  Wheel.  C.  C.  283.] 

Cbihdtal  Cases— Common-Law  Jueibdiction  of  Fedebal  Coubts  in.  — The 
courts  of  the  United  States  have  not  common-law  jurisdiction  in  criminal 
oases ;  they  will  not  punish  an  offense  at  common  law  unless  punishable  by 
statute. 

Bbcn.  C.  C— 29. 


450  United  States  v.  Hake. 

Standiko  Mdte  in  Capital  Case,  EFrEOT  of. — On  airaignmeni  for  a  capital 
offense,  if  the  person  charged  stand  mute,  the  trial  will  prooeed  as  though  ho 
had  pleaded  not  guilty. 

EoBBEEY  OF  THE  MAIL,  Whek  CAPITAL  Cbime. — The  fli'st  offense  of  robbing  the 
mail  is  a  capital  crime,  if  the  robbery  be  effected  by  the  use  of  dangerous 
weapons,  thus  putting  in  jeopardy  the  life  of  the  person  having  the  custody  of 
such  mails. 

Present  HoN.  Gabeiel  Dtjval  and  Hon.  James  Houston, 
Judges. 

Joseph  Thompson  Hare,  Lewis  Hare  and  James  Alexander  were 
indicted  under  the  second  clause  of  the  nineteenth  section  of  the 
Act  of  April  30, 1810,  which  is  in  the  following  words :  "Or,  if 
in  effecting  such  robbery  of  the  mail  the  first  time  the  offender 
shall  wound  the  person  having  custody  thereof,  or  put  his  life 
in  jeopardy,  by  the  use  of  dangerous  weapons."  It  appeared 
that  between  10  and  11  o'clock  P.  M.,  on  the  11th  of  March, 
1818,  the  great  southern  mail  was  stopped  and  robbed  by  the 
prisoners.  They  built  a  fence  across  the  road,  within  two  miles 
of  Havre  de  Grace,  and  when  the  mail  came  up  they  sprang 
from  behind  the  fence  and  presented  pistols,  which  were  cocked, 
and  said :  "  Here  we  are,  three  of  us,  highway  robbers,  armed 
with  double-barrel  pistols  and  dirks,"  and  threatened  to  blow 
the  driver's  brains  out  if  he  made  any  resistance.  They  tied 
the  driver  and  Mr.  LudloM^,  a  passenger,  and  proceeded  to 
plunder  the  mail.  The  driver  and  Mr.  Ludlow  both  testified 
they  considered  his  (the  driver's)  life  in  danger  if  he  had  made 
any  resistance. 

The  robbers  were  subsequently  arrested  and  tried  before  the 
Circuit  Court  of  the  United  States,  Baltimore,  May,  1818. 
One  count  in  the  indictment  charged  them  under  the  above 
clause  of  robbing  the  mail  by  putting  the  life  of  the  driver  in 
jeopardy.    The  other  counts  were  for  a  simple  robbery  of  the  mail. 

The  counsel  for  the  prisoners  contended  that  the  driver's  life 
was  not  put  in  jeopardy  by  the  use  of  dangerous  weapons ;  that 
the  mere  possession  and  exhibition  of  dangerous  weapons  was 
not  sufficient,  as  iu  this  case. 

William  Wirt,  Attorney-General  of  the  United  States,  Elia« 
Glenn,  District  Attorney,  Thomas  Kell,  and  Beverdy  Johnson, 
Esqs.,  counsel  for  the  prosecution. 
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Gen.  William  Winder,  David  Hoffman,  Charles  Mitchell,  Upton 
S.  Heath,  and  Eben.  L.  Finley,  Esqs.,  counsel  for  the  prisoners. 

Per  Curiam.  —  The  two  first  named  when  arraigned  sever- 
ally pleaded  not  guilty,  the  third  pleaded  not  guilty,  and  also 
put  in  a  plea  to  the  jurisdiction  of  the  court. 

The  attorney  for  the  United  States  objected  to  the  double  plea 
put  in  by  Alexander;  but  it  being  after  the  hour  of  adjourn- 
ment, the  court  adjourned  till  the  next  day,  when  the  prisoners 
again  being  severally  arraigned,  Mi\  Mitchell,  one  of  their  coun- 
sel, asked  leave  to  withdraw  their  pleas,  intimating  that  he  did 
not  then  know  what  to  advise  his  clients  to  plead.  In  order  to 
give  the  accused  full  opportunity  to  make  their  defense,  the 
court  granted  leave  accordingly,  under  the  impression  that  their 
counsel  meant  to  plead  other  pleas.  The  accused  being  sever- 
ally called  on  to  answer  were  advised  by  their  counsel  to  stand 
mute,  and  thus  did  stand  mute,  thus  refusing  to  plead. 

The  attorney  for  the  United  States  moved  the  court  to  proceed 
to  the  trial  in  the  same  manner  as  if  the  accused  had  pleaded 
not  guilty,  according  to  the  twenty-ninth  section  of  the  act  for 
the  punishment  of  certain  crimes  against  the  United  States.  To 
this  the  counsel  for  the  prisoners  objected,  contending  that  this 
mode  of  proceeding  was  applicable  only  to  the  trial  of  the  crimes 
specified  in  the  act  for  the  punishment  of  certain  crimes  against 
the  United  States,  and  could  not  be  extended  by  construction  to 
the  crime  of  robbing  the  mail,  made  capital  by  an  act  of 
Congress  subsequently  passed. 

On  the  part  of  the  posecution  it  was  argued  that  by  the  act 
to  establish  the  judicial  courts  of  the  United  States,  full  power 
and  authority  are  given  to  the  Circuit  Courts  of  the  United 
States  to  try  all  crimes  and  offenses  cognizable  under  the  author- 
ity of  the  United  States,  and  that  the  manner  of  conducting  the 
trial  prescribed  by  the  twenty-ninth  section  of  the  act,  for  the 
punishment  of  certain  crimes,  is  applicable  to  all  cases  arising 
under  laws  subsequently  passed,  inflicting  the  punishment  of 
death  for  the  commission  of  any  crime  or  offense.  That  stand- 
ing mute  by  a  criminal  accused  of  a  capital  offense  amounts  to  a 
constructive  confession  of  guilt.  That  the  privileges  of  a  per- 
son accused  of  a  capital  offense  by  the  twentieth  section  of  the 


452  United  States  v.  Hare. 

same  act  are  general,  and  extend  to  the  trial  of  all  crimes  made 
capital,  whether  specified  in  that  act  or  not,  and  that  the  mode 
of  trial  must  be  the  same.  That  by  the  thirty-fourth  section  of 
the  act  to  establish  the  judicial  courts  of  the  United  States, 
which  provides  that  the  laws  of  the  several  States,  except  when 
the  Constitution,  treaties^  or  statutes  of  the  United  States  shall 
otherwise  provide,  shall  be  regarded  as  rules  of  decision  in  trials 
at  common  law  in  the  courts  of  the  United  States  in  cases  when 
they  apply ;  the  laws  of  the  State  of  Maryland,  and  the  practice 
of  the  courts  under  them,  would  justify  the  court  in  pronouncing 
the  prisoner  guilty  on  his  standing  mute. 

The  question  presented  to  the  court  is  a  novel  one  in  the 
courts  of  the  United  States,  but  it  is  a  question  in  the  decision 
of  which  they  cannot  doubt  the  power  and  authority  of  the  court 
to  proceed  to  the  trial  of  the  accused. 

By  the  Constitution  of  the  United  States  it  is  declared  that 
the  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury.  The  act  aforementioned,  to  establish  the  judicial  courts 
of  the  United  States,  gives  to  the  Circuit  Court  exclusive  cogni- 
zance of  all  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States,  except  when  a  different  provision  could  be 
made.  The  act  regulating  the  postoffice  establishment  by  the 
thirty-fifth  section  grants  authority  to  the  judicial  courts  of  the 
several  States,  under  certain  restrictions,  to  try  all  causes  of 
action  arising  under,  and  all  offenses  against  that  act;  but  this 
grant  of  power  is  permissive,  and  does  not  impair  the  authority 
of  the  courts  of  the  United  States  to  try  certain  causes  under  that 
act.  Without  this  grant  of  power  to  the  courts  of  the  States 
the  jurisdiction  of  the  courts  of  the  United  States  would  have 
been  exclusive ;  with  it  their  jurisdiction  is  concurrent. 

By  the  Constitution  a  fair  and  impartial  trial  by  jury  in  all 
criminal  prosecutions  is  secured  to  every  citizen  of  the  United 
States.  After  all  these  solemn  and  salutary  regulations,  it 
would  be  strange  indeed  if  the  accused  could  by  any  manage- 
ment evade  a  trial  by  jury. 

The  courts  of  the  United  States  have  not  common-law  juris- 
diction in  criminal  cases.  They  will  not  punish  an  offense  at 
common  law  unless  made  punishable  by  statute.  But  they  will 
resort  to  the  common  law  for  a  construction  of  common-law 
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phrases.  Standing  mute,  according  to  the  ancient  common  law 
of  England,  from  whence  we  have  derived  most  of  our  institu- 
tions, was,  in  many  cases,  tantamount  to  a  confession  of  guilt. 
And  now,  by  statutes  passed  at  different  times,  standing  mute  in 
all  cases  amounts  to  a  constructive  confession,  and  is  equivalent 
to  conviction.  Robbery  is  felony  by  the  common  law.  It  is 
made  felony  by  the  laws  of  the  United  States,  and  punishable 
with  death  whether  committed  on  land  or  water.  Robbery  of 
the  mail,  if  committed  with  the  use  of  weapons  which  jeopard 
the  life  of  the  carrier,  is  felony,  and  punishable  with  death. 
How  is  the  criminal  to  be  tried?  Let  the  Constitution  and 
laws  of  the  United  States  furnish  the  answer — by  jury.  This 
mode  of  trial  is  secured  by  the  Constitution  to  the  accused  in  all 
criminal  prosecutions ;  and  the  laws  of  the  United  States  give 
full  power  and  authority  to  the  courts  of  the  United  States  to 
try  all  offenders,  and  the  trial  is  imperatively  directed  to  be  by 
jury.  Yet  the  counsel  for  the  prisoners  contend  that  by  stand- 
ing mute  the  criminal  can  evade  a  trial  altogether.  As  well 
might  they  contend  that  if  the  plea  to  the  jurisdiction  had  not 
been  withdrawn,  and  the  court  had  passed  their  judgment  of 
respondeat  ouster,  and  the  accused  had  refused  to  answer,  there 
would  have  been  an  end  of  the  trial,  standing  mute  and  refusing 
to  answer  being  substantially  the  same.  The  penance  or  peine 
forte  et  dure,  to  compel  an  answer,  is  unknown  to  the  laws  of  the 
United  States.  The  act  for  the  punishment  of  certain  crimes 
directs  that  if  any  person  indicted  of  any  of  the  offenses,  other 
than  treason,  set  forth  in  the  act,  for  which  the  punishment  is 
declared  to  be  death,  shall  stand  mute,  or  will  not  answer  to  the 
indictment,  or  challenge  peremptorily  above  the  number  of  twenty 
persons  of  the  jury,  the  court  shall,  notwithstanding,  proceed  to  the 
trial  as  if  he  had  plead  not  guilty,  and  render  judgment  accord- 
ingly. The  act  for  regulating  the  postoffice  establishment  inflicts 
the  punishment  of  death  on  persons  who  may  rob  the  mail,  if 
attended  with  the  aggravated  circumstance  before  mentioned. 
The  nineteenth  section  declares  that  on  conviction  the  person 
committing  such  robbery  shall  suffer  death.  But  how  is  he  to 
be  convicted?  On  trial  by  jury,  conducted  in  the  manner  pro- 
vided by  law.  The  act  for  the  punishment  of  certain  crimes 
directs  the  manner,  and  if  the  person  arraigned  shall  stand  mute, 


454  United  States  v.  Haee. 

or  will  not  answer  the  indictment,  or  challenge  peremptorily 
above  the  number  of  twenty  persons  of  the  jury,  the  coui-t  shall, 
notwithstanding,  proceed  to  the  trial  as  if  he  had  pleaded  not 
guilty.  It  is  admitted  that  penal  statutes  should  be  construed 
strictly;  that  is,  they  shall  be  construed  according  to  the  strict 
letter  in  favor  of  the  person  accused,  if  there  be  any  ambiguity 
in  the  language  of  the  statute.  But  who  ever  heard  of  a  con- 
struction that  would  prevent  a  trial  altogether  until  the  present 
time?  Such  a  construction  is  calculated  not  only  to  defeat  the 
purposes  of  justice,  but  to  prostrate  the  Constitution  and  laws 
of  the  Union. 

Several  acts  of  Congress  supplementary  to  the  act  to  punish 
certain  crimes  have  been  passed  at  different  times,  inflicting 
heavy  penalties  for  breaches  of  the  law ;  and  an  act  passed  on 
the  3d  March,  1817,  prescribes  the  punishment  of  death  for  all 
offenses  committed  within  the  Indian  boundaries,  which  before 
that  time  was  punishable  with  death,  if  committed  in  any  other 
part  of  the  United  States.  In  order  to  a  just  construction,  it  is 
proper  to  consider  the  whole  system  of  criminal  jurisprudence  as 
established  by  the  United  States  in  our  view.  All  the  laws 
should  be  taken  in  pari  materia.  The  objection  will  then  be 
removed,  and  the  court  may  proceed  on  the  trial. 

If  the  laws  of  Maryland  are  to  be  regarded  as  the  rule  of 
decision,  the  result  will  be  the  same.  The  declaration  of  rights 
adopts  the  common  law  of  England,  and  the  trial  by  jury  accord- 
ing to  the  course  of  that  law;  and  also  all  the  English  statutes 
existing  at  the  time  of  their  first  emigration,  and  which  by 
experience  had  been  found  applicable  to  their  local  and  other 
circumstances,  and  such  others  as  had  been  since  made  in  Eng- 
land or  Great  Britain,  and  had  bsen  introduced,  used  and  prac- 
ticed by  the  courts  of  law  or  equity.  As  early  as  the  year  1668 
there  are  two  cases  on  record  in  which  criminals  standing  mute 
were  sentenced  by  the  court  to  be  hanged.  In  the  first  case  the 
crime  was  murder ;  in  the  second  petit  treeison.  By  the  Act  of 
1737,  c.  2,  and  1744,  c.  20,  breaking  open  a  tobacco  house  or 
other  outhouse,  and  stealing  goods  and  chattels  to  the  value  of 
five  shillings  sterling,  and  horse  stealing  are  made  felony  and 
punishable  with  death;  and  if  the  accused  shall  stand  mute, 
etc.,  the  court  may  pronounce  sentence  against  him.     By  the 
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Act  of  1777,  c.  20,  if  a  person  indicted  for  high  treason  shall 
stand  mute,  etc.,  the  court  may  pronounce  sentence  of  death 
against  him,  and  all  his  estate  is  forfeited.  The  chancellor  of 
the  State  in  his  report,  in  pursuance  of  the  directions  of  the  leg- 
islature, of  English  statutes  adopted  and  made  applicable  to 
Maryland,  includes  the  statute  of  12  Geo.  3,  c.  20,  by  which 
standing  mute,  in  all  cases  of  felony  and  piracy,  is  equivalent  to 
conviction. 

No  new  offense  is  created  by  the  act  of  Congress  regulating 
the  postoffice  establishment.  Robbing  is  the  generic  term,  and 
robbing  is  felony  at  the  common  law,  and  punishable  as  such. 
The  State  of  Maryland,  by  an  act  passed  in  the  year  1809,  has 
adopted  in  substance,  and  almost  in  words,  the  provisions  of  the 
twenty-ninth  section  of  the  act  of  Congress  to  punish  certain 
crimes.  It  is  provided  by  that  act  that  in  all  cas&s  of  treason 
or  felony,  if  the  person  accused  shall  stand  mute,  or  will  not 
answer  to  the  indictment,  the  court  shall  proceed  to  the  trial 
as  if  he  had  pleaded  not  guilty,  and  give  judgment  accord- 
ingly. Hence  it  appears  that  if  the  laws  of  the  United  States 
have  not  provided  for  the  case,  and  the  laws  of  Maryland  are 
to  be  regarded  as  the  rule  of  decision,  standing  mute,  prior  to 
the  year  1809,  would  be  equivalent  to  conviction.  Subsequent 
to  that  period,  the  trial  would  proceed  as  if  the  accused  had 
pleaded  not  guilty. 

The  court  orders  that  the  trial  proceed  by  jury,  as  if  the 
prisoner  had  pleaded  not  guilty. 

After  argument  by  counsel  the  court  charged  the  jury  upon 
Ae  laws  as  follows:  — 

"Robbing  the  carrier  of  the  mail  of  the  United  States,  or 
other  person  intrusted  therewith,  of  such  mail,  by  stopping 
him  on  the  highway,  demanding  the  surrender  of  the  mail,  and 
at  the  same  time  showing  weapons  calculated  to  take  life,  such 
as  pistols  or  dirks,  putting  him  in  fear  of  his  life,  and  obtaining 
possession  of  the  mail  by  the  means  aforesaid,  against  the  will 
of  the  carrier,  is  such  a  robbing  of  the  mail,  and  such  a  putting 
the  life  of  the  carrier  or  person  intrusted  therewith  in  jeopardy 
by  the  use  of  dangerous  weapons,  as  will  bring  the  offense 
within  the  following  terms  of  the  nineteenth  section  of  the  Act 
of  Congress  of  the  30th  April,  1810,  entitled  'an  act  regulat- 
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ing  the  postoffice  establishment,'  to  wit :  '  Or  if  in  effecting  such 
robbery  of  the  mail  the  first  time  the  offender  shall  wound  the 
person  having  the  custody  thereofj  or  put  his  life  in  jeopardy  by 
the  use  of  dangerous  weapons,  such  offender  or  offenders  shall 
suffer  death.' "     The  defendants  were  convicted  and  executed. 

Note,  —  Staudino  Mutk  la  equivalent  to  a  plea  of  not  guilty.     (See  JTnited  States 
T.  Berger,  19  Blatchf.  252 ;  S.  C,  7  Fed.  Bep.  195,  affirming  above  case  en  this  point.) 


UNITED  STATES  v.  WILLIAM  WOOD. 

[U.  S.  Circuit  Court,  District  of  Pennsylvania,  1818.  — 2  Wheel.  C.  C.  325.] 

BoBBEBT  or  T]aE  Mail,  When  Capital  Cbime. — Bobbing  the  mail  is  a  capital 
crime  if  the  robbery  be  effected  by  the  use  of  dangerous  weapons,  thus  putting  in 
jeopardy  the  life  of  the  person  having  the  custody  of  such  mails,  and  putting 
him  in  fear  and  his  life  in  peril  is  putting  his  life  in  jeopardy. 

Indictment  —  Jubisdiction  Should  Appeae  on  Face  of.  — The  jurisdiction  of  Cir- 
cuit Courts  in  criminal  cases  is  confined  to  offenses  committed  in  the  district 
where  the  courts  sit,  if  committed  on  land,  and  tlie  indictment  should  distinctly 
show  on  its  face  that  the  offense  waa  committed  within  the  jurisdiction  of  the 
court. 

Present,  Hon.  Bushrod  Washington  and  Hon.  Eichaed 
Petees,  Judges. 

Indictment  for  having  aided  and  abetted  in  the  robbery  of  the 
mail. 

C.  J.  Ingersoll,  District  Attorney,  counsel  for  the  United 
States. 

Z.  Phillips,  counsel  for  the  prisoner. 

The  counsel  submitted  the  case  to  the  jury  under  the  charge 
of  the  court. 

Judge  Washington  delivered  the  following  charge: — 
The  first  inquiry  for  the  jury  is,  whether  the  mail  carrier  was 
robbed  of  the  mail,  and  if  we  was,  whether  it  was  effected  by 
putting  the  life  of  the  carrier  in  jeopardy  by  the  use  of  dangerous 
weapons,  or  otherwise. 

The  conviction  of  Joseph  T.  Hare,  John  Alexander,  and  Lewis 
Hare  before  the  Circuit  Court  of  Maryland,  and  the  sentence  of 
the  court  thereon,  is  evidence  the  most  conclusive  against  the 
prisoner,  that  the  crime  for  which  those  persons  were  severally 
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convicted  was  committed  by  them.  This  is  confirmed  by  the 
testimony  of  Boyer  the  mail  carrier,  and  Mr.  Ludlow  the 
passenger. 

As  to  the  nature  of  the  offense  of  which  Joseph  T.  Hare,  etc., 
were  convicted,  the  court  does  not  entertain  a  doubt.  We  think 
that  putting  the  mail  carrier  in  fear,  and  his  life  in  peril  or  danger, 
is  putting  his  life  in  jeopardy,  within  the  meaning  and  intent  of 
the  act  of  Congress,  and  if  the  jury  should  be  of  opinion,  under 
the  circumstances  which  attended  this  transaction,  that  Boyer 
was  in  fear,  and  in  danger  of  his  life,  the  offense  of  those  princi- 
pals was  capital.  We  think  it  our  duty  to  give  you  this  opinion, 
notwithstanding  the  concessions  which  the  candor  of  the  district 
attorney  induced  him  to  make.  We  do  not,  however,  think  it 
necessary  or  proper  in  this  case  to  press  this  point  against  the 
prisoner;  and  with  these  few  observations  which  have  been 
made,  I  leave  this  point  to  the  jury. 

The  next  question  is,  whether  the  prisoner  did  aid,  advise,  or 
assist  in  the  perpetration  of  a  crime  committed  by  the  principals. 

If  Thomas  Hare,  who  has  given  testimony  on  the  part  of  the 
prosecution,  is  believed  by  the  jury,  he  has  clearly  proved  that 
the  prisoner  not  only  participated  in  the  plan  formed  for  robbing 
the  mail,  and  aided  its  execution  by  his  countenance  and  advice, 
but  that  he  lent  his  pistols  to  the  principals,  with  a  distinct 
knowledge  of  the  criminal  purpose  for  which  they  were  bor- 
rowed ;  and  that  he  accompanied  the  perpetrators  of  the  crime  a 
short  distance  on  their  journey  to  the  place  of  its  intended  execu- 
tion. In  addition  to  the  testimony  of  this  witness,  Mr.  Bailey 
has  proved  the  exact  similtude  of  the  pistol  found  upon  the 
prisoner  at  the  magistrate's,  and  that  found  at  Havre  de  Grace, 
near  to  the  spot  where  the  robbery  was  committed. 

Should  the  jury  be  of  opinion  that  the  prisoner  is  guilty  of  the 
offense  charged  against  him  as  capital,  according  to  the  explana- 
tion of  the  law  given  by  the  court,  they  may  find  him  generally 
guilty.  If  they  should  think  him  guilty  of  assisting  only  in  a 
simple  robbery  of  the  mail,  or  that  the  life  of  the  mail  carrier 
was  not  in  jeopardy,  according  to  the  meaning  of  that  word  as 
given  by  the  court,  then  they  will  find  him  guilty  on  the  third 
or  fourth  count,  and  not  guilty  of  the  others.  If  they  think  him 
not  guilty  of  any  offense,  they  will  find  him  not  guilty. 


458  United  States  v.  Wood 

The  jury  retired  at  half  j^ast  three  o'clock,  and  at  five  returned 
with  a  verdict  of  guilty.  Ou  being  called  over  and  asked  separ- 
ately, one  of  them  dissented  from  the  verdict  given  in ;  after 
some  observations  from  the  court  they  again  retired,  and  at  half 
past  six  o'clock  brought  in  a  verdict  of  guilty. 

Motion  in  arrest  of  judgment  and  for  a  new  trial.  The  pris- 
oner being  brought  before  the  court  to  receive  sentence  of  death, 
Zalegman  Phillips,  Esq.,  his  counsel,  moved  for  a  new  trial,  and 
in  arrest  of  judgment. 

Washington,  J. — This  is  a  motion  in  arrest  of  judgment,  and 
various  causes  have  been  assigned,  but  as  the  decision  of  the  court 
will  be  given  on  the  first  two,  it  will  be  unnecessary  to  state  the 
others. 

These  were,  — 

1st.    That  the  verdict  is  against  law  and  against  evidence. 

2d.  That  the  jury  have  convicted  the  defendant  capitally,  to 
wit,  on  the  first,  second,  fourth,  and  fifth  counts  of  the  indict- 
ment, when  the  attorney  of  the  United  States  expressly  stated  to 
them,  that  he  did  not  ask  a  conviction  on  those  counts,  as  he 
considered  the  law  very  doubtful,  and  would  be  satisfied  with  a 
conviction  on  the  third  and  sixth  counts  of  the  indictment,  and 
that  in  consequence  thereof  the  prisoner's  counsel  did  not  enter 
into  any  examination  of  the  law  and  facts  in  his  behalf,  as  apply- 
ing to  the  said  mentioned  counts,  believing  them  to  have  been 
abandoned  by  the  attorney  of  the  United  States. 

The  first  objection  then  is  to  the  style  of  the  court,  which,  it 
is  contended,  should  be  the  Circuit  Court  for  the  eastern  district 
of  Pennsylvania ;  this  change  being  produced  by  the  act  of  Con- 
gress "to  divide  the  State  of  Pennsylvania  into  two  judicial 
districts,"  passed  on  the  20th  April,  1818. 

It  is  not  contended  that  the  style  of  the  court  is  altered  in 
express  terms,  but  it  is  supposed  to  arise  necessarily  from  the 
division  of  the  State  and  the  jurisdiction  assigned  to  the  western, 
court.  There  might  be  some  color  for  this  argument,  if  the  law 
had  created  a  new  Circuit  Court  for  the  western  district,  in  which 
case  there  would  seem  to  be  a  propriety,  at  least,  in  distinguishing 
that  court  from  this,  by  calling  that  the  western,  and  this  the 
eastern  Circuit  Court.     But  it  will  appear  from  a  correct  analy- 
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sis  of  the  law,  that  the  style  of  the  western  court  is  the  District 
Court  for  that  district,  in  contradistinction  to  the  District  Court 
for  the  eastern  district,  and  that  the  division  of  the  State  into 
two  districts  is  in  reference  to  those  courts. 

The  title  of  the  act  is,  "an  act  to  divide  the  State  of 
Pennsylvania  into  two  judicial  districts." 

Sec.  1.  Divides  the  State  of  Pennsylvania  into  two  districts, 
and  designates  their  respective  boundaries.  Certain  counties 
shall  compose  one  district,  to  be  called  the  western  district,  and 
the  residue  of  the  State  shall  compose  another  district,  to  be 
called  the  eastern  district ;  and  the  terms  of  the  Circuit  Court 
for  said  eastern  district  shall  be  held  at  Philadelphia,  and  the 
terms  of  the  Circuit  Court  for  the  western  district  shall  be  held 
at  Pittsburg. 

Sec.  2.  Richard  Peters,  Esq.,  now  judge  of  the  district  of 
Pennsylvania,  is  assigned  as  the  judge  to  hold  the  courts  in  the 
eastern  district,  and  to  do  all  things  appertaining  to  the  ofBce  of  a 
district  judge  under  the  Constitution  and  laws  of  the  United 
States. 

Sec.  3.  The  President  is  to  appoint  a  district  judge  for  the 
western  district,  and  he  shall  do  and  perform  all  such  duties  as 
are  enjoined  on  or  in  any  wise  appertain  to  a  district  judge  of 
the  United  States. 

Sec.  4.  The  Circuit  Court  shall  be  held  for  the  eastern  dis- 
trict at  Philadelphia,  at  the  time  and  in  the  manner  now  directed 
by  law  to  be  held  for  the  district  of  Pennsylvania,  and  the  Dis- 
trict Court  for  the  western  district,  in  addition  to  the  ordinary 
jurisdiction  and  powers  of  a  District  Court,  shall,  within  the 
limits  thereof,  have  jurisdiction  of  all  causes,  except  of  appeals 
and  writs  of  error,  cognizable  by  law  in  a  Circuit  Court,  and 
shall  proceed  therein  in  the  same  manner  as  a  Circuit  Court, 
and  writs  of  error  shall  lie  to  the  Circuit  Court  in  the  said 
western  district  in  the  same  manner  as  from  other  District 
Courts,  to  their  respective  Circuit  Courts. 

Sec.  5.  The  President  shall  appoint  the  district  attorney  and 
marshal  for  the  western  district;  the  district  attorney  and  mar- 
shal for  the  western  district  of  Pennsylvania  to  be  district  attorney 
and  marshal  respectively  for  the  eastern  district. 

Sec.  6.   Directs  how  civil  causes  shall  be  removed,  and  in  all 
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its  terms  has  reference  to  civil  causes,  and  to  the  District  Court 
for  the  western  district. 

It  is  true  that  the  word  "  circuit "  is  used  in  the  first  section 
in  connection  with  the  western  court ;  but  the  other  parts  of  the 
law  show,  most  obviously,  that  this  was  an  inaccuracy  of  expres- 
sion, since  in  every  other  section  it  is  styled  a  District  Court. 
It  has  not  only  the  style  and  jurisdiction  of  a  District  Court, 
but  it  is  subordinate  to  the  Circuit  Court  in  the  eastern  district 
in  the  same  manner  as  other  District  Courts  are  to  their  respect- 
ive Circuit  Courts.  It  is  true  that  the  western  District  Court 
has  the  same  jurisdiction  assigned  to  it  as  is  exercised  by  the 
Circuit  Court.  But  this  circumstance  does  not  constitute  it  a 
Circuit  Court. 

The  second  objection  to  the  caption  is  that  it  states  the  pre- 
sentment to  be  by  the  grand  jury  of  the  United  States,  inquir- 
ing for  the  district  of  Pennsylvania,  when  in  truth  there  is  no 
such  district,  and  the  jury  had  no  power  to  inquire  except  for 
the  eastern  district. 

The  answer  to  this  objection  is  that  the  caption  is  consistent 
with  the  truth  of  the  case,  and  would  therefore  have  been  faulty 
had  it  been  qualified  as  the  prisoner's  counsel  has  contended  it 
ought  to  have  been.  The  venire  issued  before  the  passage  of 
the  law  in  question  to  summon  the  grand  jury  for  the  district 
of  Pennsylvania,  and  on  the  11th  of  April,  some  days  before  the 
passage  of  this  act  into  a  law,  they  Avere  sworn  and  affirmed  to 
inquire  for  the  body  of  the  district  of  Pennsylvania.  The 
indictment,  therefore,  is  with  strict  propriety  found  by  the 
grand  inquest  of  the  United  States  inquiring  for  Pennsylvania 
district  upon  oath  and  affirmation,  inasmuch  as  they  were  legally 
sworn  and  affirmed  to  inquire  for  the  whole  district. 

Nevertheless,  there  remains  to  be  considered  under  this  head 
a  very  interesting  question,  which  is,  does  this  indictment  show 
that  this  court  has  jurisdiction  of  the  offense  charged  to  have 
been  committed  by  the  prisoner?  This  question  resolves  itself 
into  two  others.  Although  the  grand  jury  were  sworn  and  very 
properly  to  inquire  for  the  district  of  Pennsylvania,  yet  could 
they,  after  the  passage  of  this  law,  inquire  of  offenses  committed 
on  land  out  of  the  eastern  district  of  Pennsylvania?  And  if 
they  could  not,  then  secondly,  does  the  indictment  sufficiently 
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show  that  the  oiFense  of  which  the  prisoner  stands  couvieted  was 
committed  within  the  jurisdiction  of  the  court? 

The  court  has  not  been  able  to  find  any  act  of  Congress  which 
in  express  terms  fixes  the  jurisdiction  of  the  Circuit  Courts  in 
criminal  cases  by  the  place  in  which  the  oifense  was  committed. 

But  the  court  is  clearly  of  opinion,  upon  the  fair  and  reason- 
able construction  of  the  different  laws  upon  this  subject,  that 
the  jurisdiction  of  the  Circuit  Court  in  criminal  cases  is  confined 
to  offenses  committed  within  the  district  for  which  those  courts 
respectively  sit,"  where  they  are  committed  on  land.  (See  the 
eleventh,  twenty-third,  and  twenty-ninth  sections  of  the  first 
Judiciary  Act,  and  the  third  section  of  the  Act  of  the  2d  March, 
1793,  vol.  ii.  p.  225.) 

It  was  contended  by  the  district  attorney  that  the  jurisdiction 
of  the  western  District  Court  does  not  extend  to  criminal  cases ; 
but  the  court  cannot  give  its  assent  to  this  construction  of  the 
law.  The  fourth  section  declares  that  that  court,  in  addition 
to  the  ordinary  jurisdiction  of  a  District  Court,  shall,  within  the 
limits  of  the  western  district,  have  jurisdiction  of  all  causes, 
except  appeals  and  writs  of  error,  cognizable  by  law  in  a  Cir- 
cuit Court.  Now,  as  it  is  clear  that  a  Circuit  Court  has  juris- 
diction of  all  offenses  prohibited  by  the  laws  of  the  United 
States  committed  at  sea  or  on  land  within  the  district  where  the 
court  sits,  it  follows,  from  the  general  expressions  above  quoted, 
that  the  western  District  Court  has  the  cognizance  of  the  offenses 
limited  as  to  jurisdiction  as  the  Circuit  Courts  are. 

If,  then,  this  court  has  not  jurisdiction  of  offenses  com- 
mitted within  the  western  district,  and  the  western  court  has, 
the  next  question  is,  does  this  indictment  sufficiently  show  that 
the  offense  of  which  the  prisoner  is  convicted  was  committed 
within  the  jurisdiction  of  this  court?  The  allegation  in  all  the 
counts  is  that  the  offense  was  committed  at  the  district  of  Penn- 
sylvania. It  might  then  have  been  committed  as  well  in  the 
western  as  in  the  eastern  district,  and  the  court  cannot  help  the 
indictment  in  this  respect  by  any  presumptions,  or  because  we 
know  from  the  evidence  that  the  offense  was  committed  in  this 
city.  It  is  indispensable  that  the  indictment  should  distinctly 
show  that  the  court  has  jurisdiction  of  the  offense,  and  it  ought, 
therefore,  to  have  laid  it  to  have  been  committed  in  the  eastern 
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district.  And  since  it  might  be  proper  in  some  cases  of  a  capital 
nature  to  try  the  cause  in  the  county  where  the  offense  was  com- 
mitted, there  would  seem  to  be  a  propriety  in  stating  the  county 
also  in  the  indictment,  though  on  this  point  we  give  no  positive 
opinion  at  this  time,  the  case  not  requiring  it. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  must 
be  arrested  for  the  reason  which  has  been  stated. 


UNITED  STATES  v.  TOM  JONES,  alias 
ROBINSON. 

lU.  S.  Circuit  Court,  District  of  New  York,  1824,-2  Wheel.  C.  C.  451.] 

Witness — Paedoned  Felon  as. —  A  person  who  has  served  out  a  sentence  on 
conviction  of  felony  may  be  restored  by  pardon  to  competency  as  a  witness,  but 
the  juiy  is  the  sole  judge  of  the  credit  to  be  given  to  his  testimony. 

The  case  was  summed  up  by  Messrs.  Haines  and  Van  Wyek, 
for  the  prisoner,  and  by  Mr.  Tillotson,  for  the  United  States. 

Thompsout,  J.,  charged  the  jury. — Gentlemen  of  the  jury,; 
The  question  for  you  to  decide  is  one  involving  the  life  of  the 
prisoner.  It  is  for  you  to  say  whether  he  is  guilty  or  not  guilty. 
The  material  poiut  in  this  case  is,  whether  the  prisoner  at  the 
bar  is  the  person  who  shipped  on  board  the  Holkar,  in  1818,  as 
sworn  to  by  David  Valentine,  Oliver  King,  Peter  Willis,  and 
Mr.  Bogart. 

The  offense  as  charged  in  the  indictment,  if  committed  at  all,  is 
an  aggravated  piratical  murder.  It  took  place  upon  the  high 
seas,  and  is  therefore  within  the  jurisdiction  of  this  court. 

It  satisfactorily  appears  by  the  evidence,  that  the  Holhar 
cleared  for  Curacoa  in  October,  1818.  There  can  be  no  doubt 
of  this  fact ;  indeed,  it  is  not  denied.  It  appears  also  that  the 
vessel  was  commanded  by  Captain  Brown ;  that  her  crew,  with 
the  exception  of  one  person,  was  composed  of  colored  people. 
This  appears  by  the  testimony  of  Diana,  King,  Willis,  Mr. 
Bogart,  and  Mr.  Conklin.  It  appears  by  the  iregister  of  the  ship 
and  notarial  list  of  Mr.  Bogart  (which  agree  with  each  other), 
that  Alexander  Cheevers,   Charles    Montiza,   Patrick   Butler 
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(called  Cook),  James  Irving,  Charles  Robinson  (the  prisoner), 
King,  the  witness,  and  the  mate  were  the  crew  of  the  vessel.  The 
vessel  sailed  for  Curacoa,  since  which  time  nothing  has  been 
heard  of  her.  The  insurances  upon  the  Holhar  and  her  cargo 
have  long  since  been  paid.  There  is  no  doubt,  therefore,  the 
vessel  has  been  lost,  whether  in  the  manner  related  by  King  or 
not  remains  for  you  to  determine. 

Before  his  honor  recapitulated  King's  testimony,  he  called 
the  attention  of  the  jury  to  the  infamy  of  his  character.  It 
appears  (said  he)  by  the  record  of  the  general  sessions  that  King 
has  been  convicted  of  a  larceny,  and  has  been  sentenced  to  the 
State  prison,  has  served  out  his  time,  and  has  received  a  pardon 
from  the  executive  of  the  State,  for  the  purpose  of  making  him 
a  witness  against  the  prisoner,  all  since  the  commission  of  the 
alleged  murder.  His  honor  observed,  he  had  no  doubt  of  the 
efficacy  of  the  pardon,  and  that  he  was  now  a  competent  witness ; 
his  credibility,  however,  was  still  a  subject  for  the  consideration 
of  the  jury.  The  law  has  made  him  a  competent  witness ;  but 
the  jury  were  not  compelled  to  believe  him,  and  he  should  advise 
the  jury  to  give  no  weight  to  his  testimony  where  he  was  not 
corroborated  by  others.  He  adverted  to  the  examination  of 
King,  made  on  the  3d  of  June,  1819,  immediately  on  his  arrival 
in  this  country.  The  objection  then  to  his  credibility  did  not 
exist.  That  examination,  and  his  testimony  here  to-day,  appear 
to  agree  in  all  essential  particulars ;  and  it  appears  by  Justice 
Hopson,  that  it  was  not  possible  for  him  to  have  had  access  to 
that  paper. 

HLs  honor  instructed  the  jury,  that  the  testimony  of  King 
ought  to  have  no  weight  in  their  minds,  unless  corroborated  by 
others,  or  by  the  circumstances  of  the  case,  and  proceeded  to 
detail  the  principal  facts  of  the  loss  of  the  vessel,  and  the  murder 
of  Captain  Brown,  the  mate,  and  Captain  Humphries,  as  related 
by  King  (see  his  testimony).  He  remarked  upon  the  consistency 
of  King's  story,  the  minute  history  of  the  circumstances  he  had 
given,  the  difficulty,  not  to  say  impossibility,  of  King's  framing 
such  a  connected  chain  of  facts. 

It  could  not  have  escaped  the  jury  (said  his  honor)  that  the 
case  depended  materially  upon  the  circumstances.  Before  he 
enumerated  them,  he  remarked  upon  the  nature  of  circumstantial 
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evidence.  A  number  of  cases  have  been  cited  and  read,  to  show 
you  the  dangerous  tendency  of  this  kind  of  proof.  It  is  possible 
an  innocent  person  may  have  suffered,  but  such  cases  (if  any  such 
there  were)  could  be  no  objection  to  this  kind  of  evidence;  if 
jurors  were  to  disregard  it,  there  would  be  an  end  to  the  admin- 
istration of  law,  and  to  government.  It  was  (he  observed)  the 
duty  of  the  jury  to  weigh  all  the  evidence  for  and  against  the 
prisoner,  and  that  fair  and  legal  inferences  were  to  be  made  from 
facts  and  circumstances  proved,  they  were  often  more  satisfactory 
and  conclusive  than  the  testimony  of  witnesses. 

Then  as  to  the  identity  of  the  prisoner.  Notwithstanding  he 
shipped  on  board  the  Holkar  by  the  name  of  Charles  Robinson, 
and  was  known  only  by  the  name  of  Tom  Jones,  yet  it  appeared 
by  the  testimony  of  a  number  of  witnesses  he  was  the  same  per- 
son. Diana  Valentine  swears  positively  that  she  was  well 
acquainted  with  the  prisoner ;  that  she  had  boarded  in  the  same 
house  with  him  before  the  Holkar  sailed.  Peter  "Willis  has 
known  the  prisoner  for  ten  years,  and  testifies  he  shipped  on 
board  the  Holkar;  he  knew  him  in  this  city  by  the  name  of  Tom 
Jones.  Julia  Freeman,  Mary  Adams  (see  the  testimony)  swear 
they  know  the  prisoner;  he  was  called  Jones.  There  was  no 
doubt,  continued  his  honor,  that  the  prisoner  at  the  bar  was  the 
same  person  who  shipped  on  board  the  Holkar  by  the  name  of 
Charles  Robinson,  and  that  he  is  the  same  person  known  by  the 
witnesses  by  the  name  of  Tom  Jones. 

His  honor  then  proceeded  to  recapitulate  the  circumstances  of 
the  case,  the  sailing  of  the  Holkar,  no  information  having  since 
been  received  of  her.  King's  examination,  his  connected  story, 
the  recognition  and  arrest  of  the  prisoner.  King's  testimony,  etc., 
and  concluded  that  the  case  depended  almost  entirely  upon  his 
testimony,  as  he  Avas  proved  to  be  a  convicted  felon ;  although 
restored  to  competency  by  the  clemency  of  the  executive,  it  was 
the  duty  of  the  jury  to  sift  his  testimony ;  that  where  he  was  not 
corroborated  on  the  main  points,  by  testimony  of  witnesses,  or  by 
the  circumstances,  they  ought  to  pay  no  regard  to  it ;  and  that  if 
after  a  full  and  impartial  view  of  the  case,  they  were  satisfied  the 
evidence  did  not  support  the  indictment,  or  if  they  had  a  fair 
and  reasonable  doubt,  it  was  their  duty  to  acquit;  but  if  they 
were  satisfied  that  King  was  corroborated  by  the  testimony  of 
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other  witnesses  and  by  the  circumstances  of  the  case,  and  they 

had  no  reasonable  doubt  of  the  prisoner's  guilt,  it  was  their  duty 

to  say  so. 

He  was  found  guilty,  and  sentenced  to  be  executed  on  the 

11th  June,  1824. 

Note.    A  Pabdon  has  the  Effect  to  restore  a  felon  to  competency  as  a  witness. 
(See  Nevada  v.  Foley,  15  Nev.  68,  citing  above  case.) 


UNITED   STATES  v.   JOHN  HODGES. 

[TJ.  S.  Circuit  Court,  District  of  Maryland,  1815.— 2  Wheel.  C.  C.  477.] 

JuBT  IN  CnuirN'AL  Cases  Decide  the  Law  anb  Fact. —It  is  the  duty  of  the 
court  when  requested,  to  declare  the  law,  but  the  jury  are  not  bound  to  conform 
thereto,  having  the  right  to  decide  both  the  law  and  the  facts. 

Tbeason,  What  CoNSTrrnxES.  — Delivering  up  prisoners  and  deserters  to  an  enemy 
is  treason,  and  nottiing  but  a  well-grounded  fear  of  life  will  excuse  the  act. 

Mias  Glenn,  Esq.,  counsel  for  the  United  States. 

U.  S.  Heath,  J.  E.  Hall,  and  Wm.  Pinhney,  Esqs.,  counsel  for 
the  prisoner. 

The  facts  of  the  case  were  as  follows:  While  the  British 
army  was  on  the  retreat  from  the  city  of  Washington  last  sum- 
mer, as  they  passed  through ,  George  County,  some  of  the 

people  of  the  town  of  Upper  Marlborough  took  four  stragglers, 
who  were  following  the  army.  They  were  sent  into  the  interior 
of  the  country  together  with  a  deserter.  As  soon  as  they  were 
missed  they  were  demanded  by  the  British  commander,  under  a 
threat  that  the  town  should  be  destroyed  if  they  were  not 
obeyed.  Communications  passed  between  the'  two  parties,  the 
result  of  which  was  that  the  men  were  restored  to  the  enemy. 

It  appeared  by  the  testimony  of  John  Randall  and  others 
that  on  Saturday  after  the  engagement  at  Bladensburgh,  Gen- 
eral Bowie  brought  three  prisoners  to  Queen  Anne,  and  asked 
Eandall  to  stand  guard  over  them,  which  he  did.  During  the 
night  Mr.  William  Lansdale  brought  another.  Early  in  the 
morning  the  prisoner  and  his  brother  appeared  and  demanded 
Beun.  C.  C  — 30. 
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tlieru ;  they  said  that  the  British  had  threatened  to  destroy  the 
towD,  unless  this  requisition  was  obeyed  before  twelve  o'clock, 
etc.,  aud  that  they  would  hold  their  wives  and  children  as 
hostages. 

The  witness  sent  for  General  Bowie,  who  at  first  refused  to 
suBfer  Iheni  to  go;  upon  an  explanation  of  the  threat  he  said  it 
was  hard,  but  he  supposed  they  must  be  returned.  They  were 
delivered  up  to  the  prisoner,  who  surrendered  them  to  the 
British. 

Mr.  Glenn  prayed  the  court  to  direct  the  jury  that  the  mere 
act  of  delivering  up  prisoners  or  deserters  is  an  overt  act  of  high 
treason. 

The  court  said  they  were  bound  to  declare  the  law  whenever 
they  were  called  upon  in  civil  or  criminal  cases ;  in  the  latter, 
however,  it  was  their  duty  to  inform  the  jury  that  they  were 
not  obliged  to  take  their  direction  as  the  law. 


DiivAL,  J. — The  court  would  have  been  better 
if  the  whole  case  had  been  gone  through  in  the  usual  way;  but 
as  the  district  attorney  has  prayed  an  opinion  on  the  law,  the 
court  will  give  their  opinion. 

First.  Hodges  is  accused  of  adhering  to  the  enemy,  and  the 
overt  act  laid  consists  in  the  delivery  of  certain  prisoners,  and  I 
am  of  opinion  that  the  overt  act  laid  in  the  indictment  and 
proved  by  the  witness  is  high  treason  against  the  United  States. 

Second.  When  the  act  itself  amounts  to  treason  it  involves 
the  intention,  and  such  was  the  character  of  this  act.  No  threat 
of  destruction  of  property  will  excuse  or  justify  such  an  act; 
nothing  but  a  threat  of  life,  and  that  likely  to  be  put  into 
execution. 

Third.  The  jury  are  not  bound  to  conform  to  this  opinion, 
because  they  have  a  right  in  all  criminal  cases  to  decide  on  the 
law  ahd  the  facts. 

Houston,  J.,  said  he  did  not  entirely  agree  with  the  chief 
justice  in  any  except  the  last  remark. 

The  jury  rendered  a  verdict  of  not  guilty. 
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[U.  S.  Circuit  Court,  District  of  Massachusetts,  1814.  — 2  Wheel.  C.  C.  492.  J 

Fedekal  Courts — Jurisdiction  is  Ceded  Territory.  —  Where  a  State  grants 
land  to  the  general  government,  reserving  in  it  a  concurrent  jurisdiction  in 
executing  process  therein,  for  offenses  committed  out  of  it,  the  Federal  Courts 
have  exclusive  Jurisdiction  of  offenses  committed  within  such  territory. 

Homicide  in  Eesisti.vo  Arrest  —  M.vnslaughtee Homicide  in  resisting  an  arrest 

substantially  illegal  will,  at  most,  amount  to  manslaughter. 

Homicide —Malice  Presumed  From. — The  law  presumes  malice  from  the  fact 
of  killing,  and  any  circumstances  in  mitigation  or  of  excuse  or  justification 
must  be  proved  by  the  prisoner. 

Army  Regulations — Eefus.vl  of  Discharge,  Effect  of. — Where  a  soldier  who 
has  served  out  his  term  is  refused  his  discharge,  he  is,  nevertheless,  while 
remaining  in  the  barracks,  subject  to  the  rules  of  tlio  establishment. 

Present,  Hon.  Joseph  Story  and  Hon.  John  Davis. 

The  facts  of  the  case  appeared  by  the  evidence  as  follows: 
On  the  evening  of  the  27th  November,  at  about  a  half  or 
three  quarters  of  an  hour  antecedent  to  the  fatal  event,  the 
prisoner,  who  had  been  a  mariner  in  the  service  of  the  United 
States,  but  whose  term  of  service  had  a  short  time  previously 
expired,  was,  with  several  of  his  comrades,  engaged  in  the  sport 
of  casting  snow  balls  at  each  otker  in  the  Navy  Yard  at  Charles- 
town.  In  the  course  of  this  recreation  a  person  by  the  name 
of  Stocker  accused  the  prisoner  of  having  unfairly  concealed  a 
brick-bat  in  a  ball  of  snow,  which  he  had  thrown  at  him.  The 
prisoner  denied  the  charge.  A  tumult  arose;  several  blows 
were  exchanged  between  ^*^^^  the  prisoner  and  Stocker;  others 
of  the  party  were  soon  involved  in  the  affray,  and  a  considerable 
conflict  ensued.  Notice  of  the  affray  was  soon  communicated 
to  the  principal  officer  of  the  guard.  An  orderly  sergeant 
appeared  and  ordered  the  wranglers  to  desist,  and  threatened  to 
make  known  the  circumstance  to  the  orderly  sergeant.  High 
words  and  blows  were  still  continued,  whereupon  the  sergeant 
immediately  called  at  the  room  where  the  quarrel  was  going  on, 
and  ordered  the  principal  persons  who  had  been  engaged  in  it 
to  the  guard  house.  Stocker  and  a  person  by  the  name  of 
Livre  obeyed  the  order  without  hesitation;  but  the  prisoner 
remained  behind,  under  a  pretext  that  he  wanted  to  take  a 
blanket  and  some  clothes  from  his  bunk.  While  the  sergeant, 
with  Stocker  and  Livre,  were  gone  to  the  guard-house,  a  few 
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paces  only  from  the  apartment  in  which  the  quarrel  had  origi- 
nated, the  prisoner  was  heard  to  declare,  and  several  times  to 
repeat  the  declaration,  that  he  would  not  be  taken  alive  to  the 
guard-house;  that  he  would  be  the  death  of  any  man  who 
should  attempt  to  force  him  thither ;  and  immediately  retired  to 
a  corner  of  a  room,  where  a  number  of  unloaded  muskets  had 
been  left  in  the  racks,  and  taking  from  a  cartridge  box,  hanging 
above,  two  cartridges,  he  put  -one  of  them  into  a  musket,  and 
propelled  it  down  by  striking  the  breech  of  the  gun  forcibly 
upon  the  hearth ;  with  the  other  cartridge,  after  biting  off  the 
end,  he  deliberately  primed  the  gun,  and  brandishing  it  about  the 
room  declared  repeatedly  that  he  would  kill  the  first  man 
who  should  approach  him.  While  the  prisoner  was  in  this 
situation,  and  within  five  or  six  minutes  after,  Stocker  and 
Livre  were  sent  to  the  guard-house;  the  orderly  Sergeant 
McKim  and  Hasey,  accompanied  by  Sergeant  Geary,  entered 
the  f*"*^  room ;  the  prisoner  instantly  accosted  them,  directing 
his  musket  towards  the  door  by  which  they  entered,  and  saying : 
''  Sergeant  McKim,  stand  off;  if  you  approach  me  I  will  take 
your  life."  Geary  with  his  sword  parried  the  gun  as  it  was 
pointed  at  him,  and  it  was  then  directed  towards  McKim,  who, 
being  unarmed,  endeavored  to  parry  it  with  his  hand.  At  this 
moment  the  prisoner,  being  nearly  in  contact  with  the  wall 
behind  him,  drew  back  the  musket  a  few  inches,  and  pushing 
forward  again  towards  and  within  a  half  foot  of  McKim's 
breast  discharged  the  piece,  and  thereby  instantly  destroyed  the 
lives  of  McKim  and  Hasey. 

The  question  was  whether  this  was  murder  or  not. 

George  Blake,  Esq.,  District  Attorney,  counsel  for  the  United 

States. 

Benjamin  Whitman,  and  Alexander  Totonsend,  JEsqs.,  counsel 
for  the  prisoner. 

Davis,  J. — Gentlemen  of  the  jury:  The  time  which  has 
been  occupied  in  this  trial  has  not  only  given  opportunity  to 
have  fully  presented  to  you  all  the  facts  and  principles  which 
have  a  bearing  on  the  subject  upon  which  you  are  to  decide,  but 
must,  also,  have  had  a  beneficial  tendency  to  produce  that  state 
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of  mind  which  it  is  desirable  should  be  possessed  by  those  who 
have  an  agency  in  the  administration  of  justice. 

The  evidence  which  you  have  heard  discloses  a  transaction  of 
a  nature  to  excite  great  emotion.  This  ought  not  to  be  wholly 
suppressed,  but  may  require  regulation  and  discipline.  Excite- 
ment and  indifference  are  both  to  be  avoided.  There  is  a  just 
interest  in  the  melancholy  subject  which  all  should  feel;  but  a 
correct  discharge  of  your  duty  requires  a  mental  exercise,  atten- 
tion, and  discrimination,  for  which  calmness  and  composure  are 
obviously  requisite. 

A  question  has  been  made  by  the  learned  counsel  for  prisoner, 
as  to  the  jurisdiction  of  the  court.  This  is,  in  its  nature,  a  pre- 
liminary question  ;  for  if  the  court  have  not  jurisdiction  of  the 
offense  alleged  in  the  indictment,  it  would  be  superfluous  to  pro- 
ceed in  the  inquiry  relative  to  the  guilt  or- innocence  of  the  pris- 
oner. The  objection  rests  on  the  terms  of  cession,  by  the 
commonwealth  to  the  United  States,  of  the  ground  occupied  for 
a  navy  yard.  The  act  authorizing  the  purchase  of  the  tract  of 
laud  in  question  limited  the  quantity  to  sixty-five  acres,  and 
preserved  a  concurrent  jurisdiction  with  the  United  States,  so  far 
as  that  all  civil  and  such  criminal  processes  as  may  issue  under 
the  f*°*^  authority  of  this  commonwealth  against  any  persons 
charged  with  crimes  committed  without  the  same  tract  of  land, 
may  be  executed  therein.  The  government  has  been  called  upon 
to  prove  a  purchase,  corresponding  to  the  terms  of  the  consent, 
on  the  part  of  the  commonwealth.  The  occupation  of  the  place 
by  the  United  States,  for  many  years  past,  is  of  public  notoriety ; 
but  the  deeds  of  conveyance  have  also  been  produced ;  and  to 
remove  any  uncertainty,  as  to  the  quantity  of  land,  you  have  had 
the  testimony  of  the  surveyor.  Mr.  Tufts,  who  was  employed  on 
the  occasion,  testifies  that  the  whole  quantity  purchased  by  the 
United  States  was  somewhat  less  than  forty  acres.  If  the  evi- 
dence should  render  this  objection  untenable,  it  is  further  con- 
tended, that  the  reservation  made  by  the  commonwealth  does 
not  leave  that  sole  and  exclusive  jurisdiction  in  the  place,  which 
the  law  of  Congress,  relative  to  criminal  offenses,  requires  in 
order  to  give  this  court  legal  cognizance  of  the  offense  charged 
in  the  indictment.  The  object  of  the  condition,  annexed  to  the 
cession,  is  obvious.     It  was  to  prevent  the  place  from  becoming 
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an  asylum  for  fugitives  from  justice.  By  a  late  decisiou  in  the 
Supreme  Court  of  Massachusetts,  it  is  determined  that  officers, 
proceeding  to  take  the  benefit  of  the  provision  act  under  the 
authority  of  the  United  States,  and  that  offenses  committed  in  a 
territory  ceded  with  such  reservation,  are  not  punishable  by  the 
courts  of  the  commonwealth.  (8  Mass.  72.)  I  am  satisfied  that 
this  court  has  jurisdiction  upon  the  alleged  offense,  and  that  you 
should  disregard  the  objection.  This  being  a  mere  question  of 
law,  it  is  proper  that  you  should  be  governed,  in  relation  to  it, 
by  the  opinion  of  the  court.  If  the  direction  should  be  errone- 
ous, any  verdict  which  you  may  render  will  not  be  conclusive 
against  the  prisoner  in  regard  to  this  objection.  It  may  again  be 
brought  directly  before  the  court,  and  sustain  a  more  thorough 
investigation, 

I  proceed  to  the  other  points  presented  in  the  examination  and 
argument.  The  testimony  of  the  witnesses  has  been  very  dis- 
tinct and  deliberate.  There  is  little  complexity  in  the  story,  and 
the  facts  are  of  a  nature  to  be  deeply  impressed  upon  the  memory. 
I  shall  not  undertake  to  recapitulate  the  testimony,  but  shall 
state  the  principles  by  which  you  are  to  be  guided  and  governed. 
In  doing  this,  there  must,  necessarily,  be  occasional  reference  to 
what  may  be  considered  as  proved ;  but  you  will  recollect,  that 
in  respect  to  the  evidence,  you  are  the  sole  and  exclusive  judges, 

[4061  You.are  first  to  be  satisfied  of  the  fact  of  killing,  and  are 
to  inquire  whether  the  deceased  came  to  his  death  by  the  instru- 
mentality of  the  prisoner.  To  this  point  you  have  the  evidence 
of  several  of  the  associates  of  the  accused,  and  of  Sergeant  Geary, 
who  testify  as  to  the  loading  of  the  gun  by  the  prisoner,  the 
manner  of  its  discharge,  and  the  fatal  effect.  You  have,  also, 
the  testimony  of  Dr.  Bartlet,  who  was  immediately  called,  who 
found  McKim  lying  dead  on  the  spot  where  he  fell ;  the  body, 
he  says,  was  perforated,  in  the  direction  of  the  lungs ;  the  wound 
was,  in  his  opinion,  a  gunshot  wound,  and,  he  has  no  doubt,  was 
the  cause  of  his  death. 

Whenever  the  fact  of  killing  is  proved,  the  law  presumes  it  to 
be  founded  in  malice  until  the  contrary  appear;  and,  of  course, 
all  circumstances  relied  on  in  justification,  excuse,  or  mitigation, 
ai-e  to  be  satisfactorily  proved  by  the  prisoner,  unless  they  arise 
out  of  the  evidence  produced  against  him.     It  is  contended  that 
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there  are  circumstances  of  such  description  in  this  case.  You 
have  heard  them  urged  and  argued  and  replied  to  with  much 
ability.  To  enable  you  to  form  a  correct  judgment  of  the  trans- 
action, and  to  determine  its  proper  character,  it  will  be  necessary 
that  you  should  carefully  compare  the  evidence  with  the  rules 
and  principles  of  law  relative  to  homicide.  This  may  present 
difficulties,  but  it  may  be  presumed,  not  insurmountable.  You 
are,  indeed,  in  a  situation  in  which  it  is  most  important  that  you 
should  think  and  reason  with  precision.  Popular,  or  even 
philosophical  ideas  on  the  subject,  which  the  law  has  not  sanc- 
tioned, or  which  are  incompatible  with  its  requirements,  should 
not  be  allowed  to  prevail.  You  are  to  attend  to  legal  language, 
and  to  adopt  it  in  a  legal  sense.  This,  however,  will  not  be 
found  repugnant  to  the  dictates  of  a  plain  understanding,  con- 
siderately exercised ;  and  our  law  of  homicide,  rightly  under- 
stood, will,  I  trust,  be  approved  by  every  intelligent  person,  as 
founded  on  a  just  survey  of  the  principles  of  human  nature, 
punishing  malignant  violence  or  culpable  negligence,  and  yet 
reasonably  accommodated  to  cases  of  necessity  and  accident,  and 
various  exigencies  incident  to  social  intercourse.  Of  homicide, 
or  the  killing  of  any  human  creature,  there  are  two  grand 
divisions — that  which  is  felonious,  and  that  which  is  not 
felonious. 

Homicide,  not  felonious,  is  either  justifiable  or  excusable.  It 
is  convenient,  in  considering  the  subject,  to  regard  this  subdi- 
vision ;  though  now  the  legal  result  to  the  party  on  trial  is  the 
same,  whether  the  homicide  be  justifiable  or  excusable.  In 
either  case  he  is  to  be  acquitted. 

[40T]  jj^  regard  to  the  higher  grades  of  justifiable  homicide,  a 
killing  by  command,  or  requirement  of  law,  as  in  the  execution 
of  malefactors,  or  in  advancement  of  public  justice,  or  in  the 
enforcement  of  arrests,  where  the  officer  is  resisted,  it  is  not 
necessary  particularly  to  remark  in  this  case.  The  defense  is 
not  placed  on  that  ground. 

Homicide  is  also  justifiable  in  self-defense,  and  is  permitted 
by  the  law  against  one  who  manifestly  intends  and  endeavors 
with  violence  or  surprise  to  commit  a  known  felony  on  the  per- 
son, habitation,  or  property  of  the  party  killing.  Thus,  attempts 
to  commit  a  robbery,  murder,  or  burglary  may  be  repelled  with 
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force ;  and  if  in  the  conflict  the  invaded  person  should  happen 
to  kill  the  assailant,  such  killing  is  justifiable.  So  also  it  is  iji 
defense  of  chastity.  But  it  is  not  every  manner  of  force,  though 
wrongful,  which  will  justify  killing.  The  rule  is  that  where  a 
crime,  in  itself  capital,  is  endeavored  to  be  committed  with  force, 
it  is  lawful  to  repel  that  force  by  the  death  of  the  party  making 
such  attempt ;  and  that  the  law  will  not  suffer  with  impunity 
any  crime  to  be  prevented  by  death  unless  the  same,  if  commit- 
ted, would  also  be  punished  with  death. 

You  will  compare  the  evidence  with  this  criterion.  From  the 
several  witnesses  who  were  present,  you  learn  the  declared  pur- 
pose of  the  interference  by  the  deceased,  accompanied  by  Sergeant 
Geary.  You  have  it  also  from  Sergeant  Geary  himself.  If  you 
should  be  satisfied  that  the  only  object  on  their  part  was  to  quell 
a  broil  in  the  barrack,  that  no  felony  was  threatened  or  contem- 
plated, and  that  the  only  injury  or  inconvenience  intended,  or 
which  could,  under  the  circumstances,  be  apprehended  by  the 
prisoner,  was  arrest  and  confinement,  then  it  is  certain  that  the 
killing  for  such  cause,  or  to  prevent  such  a  consequence,  is  not 
in  contemplation  of  law  justifiable. 

Excusable  homicide  is  that  which  occurs  by  misadventure  or 
in  self-defense,  under  particular  circumstances,  distinguishing  it 
from  justifiable  homicide  from  a  similar  motive. 

Homicide,  by  misadventure,  is  where  a  person  doing  a  lawful 
act,  without  any  intention  of  hurt,  unfortunately  kills  another. 
The  instance  often  mentioned  in  our  books,  that  of  the  head  of 
a  hatchet  flying  off  when  a  man  is  at  work  with  it,  and  killing  a 
bystander,  is  sufficient  to  illustrate  the  principle.  Cases  of  this 
sort,  unfortunately,  are  not  of  unfrequent  occurrence.  Where 
the  act  is  lawful,  and  the  effect  is  merely  accidental,  the  party  in 
some  measure  ibstrumental  of  the  death  is  held  excusable,  and 
is  rather  an  object  of  compassion  than  of  punishment. 

[4»8]  -pjjg  homicide  in  self-defense,  which  is  considered  in  law 
as  excusable,  rather  than  justifiable,  is  that  whereby  a  man  may 
protect  himself  from  an  assault,  in  the  course  of  a  sudden  casual 
affray  or  quarrel,  by  killing  him  who  assaults  him.  In  such 
case  the  law,  however,  requires  of  the  party  to  have  quitted  the 
combat  before  a  mortal  wound  shall  have  been  given,  to  retreat, 
as  far  as  he  can  with  safety,  and  at  last  to  kiU'from  mere  urgent 
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necessity,  for  tlie  preservation  of  life,  or  to  avoid  enormous 
bodily  harm. 

From  the  essential  characteristics  of  excusable  homicide,  it 
■wiU  appear  that  if  you  should,  as  before  mentioned,  find  from 
the  evidence  that  the  prisoner  could  reasonably  apprehend  from 
the  deceased  nothing  more  than  arrest  and  confinement,  then  the 
killing  under  such  circumstances  cannot  be  considered  as  excusa- 
ble homicide.  It  cannot  be  excusable  by  misadventure;  for 
there  it  is  essential  that  the  party  killing  should  be  in  the  exer- 
cise of  a  lawful  act.  It  cannot  be  held  excusable  in  self-defense, 
because  if  such  be  the  evidence,  of  which  you  are  the  judges, 
there  was,  of  course,  no  danger  of  the  prisoner's  life,  or  of  such 
enormous  bodily  harm  as  would  render  the  killing  excusable. 

It  is  contended  for  the  prisoner  that  the  discharge  of  the 
musket  was  accidental.  That  there  is  no  evidence  or  not  suffi- 
cient fcvidence  of  a  voluntary  act  of  the  prisoner  to  effect  it ;  but 
that  the  lock  was  sprung,  either  by  the  blow  from  Sergeant 
Greary's  cutlass,  or  from  the  grasp  of  the  gun  by  the  deceased, 
the  instant  before  it  was  discharged. 

In  regard  to  this  point,  you  will  consider  the  evidence,  and 
settle  in  your  own  minds  the  question  whether  from  the  whole 
conduct  of  the  prisoner,  relative  to  the  death  of  McKim,  you 
can  and  must  infer  that  he  actually  discharged  the  gun  which  he 
had  loaded  and  levelled  Avith  a  deadly  or  dangerous  direction. 

Mitchell,  to  whom  the  gun  belonged,  says  that  the  spring  of 
the  lock  is  a  stiff  one.  The  same  remark  is  made  by  Sergeant 
Geary,  who  examined  the  gun  in  your  presence.  You  have 
also  seen  the  gun  stock  grasped,  in  representation  of  what  took 
place  on  that  melancholy  evening  when  Mr.  McKim  fell.  If 
you  should  think  it  necessary,  you  may  pursue  this  examination 
further  by  an  examination  of  the  piece,  and  on  the  whole  evi- 
dence on  this  head,  will  come  to  a  conclusion  as  to  the  probabil- 
ity of  the  supposition  advanced  on  the  part  of  the  prisoner. 
But  I  must  here  observe  that  if  you  should  embrace  the  explana- 
tion which  has  been  offered  for  the  prisoner  in  this  particular, 
you  wiU  then  have  to  consider  its  legal  applicability  Such  ex- 
planation, if  admitted,  cannot  '*"*'  avail  to  characterize  the  case 
as  excusable,  by  misadventure,  unless  all  the  conduct  of  the 
prisoner,  connected  with  the  supposed  accidental  act  of  the  dis- 
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charge  of  the  gun,  was  lawful.  Now,  if  it  was  unlawful  to  kill 
for  avoiding  or  repelling  the  purposes  for  which  the  officers 
interposed,  it  would  also  be  unlawful  to  load  the  gun,  and  to 
Avield  and  point  it  in  a  dangerous  direction,  from  which  death  or 
some  serious  mischief  would  be  likely  to  ensue.  If  such  appear 
to  be  the  conduct  and  views  of  the  prisoner  on  that  occasion,  he 
cannot  be  considered  as  in  the  exercise  of  a  lawful  act,  and 
though  the  discharge  of  the  gun  in  such  case  be  admitted  or 
proved  to  have  been  done  without  the  actual  drawing  of  the 
trigger  by  the  prisoner,  still  the  proceeding  could  not  be  referred 
to  the  head  of  liomicide  by  misadventure,  on  account  of  the 
unlawful  acts  which  were  concomitant. 

Bringing  the  evidence  to  the  test  of  these  principles,  if  you  do 
not  find  the  act  done  by  the  prisoner  justified  by  the  command 
or  permission  of  law,  or  excused  on  account  of  accident  or  self- 
preservation,  it  must,  of  course,  fall  under  the  remaining  division 
of  homicide,  and  be  considered  as  felonious. 

Felonious  homicide,  which  is  defined  to  be  the  killing  of  any 
human  being  without  justification  or  excuse,  is  divisible  into 
manslaughter  and  murder. 

Manslaughter  is  the  unlawful  killing  of  another  without 
malice,  express  or  implied,  and  it  may  be  either  voluntarily,  up  n 
a  sudden  heat,  or  involuntarily,  but  in  the  commission  of  some 
unlawful  act. 

I  shall  not  undertake,  on  this  occasion,  to  specify  the  various 
instances  of  manslaughter;  such  as  should  have  no  relation  to 
the  case  on  trial  might  only  tend  to  perplex  and  embarrass  you 
in  your  inquiries.  Those  grounds  of  defense,  which  have  been 
relied  on,  as  bringing  the  oiFense  within  this  description  of  hom- 
icide, will  be  considered.  First,  it  is  alleged  that  the  killing  of 
the  deceased  was  in  resistance  of  an  unlawful  arrest.  Homicide 
in  resisting  an  arrest  substantially  illegal,  will,  at  most,  amount 
only  to  manslaughter.  To  judge  of  the  validity  of  this  defense, 
we  must  consider  the  situation  of  the  prisoner,  and  the 
circumstances  under  which  he  acted. 

According  to  the  testimony  of  Capt.  Anderson,  the  prisoner 
had  been  five  years  a  soldier  in  the  marine  corps,  in  the  service 
of  the  United  States.  The  term  of  his  engagement  expired  on 
the  22d  of  September  last,  about  two  months  before  the  transac- 
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tioa  for  which  he  is  on  trial.  He  had  repeatedly  applied  to  his 
commander  for  his  discharge,  but  could  not  obtain  it.  For  a 
time  the  reason  assigned  was,  that  '"""'  some  necessary  document 
had  not  been  received  from  AVashington.  Afterward,  and  before 
the  unhappy  occurrence  referred  to,  that  document  was  received. 
Still  the  discharge  was  delayed.  Under  these  circumstances,  the 
situation  of  the  prisoner  seems  to  have  been  equivocal,  and,  in  a 
degree,  irritating.  Capt.  Anderson  says,  that  he  considered  him 
as  a  volunteer  waiting  for  his  discharge,  entitled  to  pay  and 
rations ;  and  that  he  was  occasionally  called  upon  to  do  dut}'. 
I  do  not  recollect  whether  he  was  considered  as  compelled  to 
perform  military  duty;  but  it  appears  that  he  was  considered 
liable  to  military  discipline,  and  had  been  coniined,  since  his  time 
expired,  for  some  alleged  misbehavior. 

From  want  of  sufficient  infotmation  relative  to  military  ques- 
tions, I  may  have  some  misconceptions  on  this  subject.  Captain 
Anderson  observes,  that  he  did  not  consider  the  prisoner  at  lib- 
erty to  depart  from  the  station,  under  these  circumstances,  with- 
out leave.  But  I  should  apprehend  that  in  this  he  is  not 
correct.  The  prisoner  might  have  been  exposed  to  some  incon- 
venience, suspicion,  or  loss  of  other  employment,  if  he  had 
departed  without  the  usual  certificate;  and  this  consideration, 
probably,  induced  him  to  remain,  though  with  reluctance,  and 
as  appears,  with  resentment.  It  is  to  be  regretted  that  he  met 
with  this  embarrassment,  and  that  a  soldier,  whose  term  of  sei- 
vice  was  accomplished,  should  be  thus  retained  in  a  situation  so 
questionable  and  tending  to  create  difficulties  and  disgust.  In 
justice  to  Capt.  Anderson,  it  is  proper  to  suggest  a  circumstance, 
from  which  it  may  be  inferred  that  he  was  not  influenced  by  any 
unkind  or  injurious  motive  in  his  proceedings.  Though  dissat- 
isfied with  the  prisoner's  deportment  in  several  instances,  it  was 
his  intention,  he  says,  to  aid  him  in  an  application  for  a  pension, 
on  account  of  some  disabilty  incurred  in  the  service.  This 
intention,  it  appears,  he  had  communicated  to  the  prisoner.  Not- 
withstanding the  peculiarity  of  the  prisoner's  situation  at  tlie 
navy  yard,  and  admitting  that  his  residence  there  was,  in  a 
degree,  involuntary,  or  that  he  was  an  injured  man,  still,  while 
thus  remaining,  he  was  subject  to  certain  obligations  incident  to 
his  situation,  and  he  certainly  was  not  at  liberty  to  commit  acts 
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of  disorder  and  violence  with  impunity.  His  attempts  or  efforts 
to  leave  the  place,  if  efforts  were  necessary,  must,  I  think,  be 
allowable.  If  resisted  or  opposed  in  such  attempts,  and  violence 
or  even  death  had  ensued  in  consequence,  it  is  not  necessary  now 
to  say  how  such  an  occurrence  would  have  been  considered.  I 
would  hope  that  no  officer  would  have  the  temerity  to  try  the 
experiment.  But  you  will  judge,  gentlemen,  from  the  evidence, 
whether  the  transactions  of  the  evening,  which  terminated  "*"*'  in 
the  unhappy  death  of  Sergeant  McKim,  had  any  reference  to  such 
attempt  to  assert  and  regain  his  liberty  by  the  prisoner,  or 
whether  they  did  not  merely  relate  to  a  quarrel  or  affray,  in 
which  he  had  participated.  The  duties  of  the  sergeants,  and 
particularly  the  orderly  sergeant,  and  of  this  description  was  the 
deceased,  have  been  stated  to  you.  It  will,  I  presume,  be 
admitted,  certainly  it  has  not  been  disputed,  that  the  sergeants 
might  and  ought  to  interpose  in  the  manner  and  to  the  extent 
which  they  did,  in  reference  to  men  belonging  to  the  corps,  upon 
the  occurance  of  a  violent  affray.  Was  the  prisoner,  as  he  was 
then  situated,  also  subject  to  such  interposition  or  restraint  ?  In 
my  opinion  he  was,  while  thus  remaining  in  the  barracks,  sub- 
ject to  the  necessary  rules  of  the  establishment  for  the  preserva- 
tion of  peace  and  order.  He  cannot,  though  he  should  be 
considered  as  an  injured  man,  violate  those  rules,  always  except- 
ing, as  before  mentioned,  any  act  or  exertion,  the  direct  object  of 
which  should  be  to  depart  from  the  place.  There  are  offenses 
which  no  one  would  say  he  could  commit  and  not  be  subject  to 
restraint,  such,  for  instance,  as  setting  fire  to  the  magazine,  or 
attempting  to  excite  mutiny  among  the  troops.  The  same  may 
be  said  of  a  seaman,  who  may  not  have  received  his  pay  and  dis- 
charge according  to  contract.  He  may  not  be  liable  to  duty, 
though  continued  in  the  ship,  but  there  are  crimes  and  disorders 
essential  to  be  prevented  which  he  could  not  commit  with  impu- 
nity, and  immediate  safety  and  security  of  life  and  property  might 
require  that  he  should  be  subjected  to  discipline  and  restraint. 
If  a  mere  visitor  had  been  in  the  barracks  on  that  evening,  with 
or  without  permission,  and  had  been  concerned  in  the  affray,  he 
would,  in  my  opinion,  have  been  liable  to  be  put  under  guard; 
and  if  you  should  be  satisfied,  from  the  evidence,  that  the  pris- 
oner was,  on  that  evening,  engaged  in  a  brawl,  quarrel,  or  affray. 
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it  was,  iu  my  opinion,  the  right  and  dnty  of  the  sergeant  to 
interpose  and  quell  such  disorders,  and  to  subject  to  usual  mili- 
tary restraint  all  who  were  concerned  in  it,  including  the  prisoner. 

Your  attention  is  called,  by  the  attorney  for  the  government, 
to  some  special  reasons  for  securing  the  prisoner;  from  the  cir- 
cumstances testified  relative  to  the  bayonet  with  which  he  armed 
himself  in  the  affray,  and  the  information  communicated  by  the 
boy  to  Sergeant  Todd,  that  the  prisoner  had  loaded  a  gun. 

It  is  further  urged,  that  there  was  an  assault  on  the  prisoner, 
referring  to  the  manner  of  Sergeant  Geary's  approach,  and  his 
striking,  with  his  cutlass,  the  gun  wdth  which  the  prisoner  was 
armed,  and  in  the  same  connection,  your  attention  ^^"^  is  called 
to  the  language  used  by  Sergeant  Geary  to  the  prisoner. 

According  to  the  testimony  of  John  Hassell,  who  reports  the 
language  of  the  deceased  as  he  approached  the  prisoner,  it  would 
appear  to  have  been  sufficiently  mild.  Sergeant  Geary's  expres- 
sions were  more  harsh,  and  if  words  could  be  of  any  material 
import  in  the  case,  your  attention  might  properly  be  employed 
in  deciding  what  language  or  mode  of  address  was  best  suited  to 
the  occasion,  and  whether  the  manner  in  which  Sergeant  Geary 
accosted  the  prisoner  was  or  was  not  adapted  to  make  the  desired 
impression  and  induce  his  submission.  But  the  rule  of  law  is, 
that  mere  words,  though  reproachful,  are  no  defense  iu  case  of 
homicide,  and  will  not  alone  constitute  a  provocation  sufficient  to 
free  the  party  killing  from  the  guilt  of  murder. 

Where  a  man,  in  the  lawful  pursuit  of  his  business,  is 
assaulted,  and  kills  the  assailant,  it  may  be  manslaughter  or  jus- 
tifiable homicide,  according  to  the  weapon  used  in  the  assault,  or 
the  danger  to  be  apprehended ;  but  a  rightful  application  of  force, 
against  the  party  killing,  can  never  be  considered  as  an  assault. 
If  Sergeants  Geary  and  McKim  might  rightfully  interfere, 
under  the  circumstances  proved,  to  disarm  and  to  restrain  the 
prisoner,  then  the  sudden  and  forcible  stroke,  by  which  Sergeant 
Geary  directed  the  gun  from  its  dangerous  aim  at  his  body,  can- 
not be  viewed  as  an  assault,  but  as  a  necessary  operation  for  his 
own  defense  and  protection.  Of  the  legality  and  propriety  of 
those  officers'  proceedings,  I  have  already  remarked,  and  shall 
not  enlarge  on  that  subject. 

If  the  gun  was  discharged  by  means  of  the  stroke  given  by 
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Sergeant  Geary,  and  in  the  instant  of  the  change  in  its  direction 
by  force  of  the  blow,  the  consequent  death  of  Sergeant  McKim 
by  its  discharge  would  on  such  supposition  be  an  involuntary 
act  on  the  part  of  the  prisoner,  but  would  not  change  the  char- 
acter of  the  offense  if  the  prisoner  Avere  in  the  exercise  of  an  unlaw- 
ful act.  If  the  offense  would  have  been  murder  or  manslaughter, 
supposing  Sergeant  Geary  to  have  been  killed,  it  would  be  the 
same  in  regard  to  the  death  of  McKim. 

The  agency  of  the  deceased,  in  producing  the  effect,  by  grasp- 
ing the  gun,  or  the  stroke  given  by  Sergeant  Geary,  can  make 
no  difference,  provided  those  officers  are  to  be  considered 
as  lawfully  employed  on  that  occasion,  and  the  prisoner  in  the 
exercise  of  an  unlawful  act.  If  a  man,  liable  to  arrest,  should 
arm  himsv-ilf  with  a  hair-spring  pistol  to  resist  an  officer,  having 
a  right  to  make  the  arrest,  and  such  officer  should  f™*^  be  killed 
in  the  attempt,  by  the  discharge  of  the  pistol,  at  the  moment  of 
contact,  it  would  be  no  defense  to  say  that  his  access  to  the  fatal 
instrument  had  produced  his  death.  And  when  an  involuntary 
killing  happens  in  consequence  of  an  unlawful  act,  it  will  be  either 
murder  or  manslaughter,  according  to  the  nature  of  the  act  which 
occasioned  it.  If  it  be  in  the  prosecution  of  a  felonious  intent, 
or  if  in  its  consequences  it  naturally  tended  to  bloodshed,  it  will 
be  murder;  but  if  no  more  was  intended  than  a  mere  civil  tres- 
pass, it  will  only  amount  to  manslaughter. 

The  remaining  ground  of  defense  under  this  head  is,  that  the 
killing  was  upon  a  sudden  affray  and  in  heat  of  blood,  and  thus 
reducible  to  manslaughter. 

If  upon  a  sudden  quarrel  two  persons  fight,  and  one  of  them 
kills  the  other,  it  is  manslaughter;  and  so  it  is  if  they  should 
on  such  occasions  go  out,  by  agreement,  and  fight  in  a  field. 
There  Avould,  on  such  supposition,  be  some  intervening  space 
between  the  commencement  of  the  dispute  and  the  actual  combat, 
but  the  law  considers  it  as  one  continued  act  of  passion ;  "  and," 
say  the  authorities,  "pays  that  regard  to  human  frailty,  as  not 
to  put  a  hasty  and  a  deliberate  act  on  the  same  footing  with 
regard  to  guilt." 

It  appears  by  the  evidence  that  there  was,  on  the  evening 
when  Mr.  McKim  was  killed,  and  just  before  the  occurrence,  a 
quarrel  or  affray  in  the  room  occupied  by  the  prisoner  and  some 
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of  his  associates.  The  circumstances  of  that  affair  you  Avill  recol- 
lect. If  a  death  had  ensued  on  that  occasion,  from  a  wound 
inflicted  by  one  of  the  combatants  on  another  of  them,  for 
instance,  with  the  bayonet  saized  by  the  prisoner,  it  might  have 
furnished  a  case,  which  the  law,  in  benignant  consideration  of 
human  infirmity,  Avould  consider  as  manslaughter.  The  indul- 
gence which  the  law  extends  to  eases  of  this  description  is  founded 
on  the  supposition  that  a  state  of  sudden  and  violent  exasperation 
is  generated  in  the  affray,  so  as  to  produce  a  temporary  suspen- 
sion of  reason,  and  that  the  transport  of  passion  excludes  the  pre- 
sumption of  malice.  But  if  you  should  find,  from  the  evidence, 
that  the  affi-ay  between  the  original  combatants  was  at  an  end,  a 
question  will  then  arise  whether  the  law  will  extend  such 
benignant  consideration  of  the  offense  to  a  state  of  passion  thus 
excited,  when  directed  against  persons  who  had  no  agency  in 
giving  the  provocation.  There  are  instances  of  such  transfer. 
Innocent  and  well-disposed  persons  interposing  to  quell  riots  or 
affrays  may  happen  to  be  killed  in  the  attempt.  Such  killing, 
though  of  persons  thus  laudably  employed,  may  amount  to 
manslaughter,  from  the  heat  of  passion  excited,  and  from  '^**^  the 
party  killing  not  being  able  to  discriminate,  but  imagining  that 
they  came  to  take  part  in  the  affray.  But  when  officers,  or  those 
who  have  a  right  to  interpose  to  quell  riots  and  affrays,  do  inter- 
pose for  that  purpose,  and  their  object  is  declared  and  known, 
and  they  are  resisted,  and  killed  in  such  resistance,  it  is  murder 
in  the  persons  thus  resisting  and  killing.  In  regard  to  the  lim- 
itations of  this  indulgence  to  human  infirmity  on  sudden  provo- 
cation, time  is  an  important  circumstance.  Even  as  relates  to 
the  person  giving  the  provocation  and  the  immediate  object  of 
resentment,  "  if  there  be  a  sufficient  cooling  time,"  to  use  the 
language  of  the  books,  "  for  passion  to  subside,  and  reason  to 
interpose,  and  the  person  so  provoked  kills  the  other,  this  is  delib- 
erate revenge,  and  not  heat  of  blood,  and  accordingly  amounts  to 
murder." 

You  will  consider  the  evidence,  in  this  case,  as  to  the  time 
which  elapsed  between  the  affray  and  the  intervention  of  the 
deceased.  The  attorney  for  the  government  has  called  your 
attention  to  other  circumstances  appearing  in  evidence,  manifest- 
ing, as  it  is  argued,  the  assumption  of  new  views  by  the  pris- 
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oner,  and  a  deliberate  design  to  accomplish  an  unlawful  and 
felonious  purpose.  Such  are  the  loading  of  the  gun,  the  manner 
of  loading  it,  and  the  accompanying  declarations  and  conduct  of 
the  prisoner.  Whether  the  killing  shall  be  mitigated  to  man- 
slaughter will  depend  on  your  views  of  the  evidence  with  refer- 
ence to  the  legal  doctrines  which  have  been  stated.  A  killing  in 
one  continued  state  of  passion  arising  merely  from  the  excitement 
in  the  affray,  and  without  circumstances  implying  malignity  of 
heart,  may  be  considered  as  manslaughter.  But  if  it  should  be 
your  opinion,  from  the  evidence,  that  there  was  sufficient  time 
for  passion  to  subside,  and  for  reason  to  interpose;  if  the  pris- 
oner had,  or  might  under  the  circumstances;  be  reasonably  sup- 
posed to  have  sufficient  self-possession,  notwithstanding  the 
excitement,  to  know  the  officers  and  their  object,  and  the  purpose 
of  their  interference;  and,  especially,  if  he  was  master  of  his 
temper  at  the  time  so  as  to  adopt  and  cherish  new  and  improper 
views  and  purposes,  not  immediately  connected  with,  or  excited 
by  the  previous  quarrel,  the  act  of  killing,  under  such  circum- 
stances could  not,  I  conceive,  be  mitigated  to  manslaughter,  on 
the  ground  of  sudden  heat  from  the  previous  affi'ay.  What  was 
his  actual  state  of  mind,  and  all  the  circumstances  appearing  in 
evidence  on  this  point,  you  will  consider. 

If  you  should  find,  from  the  evidence,  that  the  killing  was 
unlawful,  and  should  not  consider  it  as  mitigated  to  manslaugh- 
ter on  the  grounds  suggested  in  the  defense,  it  will  then  follow, 
[SOS]  ^Yiat  the  offense  is  of  the  description  alleged  in  the  indict- 
ment, and  must  be  considered  as  murder.  The  crime  of  murder 
has  this  essential  ingredient  to  distinguish  it  from  manslaughter, 
that  it  arises  from  the  wickedness  of  the  heart,  denominated  by 
the  law,  malice  aforethought. 

The  malice  intended  by  this  expression,  as  has  been  observed, 
is  not  merely  spite  or  malevolence  to  the  deceased  in  particular, 
but  an  evil  design  in  general,  the  dictate  of  a  wicked,  depraved, 
and  malignant  spirit.  It  may  be  malice  expressed,  and  be  mani- 
fested by  deliberately  formed  designs  or  declarations ;  or  malice 
implied,  to  be  inferred  from  such  circumstances  as  carry  in  them 
the  plain  indications  of  a  heart  regardless  of  social  duty,  and' 
fatally  bent  on  mischief. 

The  doctrines  of  the  law  on  this  as  well  as  the  other  branches 
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of  homicide  have  been  read  to  you.     I  do  not  thinlc  it  necessary 
for  me  to  detain  you  with  any  further  observations. 

Stoey,  J. — Grentlemen  of  the  jury:  It  is  not  without  reluc- 
tance that  I  address  you.  I  am  so  entirely  satisfied  with  the 
charge  of  my  learned  brother,  and  so  entirely  subscribe  to  his 
doctrines,  that  nothing  further  seems  necessary  to  be  said  on  this 
melancholy  occasion.  As,  however,  the  present  is  a  capital 
trial,  and  the  government  and  the  prisoner  have  in  some  sort 
a  right  to  a  full  expression  of  my  opinion,  and  as  my  brother 
also  wishes  it,  I  will  detain  you  for  a  short  time  while  I  examine 
the  law  and  the  evidence,  which  are  the  proper  guides  for  your 
decision. 

I  will  in  the  first  place  give  you  a  summary  of  the  facts. 
[Here  followed  a  statement  of  the  material  facts.] 

Upon  the  point  of  jurisdiction  I  do  not  entertain  any  doubt. 
It  is  unnecessary  to  trouble  you  with  reasons  of  this  opinion ; 
but  you  will  consider  it  as  our  decided  opinion  that  if  the  land 
where  this  transaction  happened  had  been  duly  conveyed  to  the 
United  States  (of  which  there  is  no  dispute  between  the  parties) 
the  jurisdiction  of  this  court  to  try  the  offense  is  clear.  The 
offense  in  the  sense  of  the  law  was  committed  in  a  place  "  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States." 

I  will  now  proceed  to  lay  before  you  a  general  view  of  the 
principles  of  law,  as  to  the  subject  of  homicide. 

Homicide  is  either  justifiable,  excusable,  or  felonious.  It  is 
justifiable  when  the  act  is  done  from  some  unavoidable  neces- 
sity, or  for  the  advancement  of  public  justice,  or  for  the  preven- 
tion of  some  atrocious  crime ;  such  as  the  execution  of  a  criminal 
convict,  and  the  killing  of  a  person  who  attempts  to  rob,  mur- 
der, or  commit  some  other  atrocious  felony  upon  the  person  or 
property  of  another. 

It  is  excusable  when  it  happens  by  misadventure  or  in  self- 
defense.  By  misadventure,  when  in  doing  a  lawful  act  a  person 
by  accident  kills  another,  having  used  proper  precaution  to  pre- 
vent danger.  In  self-defense,  commonly  so  called,  where  upon 
a  sudden  affray  death  ensues  from  necessity,  but  the  necessity  is 
in  some  f®**^  measure  founded  upon  the  fault  of  the  party  who 

urges  it  in  his  excuse. 
Beun.  c.  c 31. 
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It  is  felonious,  in  legal  contemplation,  when  it  amounts  to 
manslaughter  or  murder.  Manslaughter  is  the  unlawful  killing 
of  another,  without  malice  express  or  implied ;  and  it  may  be 
voluntary,  as  upon  a  sudden  heat  of  passion,  or  involuntary,  as 
when  it  happens  by  accident  in  doing  acts  which  are  either 
unlawful  in  themselves  or  are  attended  with  Avaat  of  due  care 
and  circumspection  to  prevent  mischief. 

When  death  ensues  upon  a  combat  in  a  sudden  quarrel  with- 
out malice  prepense,  such  act  amounts  to  voluntary  manslaughter, 
being  attributed  to  heat  of  blood  arising  from  human  infirmity. 
In  order  to  reduce  such  offense  from  manslaughter  to  excusable 
self-defense,  it  is  incumbent  on  the  party  to  prove  two  things : 
1.  That  before  a  mortal  stroke  given  he  had  declined  any  fur- 
ther combat,  and  had  retreated  (if  he  could)  as  far  as  he  might 
with  safety.  2.  That  he  then  killed  his  adversary  through 
mere  necessity  in  order  to  avoid  immediate  death.  And  in 
these  two  circumstances  consists  the  true  criterion  between 
manslaughter  and  excusable  homicide. 

Murder,  a  crime  at  Avhich  nature  shudders,  consists  in  the 
unlawful  killing  of  another  with  malice  aforethought.  It  is 
this  malice  which  distinguishes  this  crime  from  every  other 
kind  of  homicide;  and  it  may  be  express  or  implied  from 
circumstances. 

Malice,  in  legal  intendment,  is  not  confined  to  that  depraved 
and  deliberate  determination,  where  the  mind  has  brooded  over 
its  prey  and  marked  out  its  vengeance  in  cool  blood,  or  with 
wicked  cunning.  Such  are  cases  of  death  produced  by  poison 
deliberately  administrated,  or  by  midnight  and  solitary  assassina- 
tion. But  the  true  legal  notion  of  malice  extends  to  all  cases 
of  homicide  perpetrated  under  such  circumstances  of  wanton 
cruelty  and  implacable  revenge  as  evidently  to  flow  from  a 
wicked,  fhalignant,  and  abandoned  heart,  or  as  Sir  Michael 
Foster  expresses  it,  "a  heart  regardless  of  social  duty  and  fatally 
bent  on  mischief."  If,  therefore,  upon  a  sudden  provocation  of 
a  slight  nature  one  beat  another  in  a  cruel  and  unusual  manner 
so  that  he  dies,  though  he  did  not  intend  to  kill  him,  it  is  mur- 
der by  express  malice.  So  if  upon  such  a  provocation  a  person 
inflict  with  a  dangerous  weapon  a  punishment  utterly  dispro- 
portioned  to  the  offense,  if  death  ensue,  it  is  murder.     Much 
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more  will  it  be  murder  if  upon  such  a  sudden  provocation  a  party 
fires  a  loaded  gun  at  another  with  intention  to  kill  and  actually 
accomplishes  his  purpose.  And  if  the  provocation  was  even 
ever  so  great,  and  the  party  has  had  time  to  deliberate  and  cool, 
and  he  afterwards  kills  his  adversary,  it  will  be  murder.  The 
true  consideration  in  all  these  cases  is  whether  the  party  has  at 
the  moment  of  the  death  acted  under  the  impulse  of  passion 
excited  by  immediate  injuries  of  a  serious  nature,  or  has  given 
himself  up  to  a  blind  and  cruel  revenge,  regardless  of  conse- 
quences, and  bent  only  on  the  accomplishment  of  its  own 
malignant  purposes. 

Such  is  the  general  outline  of  the  various  legal  grades  and 
distinctions  of  homicide.  It  will  be  necessary,  however,  to 
repeat  and  enlarge  upon  such  of  these  principles  as  the  facts  of 
the  unhappy  case  before  you  may  require  to  be  more  distinctly 
examined ;  '**'^  and  in  my  subsequent  remarks  I  shall  confine 
myself  to  such  considerations  only  as  are  immediately  applicable 
to  the  defense  asserted  in  behalf  of  the  prisoner. 

The  counsel  for  the  prisoner  contend  that  this  is  a  case  of 
justifiable  or  excusable  homicide,  or  of  manslaughter. 

"Was  it  justifiable?  This  upon  the  facts  can  be  asserted  only, 
if  the  prisoner,  in  defense  of  his  person  to  prevent  a  known  fel- 
ony with  force  against  his  person,  committed  the  act.  If, 
therefore,  Geary  or  McKim  at  the  time  of  the  affray  intended  to 
murder,  rob,  or  do  some  enormous  bodily  harm  to  the  prisoner, 
and  he  to  repel  this  felonious  attempt  killed  McKim,  then  it 
was  a  strictly  justifiable  homicide.  If  no  such  felony  was 
intended,  then  it  falls  under  a  different  consideration. 

"Was  it  excusable?  This  must  be  by  misadventure  or  in  self- 
defense.  Misadventure  exists  where  a  man  doing  a  lawful  act 
without  any  intention  of  bodily  harm,  and  using  proper  pre- 
caution to  prevent  danger,  unfortunately  kills  another.  Can 
this  definition  apply  to  the  prisoner's  case?  Had  the  prisoner 
no  intention  to  kill  ?  Did  he  use  proper  precaution  to  avoid 
any  danger  to  life?  Did  lie  kill  McKim  by  mere  accident 
without  fault? 

"Was  this  excusable  homicide  in  self-defense?  This  may  hap- 
pen when  upon  a  sudden  combat  blows  have  passed  between  the 
parties,  and  one  of  them  in  order  to  avoid  immediate  death,  or 
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some  bodily  harm,  or  acting  under  an  impression,  formed  upon 
reasonable  grounds,  that  such  was  the  necessity,  kills  his  ad- 
versary. He  is  supposed  to  kill  his  adversary  under  the 
impression  of  an  absolute  necessity  so  to  do  in  order  to  save  his 
own  life;  and  it  differs  from  justifiable  self-defense,  properly  so 
called,  in  this,  that  the  necessity  has  in  some  measure  arisen 
from  his  own  fault.  But  if  the  party  killing  is  not  in  any  sup- 
posed or  real  imminent  danger  of  his  own  life,  if  it  was  not 
necessary  in  order  to  save  his  own  that  he  should  take  the  life 
of  his  adversary,  then  it  is  not  excusable  homicide;  but  it  falls 
under  the  legal  consideration  of  manslaughter.  Apply  these 
principles  to  the  facts  before  you :  At  the  time  of  firing  the  gun, 
did  the  prisoner  believe  that  he  was  in  imminent  danger  of  his 
own  life  from  an  assault  and  injury  intended  by  Geary  or 
McKim  ?  Did  he,  acting  under  such  belief,  kill  McKim  from 
necessity  to  save  his  own  life?  If  not,  then  he  cannot  protect 
himself  under  the  plea  of  excusable  homicide. 

Was  this  a  case  of  manslaughter?  The  prisoner's  counsel 
contend  that  it  was  not  a  crime  of  a  higher  grade,  because  it  was 
killing  upon  an  assault  from  heat  of  passion  upon  a  reasonable 
provocation. 

It  is  clear  that  no  words  of  reproach,  how  grievous  soever,  wUl 
excuse  a  man  for  killing  another.  Nor  will  any  trivial  provoca- 
tion, which  in  point  of  law  amounts  to  an  assault,  nor  even  a 
blow,  of  course  reduce  the  crime  of  the  party  killing  to  man- 
slaughter. For  where  the  punishment  inflicted  for  a  slight  trans- 
gression of  any  sort  is  outrageous  in  its  nature,  either  in  the 
manner,  or  in  the  continuance,  and  beyond  all  proportion  to  the 
offense,  it  is  rather  to  be  considered  as  the  effect  of  a  brutal 
malignity  than  of  human  frailty.  It  is  one  of  the  true  symptoms 
of  what  the  law  denominates  malice,  and  therefore  the  crime  will 
amount  to  murder,  notwithstanding  t***^  such  provocation. 
Barbarity  will  often  make  malice.  This  is  the  language  of  the 
most  approved  authority. 

For  cases  of  this  sort,  much  also  depends  upon  the  weapon  or 
manner  of  chastisement;  for  if  it  be  one  which  immediately 
endangers  life,  as  a  loaded  gun,  and  it  is  used  with  brutal  vio- 
lence upon  a  slight  injury,  to  produce  death,  the  party  will  be 
guilty  of  murder.     But  if  from  all  the  circumstances,  the  act 
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may  fairly  be  attributed  to  au  intention  not  to  kill  or  dangerously 
to  wound,  but  to  chastise,  or  repel  the  aggressor,and  therefore  as 
not  proceeding  from  a  cruel  and  implacable  malice  founded  on  a 
spirit  of  revenge,  it  will  amount  but  to  manslaughter. 

Further,  there  must  not  only  be  a  reasonable  provocation,  but 
the  act  must  be  done  in  the  transport  of  passion  and  heat  of 
blood.  For  if  there  have  been  an  opportunity  to  cool ;  if  there 
have  been  time  to  pause  and  deliberate;  if  other  objects  have 
intervened,  or  if  there  be  evidence  of  express  malice,  —  the  crime 
will  be  inflamed  into  the  atrocity  of  murder. 

Further,  there  must  not  only  be  a  reasonable  provocation,  and 
the  act  be  in  the  transport  of  passion  and  heat  of  blood,  but  it 
must  be  kindled  upon  reasonable  provocation,  or  under  reason- 
able circumstances  of  excuse  as  to  the  party  killed.  For  if  a  man 
have  a  sudden  quarrel,  and  fight  with  A.  by  which  his  passioHS 
are  strongly  excited,  and  while  his  passions  are  thus  excited,  he 
without  any  supposed  or  real  provocation  kill  B.,  who  is  an  utter 
stranger  to  the  whole  affair,  and  has  not  interfered  in  the  quarrel, 
nor  been  in  any  way  connected  therewith,  even  in  the  party's 
own  supposition,  it  will  be  murder.  The  law  never  contemplated 
that  merely  because  a  man  had  given  himself  up  to  a  transport 
of  passion  upon  a  real  injury,  he  is  therefore  at  liberty  to  wreak 
his  vengeance  upon  innocent  persons,  who  have  never  offended 
him.  Such  conduct  is  rather  a  proof  of  that  wicked,  depraved, 
and  malignant  spirit  which  the  law  deems  malicious ;  and  it  can- 
not be  extenuated  under  the  pretence  of  violent  passion.  Upon 
this  principle,  if  upon  a  sudden  affray  a  stranger  interfere  to 
part  the  combatants,  and  give  reasonable  notice  that  such  is  his 
intention,  and  that  he  means  only  to  keep  the  peace,  and  not  to 
interfere  in  the  quarrel,  and  in  so  doing  is  killed  by  either  of 
the  combatants,  it  is  murder;  but  if  he  so  interfere  without  giv- 
ing reasonable  notice  of  his  intention,  and  be  killed,  it  cannot  be 
more  than  manslaughter. 

Apply  these  principles  to  the  facts  of  the  present  case.  "When 
Geary  and  McKim  came  to  the  barrack  where  the  prisoner  was, 
did  they,  or  either  of  them,  unlawfully  assault  or  strike,  or 
attempt  to  strike  him?  Did  they  come  in  the  opinion  or  the 
knowledge  of  the  prisoner  merely  to  disarm  him  of  his  deadly 
weapon,  to  restore  peace,  and  suppress  the  affray  ?     Was  the 
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striking  of  the  gun,  held  by  the  prisoner,  by  Geary,  to  repel  aa 
intended  injury  to  himself,  and  not  to  injure  the  prisoner?  Was 
the  object  of  McKini  in  seizing  the  gun,  and  attempting  to  seize 
the  prisoner,  merely  to  disarm  him,  or  to  inflict  a  serious  injury 
upon  him  ?  Even  supposing  Geary  and  McKim  acted  without 
justifiable  cause,  was  the  punishment  inflicted  by  the  prisoner 
outrageously  disproportionate  to  the  offense  ?  These  are  some  of 
the  questions  which  you  must  ask  yourselves  before  you  can 
decide  upon  the  correctness  of  the  prisoner's  defense  on  this 
point. 

[509]  ^^g  ^.jjjg  jj  g^gg  Qf  manslaughter  to  prevent  an  unlawful 
arrest?  If  a  person  unlawfully  arrest  or  hold  another  under 
restraint,  and  the  latter,  to  get  rid  of  such  arrest  or  restraint,  kill 
his  adversary  without  necessity,  the  crime  does  not  amount  to 
nijurder.  If  the  arrest  or  restraint  be  under  lawful  authority,  it 
will  be  murder.  But  an  unlawful  arrest  or  restraint,  which  is 
neither  felonious  nor  dangerous  to  life,  will  not  justify  or  excuse 
the  homicide ;  it  will  at  least  be  manslaughter. 

In  this  view  it  will  be  necessary  to  consider  the  prisoner's 
situation ;  and  how  far  the  interference  of  Geary  and  McKim  to 
arrest  and  restrain  him  was  lawful. 

And  in  my  judgment  it  is  very  clear  that  the  prisoner  was  in 
point  of  law  entirely  discharged  from  the  marine  service.  His 
term  of  enlistment  had  expired,  and  he  was  not  compellable  fur- 
ther to  do  military  duty.  If,  indeed,  he  had  before  the  expira- 
tion of  his  term  of  service  committed  a  military  crime,  for  the 
purpose  of  trying  such  offense,  an  arrest  or  restraint  might  have 
been  justifiable.  None  such  is  pretended  in  this  case.  If,  there- 
fore, he  had  been  restrained  of  his  liberty,  or  prevented  from 
leaving  the  navy  yard,  the  detention  would  have  been  illegal. 
He  might,  by  a  habeas  corpus  to  this  court,  have  been  liberated; 
and  might  well  have  maintained  an  action  for  damages.  If 
under  such  circumstances  he  had  attempted  to  depart  from  the 
navy  yard,  and  had  been  forcibly  prevented,  he  would  have  had 
a  right  to  repel  force  by  force,  and  if  necessary,  to  have  taken  the 
life  of  his  opponent.  And  if  he  had  been  killed  in  this  attempt 
to  recover  his  liberty,  it  might  under  sucli  circumstances  have 
been  murder  in  the  perpetrator. 

But  although  the  prisoner  was  thus  in  contemplation  of  law 
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discharged,  yet  he  might  remain  if  he  and  the  oificers  of  the 
garrison  pleased.  He  might  remain  in  expectation  of  his  pay 
or  of  a  pension,  or  of  a  certificate  of  discharge,  which  should  be 
a  voucher  of  his  good  behavior,  and  of  his  having  left  the  gar- 
rison without  desertion.  And  if  he  chose  to  remain  (however 
reluctantly),  and  to  perform  military  service  partially  until  he 
could  obtain  a  regular  discharge,  or  receive  his  pay,  although 
not  a  soldier,  he  was  undoubtedly  liable,  in  a  limited  degree,  to 
the  regulations  necessary  to  the  peace  and  subordination  of  a 
military  garrison.  And  even  if  he  was  unlawfully  detained,  or 
remained  under  an  erroneous  impression  that  he  was  bound  so 
to  do,  this  would  not  authorize  him,  in  collateral  things,  to 
violate  the  laws.  For  even  an  unlawful  detention  will  not 
authorize  a  man  to  perpetrate  crimes  against  innocent  persons, 
or  on  other  occasions,  disconnected  with  his  attempts  to  recover 
his  liberty.  You  will,  therefore,  consider  what  was  the  actual 
situation  of  the  prisoner  at  the  time  of  this  melancholy  occur- 
rence. You  will  judge  whether  he  was  a  voluntary  resident  in 
the  barracks,  or  at  least  a  reluctant  submissive  subject,  or  was 
then  under  the  effect  of  peaceable  physical  restraint,  which  at- 
tempted to  withhold  him  from  liberty. 

But  supposing  him  to  be  in  the  most  favored  condition,  and 
entitled  to  all  the  rights  of  a  stranger,  still  in  a  military  post  or 
garrison  every  person  who  is  voluntarily  there  either  as  a  visitor 
or  guest  is  bound  to  observe  peace  and  order,  and  to  conduct 
himself  inoffensively.  If  he  excite  a  riot,  if  he  attempt  to  stab 
or  wound  or  kill  any  one  within  the  lines,  he  is  liable  to  be 
arrested  and  detained  until  he  can  be  placed  in  the  hands  of  the 
proper  tribunals  f^*"'  having  jurisdiction  to  punish  him.  It .  is 
not  competent  for  mere  military  officers  in  such  case  to  apply 
imprisonment  by  way  of  punishment;  but  it  is  their  duty  to 
apply  it,  if  necessary,  to  prevent  bloodshed,  and  to  restore  peace, 
and  to  keep  the  offender  to  answer  over  to  a  competent  tribunal. 

Further,  if  a  party  be  under  a  supposed  military  constraint 
in  a  garrison  or  post  as  to  all  other  cases  not  affected  by  that 
restraint,  he  must  be  subjected  to  the  rules  which  are  essential 
to  preserve  the  rights  of  other  persons.  It  would  be  subversive 
of  all  the  principles  of  justice  to  allow  a  man  in  such  a  predica- 
ment to  murder  or  wound  any  innocent  person  who  was  in  the 
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garrison,  and  who  was  in  no  shape  instrumental  in  his  impris- 
onment. Surely  no  person  could  justify  such  an  act,  or  the 
blowing  up  of  the  magazine,  or  the  burning  of  the  buildings, 
because  he  was  there  against  his  own  wishes. 

You  will  attend  to  all  the  circumstances  of  this  case,  and 
apply  to  them  the  principles  whicli  I  have  stated.  It  is 
admitted  on  all  sides  that  it  was  the  duty  of  Geary  and  McKim 
to  preserve  the  peace  of  the  garrison,  and  to  prevent  brawls 
and  riots.  You  have  heard  the  evidence.  The  prisoner  was 
engaged  in  a  brawl.  He  had  seized  a  bayonet  with  an  avowed 
or  supposed  intention  to  stab  one  of  his  comrades.  He  had 
loaded  and  primed  his  gun,  and  declared  that  he  would  kill  any 
one  that  came  near  him.  His  comrades  were  alarmed,  and 
carried  information  to  the  orderly  sergeant.  Under  these  cir- 
cumstances (if  the  evidence  satisfies  you  of  the  facts),  it  was 
lawful  for  Geary  and  McKim  to  interfere  and  suppress  the 
brawl,  and  disarm  the  prisoner.  He  was  in  a  great  rage,  and 
threatened  violent  injuries  and  outrages,  and  even  death,  to 
those  about  him.  It  was  in  the  night;  and  if  the  guard-house 
was  a  proper  place  of  security,  of  which  you  will  judge,  it  was 
lawful  for  Geary  and  McKim  to  arrest  him  and  carry  him 
thither.  They  had  no  right  to  apply  imprisonment  as  a  pun- 
ishment. But  they  had  a  right  to  secure  him  from  doing 
further  mischief,  and  to  confine  him  for  a  reasonable  time,  until 
he  could  be  brought  before  a  competent  tribimal.  If  they 
intended  no  more,  if  they  acted  reasonably  in  the  discharge  of 
their  duty,  if  the  prisoner  knew  that  this  was  their  sole  object, 
then  you  will  consider  how  far  the  prisoner  can  shelter  himself 
under  the  defense  of  manslaughter,  as  upon  an  unlawful  arrest. 

Before  I  quit  the  subject,  I  will  barely  remind  you  that  if 
taking  all  the  circumstances  together  you  are  satisfied  that  the 
prisoner  perpetrated  the  act  from  express  malice,  or  a  previous 
deliberate  intention  to  kill,  he  is  guilty  of  murder,  although  he 
did  the  act  upon  a  reasonable  provocation.  And  the  same  is 
the  law  if  the  prisoner  made  the  attempted  arrest  a  mere  cover 
to  wreak  his  vengeance  on  the  party  who  was  killed,  and  acted 
with  deliberate  cruelty  and  malignity  in  the  execution  of  his 
previous  purpose. 

You  will  weigh  all  the  circumstances  with  care  and  tenderness 
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towai-ds  the  accused.     You  will  allow  every  reasonable  doubt  in 

his  lavor.     But  a  blind  and  visionary  incredulity,  which  refuses  to 

be  satisfied  without  the  highest  passible  proof  of  the  most  minute 

parts,  ought  not  to  be  indulged.     Your  duty  to  your  country  and 

to  the  prisoner  requires  you  to  act  with  caution,  and  in  giving 

your  verdict  to  consult  the  honest  dictates  of  your  consciences. 

Prisoner  was  found  guilty  of  manslaughter. 

Note.  Cotiet-maktial — JumsDicnON  Ovek  Soldier  After  Tebm  of  Enlist- 
ment.— The  doctrine  as  laid  down  in  tlie  above  case  is  cited  and  sustained  in  Ban-ett 
T.  Eopking,  7  Fed.  Eep.  316.  On  the  point  of  jurisdiction  of  the  United  States,  as 
a  proprietor  of  State  lands,  see  lie  O'Connor,  37  Wis,  384,  citing  above  case. 


UNITED   STATES  v.   WILLIAM  HUTCHUSTGS. 

[TJ.  S.  Circuit  Court,  District  of  Virginia,  1817.  — 2  Wheel.  C.  C.  543.] 

Evidence  on  Indictment  fok  Piuact — Commission  Fbom  Unrecognized  Gov- 
ernment AS.  —  On  an  indictment  for  piracy,  a  commission  from  a  government 
whose  independence  has  not  been  recognized  may  be'  given  as  evidence  merely 
as  a  paper  fouml  on  board  of  the  vessel,  but  not  to  justify  acts  done  under  it. 

International  Law — Eight  of  Sotekeiontt.  —  As  respects  its  own  government, 
a  nation  becomes  independent  from  the  declaration  thereof,  but  as  regards  other 
nations,  only  when  recognized  by  them. 

Present,  Hojf.  John  Marshall,  C.  J. 

William  Wirt,  Esq.,  counsel  for  the  United  States. 

Messrs.  Upshur  and  Murdaugh,  counsel  for  the  prisoner. 

The  leading  facts  proved  on  the  part  of  the  prosecution  were 
the  following :  — 

The  schooner  Ramp,  armed  with  six  eighteen  pound  carronades, 
sailed  from  Baltimore  early  in  April  last,  ostensibly  on  a  com- 
mercial voyage  for  Buenos  Ayres.  She  took  with  her  an  Ameri- 
can register,  and  was  in  all  respects  documented  as  an  American 
vessel.  About  twelve  days  after  leaving  the  capes  of  Virgini.a 
her  crew  were  mustered,  when  they  Avere  informed  of  the  des- 
tination of  the  vessel  against  the  commerce  of  Spain.  A  salute 
was  fired,  the  colors  of  Buenos  Ayres  hoisted,  the  name  of  the 
vessel  changed  from  the  Romp  to  the  Santafedno,  and  articles 
under  the  government  of  Buenos  Ayres  signed  by  the  crew. 
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There  was  some  disagreement  between  the  witnesses  as  to  the 
manner  in  which  the  crew  received  the  intelligence  of  this 
change  in  the  national  character  of  the  vessel,  some  aiErming 
that  the  colors  of  Buenos  Ayres  were  saluted  with  cheers,  and 
some  that  they  were  saluted  with  murmurs. 

[S44]  ij'jjg  Santafecino,  however,  proceeded  on  her  cruise,  and 
in  the  course  of  it  captured  five  Spanish  vessels,  out  of  which 
they  took  everything  valuable,  sent  two  of  them  to  Buenos 
Ayres  for  condemnation,  and  gave  up  the  rest  to  the  prisoners. 
Near  a  hundred  vessels,  American,  Portuguese,  Dutch,  English, 
and  others,  which  were  neutral  between  Buenos  Ayres  and 
Spain,  were  spoken  during  the  cruise,  all  of  which  were  treated 
politely.  The  general  conduct  of  the  Santafecino  appeared  to 
be  that  of  a  regular  commissioned  vessel,  her  prisoners  being 
treated  humanely,  and  their  private  property  restored  to  them, 
and  perfect  respect  always  paid  to  the  vessels  ,of  neutral  nations. 
Some  of  the  witnesses  who  were  of  the  crew  of  the  Santafecino 
further  proved  that  the  crew  were  dissatisfied  with  the  colors 
under  which  they  sailed,  and  that  the  revolt  among  them  was 
in  consequence  of  this  dissatisfaction. 

The  only  evidence  offered  on  the  part  of  the  prisoner  was  a 
paper,  purporting  to  be  a  commission  to  the  Santafecino,  and  a 
commission  to  the  prisoner  as  sailing  master  on  board  of  her, 
from  the  government  of  Buenos  Ayres.  The  district  attorney 
objected  to  their  going  to  the  jury,  because,  — 

First.  There  was  no  evidence  of  their  being  genuine  papers, 
as  there  was  no  proof  that  Buenos  Ayres  was  an  independent 
government,  nor  that  the  seals  attached  to  these  commissions 
was  the  seal  of  Buenos  Ayres. 

Second.  If  the  commissions  were  genuine  papers,  they  oovi- 
ously  did  not  belong  to  this  vessel,  for  they  bore  date  in 
November,  1815,  and  the  name  of  Santafecino  was  not  borne 
by  this  vessel  until  the  April  following. 

These  points  Mr.  Wirt  pressed  with  his  usuai  eloquence  and 
vigor. 

[54SJ  j^^_  JJsphwr,  for  the  prisoner,  contended  that  the  papers 
ought  to  go  to  the  jury  as  evidence  to  be  allowed,  whatever 
weight  they  should  be  entitled  to.  He  contended  that  the  ques- 
tion, whether  Buenos  Ayres  was  independent  or  not,  was  for  the 
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executive  to  decide,  and  not  the  judiciary.  That  a  late  corres- 
pondence between  .Don  Onis,  the  Spanish  minister,  and  the 
American  secretary  of  State  proved  that  the  people  of  Buenos 
Ayres  were  in  a  state  of  revolution,  exerting  themselves  to 
throw  off  the  yoke  of  Spain.  That  there  was  an  exact  and 
perfect  analogy  between  that  contest  and  the  revolutionary  con- 
test of  our  country.  That  by  the  treaty  of  1783,  by  numerous 
decisions  of  our  courts,  recognizing  the  validity  of  laws  passed 
during  the  Revolution,  and  by  express  decisions  on  the  point, 
the  principle  was  settled  that  our  existence  as  an  independent 
nation  commenced  with  our  declaration  of  independence  in 
1776,  and  not  with  the  definite  treaty  of  peace  in  1783.  That 
by  parity  of  reasoning  the  independence  of  Buenos  Ayres  com- 
mence<l  with  their  declaration  of  independence;  and  as  that 
declaration  was  matter  of  notoriety  throughout  the  world,  and 
was  more  particularly  proved  by  the  correspondence  between 
Don  Onis  and  Mr.  Monroe,  we  were  bound  to  consider  them  an 
independent  people.  That  the  seal  of  an  independent  people 
proved  itself,  and  was  not  the  subject  of  proof  by  any  other 
sort  of  evidence.  That  it  was  in  its  nature  the  highest  species 
of  evidence,  because  no  nation  could  delegate  to  subordinate 
agents  a  greater  power  or  authority  than  it  possessed  itself. 
That  this  principle  was  fully  recognized  in  the  Supreme  Court ; 
and  it  was  indeed  an  offspring  of  the  comity  of  nations,  which 
all  civilized  nations  acknowledged.  That  of  course  the  seal 
attached  '^"^  to  the  commissions  in  the  present  instance  proved 
itself,  proved  the  genuineness  and  object  of  the  commissions,  and 
that  it  was  incompetent  to  the  prosecution  to  call  for  any  other 
evidence  as  to  these  points.  This  argument  Mr.  Upshur  con- 
sidered applied  to  both  points  made  by  the  district  attorney; 
but  even  if  it  did  not  that  there  was  nothing  in  the  second 
point,  because  these  commissions  were  executed  and  dated  in 
Buenos  Ayres,  in  blank,  and  were  left  to  be  filled  up  by  tlie 
agent  of  that  government  in  this  country.  That  this  was  a 
satisfactory  mode  of  accounting  for  the  difference  of  time 
between  the  date  of  the  commission  and  the  adoption  of  the 
name  of  the  Santafeeino,  and  that  there  could  be  no  reason  to 
believe  that  the  commissions  had  ever  been  used  on  board  of 
any  other  vessel. 
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The  Court  decided  that  the  commissions  should  go  to  the  jury, 
merely  as  papers  found  on  board  the  vessel.  But  on  the  main 
question,  the  court  was  of  opinion,  that  a  nation  became  inde- 
pendent from  its  declaration  of  independence,  only  as  respects  its 
own  government,  and  the  various  departments  thereof.  That 
before  it  could  be  considered  independent  by  the  judiciary  of 
foreign  nations,  it  was  necessary  that  its  independence  should  be 
recognized  by  the  executive  authority  of  those  nations.  -That  as 
our  executive  had  never  recognized  the  independence  of  Buenos 
Ayres,  it  was  not  competent  to  the  court  to  pronounce  its  inde- 
pendence. That,  therefore,  the  court  could  not  acknowledge  the 
right  of  that  country  to  have  a  national  seal,  and  of  course 
that  the  seals  attached  to  the  commissions  in  question  prove 
nothing. 

Upon  this  state  of  the  testimony,  the  case  was  argued  before 
the  jury.  The  cause  occupied  the  whole  of  Thursday  and  Fri- 
day. In  the  course  of  the  argument,  Mr.  ZIpshur  made  the 
point,  whether  by  the  act  of  Congress,  '**'''  under  which  the 
prisoner  was  indicted,  a  robbery  on  the  high  seas  amounted  to 
piracy  in  any  case.  The  words  of  the  act  are,  that  "if  any  per- 
son shall,  upon  the  high  seas,  or  in  any  haven,  bay,  or  river,  out 
of  the  jurisdiction  of  any  particular  State,  commit  murder,  rob- 
bery, or  any  other  crime  or  misdemeanor,  which,  if  committed 
in  the  body  of  a  country,  would  by  the  laws  of  the  United  States 
be  punished  with  death,  it  shall  amount  to  piracy."  The  argu- 
ment of  Mr.  Upshur  was,  that  it  was  necessary  that  robbery 
should  first  be  made  punishable  with  death  by  the  laws  of  the 
United  States,  when  committed  on  land,  before  it  could  amount 
to  piracy,  when  committed  on  the  sea,  which  was  not  now  the 
case.  That  Judge  Johnson  had  so  decided  in  South  Carolina, 
although  a  contrary  decision  had  been  subsequently  pronounced 
b5^  Judge  Washington.  That  the  conflict  between  these  two 
learned  judges  proved  that  the  law  was  at  least  doubtful,  that 
the  jury  in  a  capital  case  were  judges,  as  well  of  the  law  as  the 
fact,  and  were  bound  to  acquit,  where  either  was  doubtful. 

The  Couet  being  appealed  to  for  the  interpretation  of  the  law, 
decided  that  it  was  not  necessary  that  robbery  should  be  punish- 
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able  by  death  when  committed  on  land,  in  order  to  amount  to 
piracy  if  committed  on  the  ocean;  but  as  two  judges  (for  both 
of  whom  the  court  entertained  the  highest  respect)  had  pro- 
nounced opposite  decisions  upon  it,  the  court  could  not  undertake 
to  say  that  it  was  not  at  least  doubtful. 

Mr.  Murdaugh  contended,  that  the  acceptance  of  these  com- 
missions amounted  to  an  act  of  expatriation.  Mr.  Wirt,  on  the 
other  hand,  insisted  that  it  was  not  competent  to  any  one  to 
change  his  national  character  by  his  own  act  alone,  without  the 
concurrent  act  of  the  government  he  adopted. 

[5481  iphe  CoUET  indicated  an  opinion  against  Mr.  Murdaugh, 
founded  chiefly  upon  the  opinion  already  pronounced,  that  the 
government  of  Buenos  Ayres  could  not  be  recognized  by  the  court 
as  existing  at  all. 

The  facts  were  commented  on  by  all  the  counsel  at  considerable 
.  length. 

The  jury  retired  at  candle-light  on  Friday  evening,  and  in 
about  ten  minutes  returned  a  verdict  of  not  guilty. 

Note.  IkteenationaIi  Law — Eights  of  Sovereignty.— The  doctrine  as  laid 
down  in  the  above  case,  that  a  nation  becomes  independent  from  its  declaration,  as 
respects  its  own  government,  and  as  to  other  nations,  when  it  is  recognized  by  tliem, 
was  again  pronounced  under  similar  circumstances  in  Coiisul  of  Spain  v.  Schooner 
ConoeptUm,  post,  497,  and  The  Maria  Josepha,  post,  500. 


UNITED   STATES   v.   AAEON   BUEE. 

lU.  S.  Circuit  Court,  District  of  Kentucky,  1806.  —2  Wheel.  C.  C.  573.] 

CEimxAL  Law — Pkooess,  When  Awarded.  —  Courts  will  not  award  criminal 
process  on  the  mere  motion  and  suggestion  of  the  district  attorney  unsupported 
by  oath. 

Present,  Hon.  H.  Innes,  Judge. 

The  attorney  for  the  United  States,  on  the  3d  day  of  this  term, 
having  made  a  motion  for  the  caption  and  examination  of  the 
iid  Burr,  etc. 
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The  CoUET  this  day  delivered  the  following  opinion,  which  is 
ordered  to  be  «ntered  of  record,  to  wit :  — 

The  motion  made  by  Mr.  Attorney  on  the  3d  day  of  this 
term  is  predicated  upon  the  fifth  section  of  the  act  of  Congress, 
entitled  an  act  in  addition  to  the  act  for  the  punishment  of  cer- 
tain crimes  against  the  United  States.  "That  if  any  person  shall 
within  the  territory  or  jurisdiction  of  the  United  States,  begin  or 
set  on  foot,  or  provide  or  prepare  the  means  for  any  military 
expedition  or  enterprise  to  be  carried  on  from  thence  against  the 
territory  or  dominions  of  any  foreign  prince  or  State,  with  whom 
the  United  States  are  at  peace,  every  such  person  so  offending 
shall,  upon  conviction,  be  adjudged  guilty  of  a  high  misde- 
meanor, and  shall  suffer  fine  and  imprisonment  at  the  discretion 
of  the  court  in  which  the  conviction  shall  be  had,  so  as  that  such 
fine  shall  not  exceed  three  thousand  dollars,  nor  the  term  of 
imprisonment  be  more  than  three  years." 

The  evidence  in  support  of  the  motion  is  in  the  following 
words,  viz.,  /.  H.  Daviess,  attorney  for  said  United  States,  in 
and  for  said  district,  upon  his  corporal  oath,  doth  depose  and 
say,  that  the  deponent  is  informed,  and  doth  verily  believe,  that 
a  certain  Aaron  Burr,  Esq.,  late  Vice-President  of  the  said 
United  States,  for  several  months  past,  hath  been,  and  is  now, 
engaged  in  preparing  and  setting  on  foot,  and  in  providing  and 
preparing  the  means  ^^^^  for  a  military  expedition  and  enter- 
prise, within  this  district,  for  the  purpose  of  descending  the  Ohio 
and  Mississippi  therewith,  and  making  war  upon  the  subjects  of 
the  King  of  Spain,  who  are  now  in  a  state  of  peace  with  the  peo- 
ple of  the  United  States,  to  wit,  on  the  province  of  Mexico,  on 
the  Avestwardly  side  of  Louisiana,  which  appertain  and  belong  to 
the  king  of  Spain,  a  European  prince,  with  whom  the  United 
States  are  at  peace. 

And  said  deponent  further  saith,  that  he  is  informed  and  fully 
believes,  that  the  above  charge  can  and  will  be  fully  substantiated 
by  evidence,  provided  this  honorable  court  will  grant  compulsory 
process  to  bring  in  witnesses  to  testify  thereto. 

And  this  deponent  further  saith,  that  he  is  informed,  and  verily 
believes,  that  the  agents  and  emissaries  of  the  said  Burr  have 
purchased  up,  and  are  continuing  to  purchase,  large  stores  of  pro- 
visions, as  if  for  an  army,  while  the  said  Burr  seems  to  conceal 
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in  great  mystery  from  the  people  at  large  his  purposes  and  pro- 
jects ;  and  while  the  minds  of  the  good  people  of  this  district 
seem  agitated  with  the  current  rumor,  that  a  military  expedition 
against  some  neighboring  power  is  preparing  by  the  said  Aaron 
Burr. 

Wherefore^  said  attorney,  on  behalf  of  said  United  States,  prays 
that  due  process  issue  to  compel  the  personal  appearance  of  the 
said  Aaron  Burr  in  this  court,  and  also  of  such  witnesses  as  may 
be  necessary  in  behalf  of  the  said  United  States;  and  that  this 
honorable  court  will  duly  recognize  the  said  Aaron  Burr,  to 
answer  such  charge  as  may  be  preferred  against  him  in  the  prem- 
ises. And  in  the  mean  time,  that  he  desist  aud  refrain  from  all 
further  preparation  and  proceeding  in  the  said  armament  within 
the  said  United  States,  or  the  territories  or  dependencies  thereof. 

J.  H.  Daviess,  A.  U.  S. 

AiBrmed  to  in  open  court. 

(Attest.)     T.  TuNSTALi.,  C.  K.  D.  C. 

November  5,  1806. 

The  question  to  be  considered:  Has  this  court  power  to 
award  process  against  the  accused,  and  to  compel  the  attendance 
of  witnesses  upon  this  motion ;  and  if  the  ^^^^  court  has  such 
power,  is  the  evidence  adduced  sufficient  to  warrant  the  measure  ? 

.  Four  kinds  of  proceeding  have  been  known  and  pursued  in 
order  to  convict  persons  of  crimes  and  misdemeanors  : 

1st.   By  an  application  to  a  justice  or  judge  out  of  court. 

2d.    By  preferring  an  indictment  to  a  grand  jury. 

3d.  By  a  presentment  of  the  grand  jury.     And  the 

4th.    By  information. 

The  present  application  is  not  embraced  oy  either  of  those 
modes  of  proceeding.  It  is  a  new  case  resting  ou  the  discretion 
of  the  court;  and  as  this  decision  may  be  considered  a  precedent 
in  future,  I  have  thought  it  my  duty  to  take  time  and  mature 
the  subject;  because  the  proposed  measure  being  prevention,  no 
injury  could  arise  by  a  little  delay. 

No  instance  has  occurred  (within  my  recollection,  since  I  have 
become  acquainted  with  judicial  proceedings,  when  a  crime  or 
misdemeanor  has  been  committed)  of  a  motion  being  made  to  a 
court  to  award  process  to  arrest  the  offender  in  the  first  instance ; 
neither  have  I  knowledge  of  the  existence  of  a  law  to  authorize  it. 
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In  any  case  where  a  court  awards  process,  it  is  predicated  upon 
some  previous  act  already  done,  which  gives  the  court  cognizance 
of  the  subject,  and  brings  the  case  in  a  legal  shape  before  that 
tribunal ;  this  being  performed,  the  power  to  adopt  every  neces- 
sary measure  to  attain  the  object  and  end  of  the  law,  and  to 
perfect  justice,  is  vested  in  a  court. 

The  magnitude  of  this  cause,  not  only  as  it  relates  to  the  com- 
munity, but  to  the  accused,  requires  that  the  proceeding  be  pur- 
sued with  regularity,  caution,  and  circumspection.  If  the  facts 
stated  in  the  aifidavit  be  true,  the  project  ought  to  be  prevented, 
and  the  offender  punished.  Yet,  in  doing  this,  the  regular  legal 
steps  pointed  out  by  usage,  or  by  law,  ought  to  be  pursued.  If, 
on  the  other  hand,  the  accused  be  innocent,  the  strong  arm  of 
power  ought  to  be  confined  within  its  proper  limits,  the  known 
rules  of  proceeding ;  and  on  no  occasion  but  extreme  necessity 
ought  a  judge  to  be  induced  to  exercise  a  power  which  rests  on 
discretion.  The  law  then  becomes  unknown,  and  the  best  judge 
may  be  considered  ^^'"^  a  tyrant,  because  it  then  depends  upon 
his  whim  and  his  caprice.  It  will  not  be  uniform,  but  it  is  lia- 
ble to  change  with  the  opinion  of  every  judge. 

These  reflections  extend  to  the  general  principle  arising  out  of 
the  case.  Admit,  however,  that  they  are  erroneous ;  to  award 
process,  would  be  improper;  it  would  be  an  act  of  oppression, 
because  there  is  not  legal  evidence  before  the  court  to  authorize 
an  arrest  of  the  person  accused.  The  evidence  is  tlie  oath  of  a 
person  who  has  been  informed  by  one  not  upon  oath;  and  the 
deponent  believes  the  fact  to  be  true.  I  make  no  doubt  of  the 
truth  of  the  affidavit;  that  is,  that  the  deponent  has  been 
informed  that  the  fact  stated  is  true ;  yet  it  is  not  legal  evidence, 
and  not  being  legal  evidence,  the  court  cannot  act  upon  it. 

Upon  this  view  of  the  subject,  I  am  compelled  to  declare,  that 
as  the  cause  is  a  new  one,  as  no  precedent  has  been  shown  to 
justify  such  a  proceeding,  as  the  law  is  silent  upon  the  subject, 
and  as  there  are  two  other  modes  of  proceeding  which  are  reg- 
ular and  well  understood,  viz.,  by  applying  to  the  judge  out  of 
court,  and  obtaining  a  warrant  upon  legal  evidence,  or  by  the 
court  ordering  a  grand  jury  to  be  summoned  instanter,  and  pre- 
ferring an  indictment,  this  motion  is  overruled. 

The  attorney  for  the  United  States  then  prayed  the  judge  to 
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issue  his  warrant  to  the  marshal,  to  summon  a  grand  jury,  which 
was  done  accordingly. 


CONSUL    OF    SPAIN   v.    SCHOONER    CONCEPTION 
AND  CARGO. 

[U.  S,  Circuit  Court,  District  of  South  Carolina,  1819.— 2  Wheel.  C.  C.  597.1 

Ihteksational  Law — Eights  of  Sotebeigntt.  — The  fact  of  national  independence 
may  be  deduced  from  history  by  courts  exercising  jurisdiction  of  international 
law ;  no  explicit  official  recognition  is  necessary. 

Johnson,  J. — This  vessel  and  cargo  are  clearly  Spanish 
property,  and  the  Corvette  La  Union,  by  which  she  was  cap- 
tured, was  a  commissioned  cruiser  of  the  republican  or  revolted 
province  (for  names  prove  nothing)  of  Buenos  Ayres.  The 
prize  put  into  this  port  in  distress,  was  libelled  by  the  Spanish 
consul  in  behalf  of  the  Spanish  owners,  and  by  the  decree  of 
the  District  Court  ordered  to  be  restored  on  two  grounds: 
First.  That  the  courts  of  this  government  cannot  recognize  the 
commission  under  Buenos  Ayres.  Second.  That  the  capturing 
vessel  had  recruited  men  while  lying  in  the  mouth  of  the  Mis- 
sissippi in  the  month  of  April  last,  which  men  were  on  board  at 
the  time  of  this  capture.  As  to  the  second  ground,  I  cannot 
think  that  the  evidence  was  such  as  sanctioned  the  decree  of  the 
District  Court ;  for,  besides  that  the  fact  is  but  feebly  established 
by  the  witnesses  who  swear  to  it,  when  their  testimony  is  com- 
pared with  each  other,  and  with  that  of  the  officers,  the  only 
witness  who  testifies  to  the  national  character  of  the  four  men 
said  to  have  been  enlisted,  proves  them  to  have  been  foreigners, 
not  Americans,  and  to  have  come  on  board  the  capturing  vessels 
to  enter.  The  case  has  never  been  included  in  any  of  the  penal 
laws  passed  by  Congress  on  this  subject,  nor  have  foreign  gov- 
ernments any  ground  for  claiming  from  the  United  States  that 
such  a  case  should  have  been  included.  The  fact  of  illegal 
equipment,  therefore,  I  consider  as  unsubstantiated.  "With 
regard  to  the  first  and  principal  ground  on  which  the  decree  is 
founded,  I  am  of  opinion  that  it  is  one  of  more  delicacy  than 
real  difficulty. 

To  have  dismissed  the  libel  it  was  not  necessary  to  recognize 
Bbum.  0.  0,-32. 
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the  independence  of  Buenos  Ayres  as  one  of  the  family  of 
nations.  The  indisputable  fact  known,  to  all  the  world,  and 
recognized  by  our  own  executive  in  many  official  communica- 
tions, of  the  existence  of  open,  f***^  solemn  war  between  Spain 
and  an  extensive  and  powerful  colony,  is  enough  to  impose  on 
us,  as  a  nation,  the  duties  of  neutrality.  The  colony  asserts, 
the  social  compact  is  violated  by  the  parent  State,  and  the  state 
of  dependence  or  allegiance  no  longer  existing.  On  this  ques- 
tion an  appeal  is  made  to  the  god  of  armies,  and  no  inferior 
tribunal  ought  to  interfere.  The  colony  claims  from  us  no 
acknowledgment  of  her  independence ;  she  only  demands  of  us 
to  leave  her  in  possession  of  what  she  can  win  by  arms.  Spain, 
unable  to  rescue  by  force,  solicits  our  aid  to  seize,  in  violation 
of  the  rights  of  hospitality,  the  property  that  has  been  forced 
into  our  harbors ;  our  duty  is  to  lend  our  aid  to  neither,  but  to 
leave  them  as  we  find  them,  rigidly  adhering  to  the  duties  of 
neutrality.  This  is  not  a  piratical  capture,  and  therefore  not  a 
case  within  the  provisions  of  our  treaty  with  Spain.  It  is  a 
ceizure  in  the  exercise  of  the  rights  of  war,  not  by  one  who 
■wages  war  against  the  human  race,  but  one  who  has  singled  out 
Spain  for  the  sole  antagonist.  All  seizures  of  property  mthin 
our  limits  we  are  bound  by  that  treaty  to  prevent,  but  the  duty 
to  restore  is  confined  solely  to  the  case  of  rescue  from  those 
whom  we  can  recognize  as  pirates.  In  the  case  of  Palmer  and 
others,  in  the  Supreme  Court,  the  principles  laid  down  by  the 
chief  justice  excluded  all  idea  that  this  was  a  piratical  capture. 
It  was  then  a  seizure  jure  belli,  and  the  rights  of  war  are  neces- 
sarily commensurate  with  the  power  of  maintaining  it  openly 
and  solemnly,  more  especially  upon  the  high  seas,  the  jurisdic- 
tion of  which  is  not  susceptible  of  that  demarkation  and  appro- 
priation which  takes  place  on  the  land.  This  conflict  has  long 
been  carried  on  between  the  colony  and  parent  State.  The 
event  is  at  least  doubtful.  It  is  on  both  sides  an  assertion  of  a 
supposed  existing  right,  and  neither  can  claim,  of  a  nation  to 
whom  their  disputes  are  immaterial,  any  act  of  interference 
which  may  involve  it  in  a  contest  with  the  victor.  Much  has 
been  said,  and  some  cases  and  opinions  cited  to  show  that  this 
court  cannot .  recognize  the  independence  of  a  revolted  colony, 
until  that  recognition  shall  have  proceeded  from  our  own  gov- 
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ernment  or  the  parent  State.  There  was  a  time  when  this  country- 
negotiated  and  fought  to  maintain  a  different  doctrine ;  and  it  will 
be  recollected  that  in  the  opinion  t^**^  before  expressed  I  have 
not  thought  it  necessary,  in  this  case,  to  assert  a  different  doctrine. 
But  as  the  doctrine  on  this  point  is  nowhere  laid  down  fully 
to  my  satisfaction,  I  will  embrace  this  opportunity  to  state 
briefly  my  views  of  the  subject.  The  recognition  of  our  own 
government,  whatever  be  the  state  of  fact,  removes  all  question 
of  doubt,  and  our  courts  must  consider  the  governments  thus 
recognized  as  independent;  and  so  the  recognition  of  the  parent 
State  actually  produces  a  state  of  independence.  But  courts 
exercising,  jurisdiction  of  international  law  may  often  be  called 
upon  to  deduce  the  fact  of  national  independence  from  history, 
evidence,  or  public  notoriety,  where  there  has  been  no  formal 
public  recognition.  The  actual  possession  and  long  exercise  of 
all  the  attributes  of  a  state  of  independence  may  be  legally 
resorted  to,  without  giving  just  cause  of  umbrage  to  a  nation 
that  does  not  possess  the  power  to  subjugate  a  revolted  colony. 
There  exist  many  nations  at  this  day  which  may  claim  of  courts 
of  international  law  all  the  rights  of  independent  nations,  and 
may  be  judicially  recognized  as  such,  notwithstanding  no  act  of 
government  has  acknowledged  them  in  that  capacity ;  and  some 
which  hold  it  altogether  by  the  sword,  which  acquires  it  when 
the  parent  State  relinquishes  the  conflict,  or  plainly  evinces  an 
inability  to  pursue  it  with  success.  I  should  say  her  recogni- 
tion in  words  is  unnecessary ;  and  should  our  own  government 
ever  exercise  towards  a  revolted  colony  those  acts  of  comity  or 
communication  which  are  known  and  practiced  in  the  inter- 
course of  nations,  I  should  consider  all  positive  explicit  recogni- 
tion as  unnecessary  to  support  the  claims  of  such  States  to  a 
judicial  recognition.  The  establishment  of  many  such  facts 
would  in  my  estimation  supersede  the  necessity  of  explicit 
official  recognition.  Our  own  courts  have  in  several  instances 
been  called  on  to  express  opinions  on  this  subject;  and  although 
the  opinions  which  they  have  expressed  may,  in  their  language, 
appear  very  general,  yet  that  language  has  always  been  used  in 
reference  to  cases  in  which  the  conflict  was  actually  kept  up. 
In  the  case  of  Palmer,  the  chief  justice  had  expressly  limited 
his  observations  to  such  a  case  flagrante  bello;  it  is  a  question 
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of  policy ;  there  is  an  actual  absence  of  such  evidence  as  a  court 
of  justice  can  act  t*"°^  upon,  and  the  question  is  altogether  one  on 
which  the  executive  or  legislative  power  is  called  to  act.  Decree 
reversed,  property  restored,  and  libel  dismissed  with  costs. 


THE  MAEIA  JOSEPHA  AND   HER   CAEGO. 

[TJ.  S.  Circuit  Court,  District  of  South  Carolina,  1819.— 2  Wheel.  C.  C.  600.] 

Inteenational  Law — Duties  or  Nedtbai,  Powehs. — The  law  of  nations  requires 
that  strict  neutrality  sliQuld  be  observed  between  belligerents  by  other  powers. 

Johnson,  J.  —  Questions  of  salvage  are  always  questions  of 
the  most  disagreeable  kind.  In  vain  the  mind  looks  for  relief  in 
its  anxiety  to  do  justice  by  seeking  the  aid  of  fixed  rules  and 
principles.  Such  questions  are  addressed  exclusively  to  discretion, 
and  that  discretion  must  move  in  a  range  to  which  there  are  no 
defined  limits.  This  is  attended  with  another  embarrassing  cir- 
cumstance. It  is  impossible  to  separate  the  question  of  salvage 
from  that  which  must  finally  dispose  of  the  residue  of  this  ves- 
sel and  cargo.  The  same  rule  cannot  be  applied  indifferently  to 
both  parties  claimants.  If  the  residue  ought  to  be  restored  to 
the  Spanish  claimants,  then  no  salvage  can  be  demanded ;  if  the 
treaty  applies  to  the  case,  or  if  it  does  not  apply,  then  much 
higher  salvage  ought  to  be  paid  than  if  it  be  adjudged  to  the 
captor.  The  principal  question  in  the  case,  then,  is  forced  upon 
me  before  I  can  dispose  of  that  salvage;  and  here  I  cannot 
hesitate  on  the  decision  that  must  be  made.  The  law  of  nations 
requires  of  the  United  States  the  observation  of  strict  neutrality 
between  the  belligerents.  Flagrante  bello,  no  neutral  nation  is 
bound  to  pursue  a  course  of  conduct  that  may  ultimately  embroil 
it  with  the  victor.  We  found  the  property  in  possession  of  one 
of  the  belligerents,  and  we  are  bound  to  leave  it  there.  It  is 
enough  for  us  that  we  see  a  state  of  open  war  existing  between 
two  powers  who  are  able  to  maintain  it.  The  f®"*'  question  of 
right  is  with  the  god  of  armies.  This  is  no  recognition  of  the 
independence  of  Buenos  Ayres ;  it  is  the  recognition  of  a  fact 
known  to  all  the  world,  and  admitted  by  the  claimant  himself; 
that  of  a  state  of  open  M'ar  between  Spain  and  one  of  her 
solonies.     This  is  a  most  solemn  and  notorious  fact  by  which 
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nations  can  exhibit  their  independence  to  the  rest  of  the  world ; 
and  whilst  the  struggle  continues  other  nations  are  not  at  liberty 
to  distinguish  between  fact  and  right.  Under  these  impressions 
I  award  one  fifth  of  the  net  proceeds  to  the  libelant ;  convinced 
that,  had  the  captors  been  consulted  at  the  time  the  vessel  was 
taken  charge  of,  they  would  have  freely  given  that  proportion  to 
secure  the  rest;  and  that  the  libelants  ought  to  be  satisfied  with 
eight  thousand  dollars  for  the  service  rendered. 

There  is  another  point  on  which  I  feel  myself  called  on  to 
make  a  remark ;  that  is,  the  efiect  of  the  treaty  between  Spain  and 
the  United  States.  The  sixth  article  has  no  bearing  on  the  case. 
The  object  of  that  article  is  the  protection  of  the  vessels  or  effects 
of  Spanish  subjects  from  seizure,  at  the  time  of  their  being 
within  our  jurisdiction.  Nor  does  the  case  come  under  the  ninth 
article,  since,  in  whatever  light  Spain  may  think  proper  to  con- 
sider the  cruisers  of  her  enemy,  they  are  not  pirates  in  the  view 
of  other  nations ;  and  as  to  the  second  section  of  the  fourteenth 
article,  it  makes  no  provision  for  the  restitution  of  property  cap- 
tured by  citizens  who  have  accepted  commissions  to  cruise  against 
Spain.  The  provisions  are,  that  no  citizen  shall  accept  such  a 
commission,  and  that  he  who  accepts  such  a  commission  shall  be 
punished  as  a  pirate.  In  a  government  of  laws,  everything  has 
been  done  which  good  faith  required  to  be  done.  Laws  have  been 
passed,  and  our  courts  are  open  for  the  punishment  of  such  as 
accept  of  commissions  under  the  enemy  of  Spain.  But  informa- 
tion must  be  lodged  and  evidence  produced,  before  it  can  be 
required  of  the  courts  of  justice  to  punish  those  offenders.  For 
anything  further  Spain  must  depend  upon  the  vigilance,  activity, 
and  intelligence  of  her  agents ;  and  in  no  case  is  it,  or  can  it  be 
made,  an  addition  to  the  punishment  of  such  offenders,  that  the 
property  shall  be  restored,  unless  the  United  States  may  be  made 
liable  for  indemnity  ;  for  when  the  capture  is  made,  the  property 
[eoaj  ig  yested  in  the  government  that  grants  the  commission.  It 
is  the  seizure  of  the  State,  and  not  of  the  individuals. 

In  the  case  before  us,  there  is  no  evidence  that  the  San  Martin 
privateer  was  fitted  out  in  the  United  States.  She  has,  indeed, 
very  improperly,  recruited  her  crew  within  our  limits;  and 
every  individual  concerned  in  that  transaction  will  be  punished, 
if  prosecuted.     But  all  the  world  knows  that  the  arbitrary  exer- 
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tion  of  power  is  unknown  to  the  genius  of  our  Constitution,  and 
all  that  any  State  can  expect  of  the  United  States  is,  that  ade- 
quate laws  sliould  be  passed  to  punish  aad  prevent  the  commis- 
sion of  such  acts.  When  acts  are  done  in  evasion  of  those  laws, 
unless  the  government  can  be  charged  with  winking  at  those 
evasions,  it  is  not  liable  to  indemnify  Spain  for  such  captures ; 
and  our  courts  of  justice  cannot,  on  that  ground,  violate  the 
obligation  of  neutrality  by  seizing  and  restoring  prizes  that  have 
been  made  by  either  party. 


NEWMAN  V.  KEFFEE. 

[U.  S.  Circuit  Court,  District  of  Pennsylvania,  183G.  —  33  Pa.  St.  442.] 

Attohsets,  Compensation  of. — An  attorney  is  entitled  to  recover  a  quantum 
meruit  for  his  professional  services. 

Federal  Cooets  —  Efteot  or  Decisions  of  State  Courts  in.  —  Where  the 
federal  courts  hare  jurisdiction  of  a  suit  between  citizens  of  different  States, 
affecting  real  property,  they  ivill  adopt  the  decisions  of  the  highest  State  courts 
as  the  local  law  of  real  property,  whether  under  a  statute  or  the  unwritten  law 
of  the  State. 

Debtor  and  Creditor  —  Patment — Exchange. — Where  a  rent  is  reserved  payable 
in  a  foreign  coin,  it  is  oompufced  at  so  much  of  the  coin  made  current  by  law,  as 
at  the  rate  of  exchange  will  be  equal  in  value  to  the  foreign  coin  in  the  country 
where  issued. 

Interest — Eecoveeable  on  Arrears  oe  Ground  Kent. — Arreai's  of  ground  rent 
will  bear  interest  from  the  time  they  become  payable. 

Ground  Eent — Eemedies  eor  Eeoovert    or For  the  recovery  of  arrears  of 

ground-rent,  the  plaintiff  may  proceed  by  distress,  re-entry,  ejectment,  and 
action  of  covenant,  and  proceedings  in  one  do  not  suspend  the  others;  the 
remedies  are  cumulative.  Such  actions  will  lie  as  well  against  the  administrator, 
after  decease  of  the  covenantor. 

Joint  Tenant — Eight  to  Collect  Eest.  —  One  joint  tenant,  his  executor  or 
trustee,  may  receive  the  whole  rent  or  appoint  a  bailiff  to  collect  it. 

In  November,  1836,  the  case  of  Newman  v.  Keffer,  and  four 
other  cases  at  the  suit  of  the  same  plaintiff,  were  tried  together 
in  the  Circuit  Court  of  the  United  States,  at  Philadelphia,  before 
Justices  Baldwin  and  Hopkinson  and  a  special  jury. 

They  were  actions  brought  by  the  surviving  trustee  of  the 
ground  rents,  belonging  to  the  Hamilton  family,  issuing  out  of 
lots  in  the  city  of  Lancaster,  to  recover  the  rents  of  many  lots 
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held  by  each  of  the  defendants  respectively.  On  each  of  these 
lots  the  annual  rent  was  a  certain  number  of  shillings,  sterling 
money  of  Great  Britain.  These  rents  were  all  in  arrear  for 
many  years.  By  the  terms  of  the  deeds  reserving  them,  they 
were  made  payable  at  Lancaster  annually,  forever,  in  shillings 
sterling,  or  their  value  in  coin  current,  according  to  the  rate  of 
exchange  between  Pennsylvania  and  London,  on  the  day  on 
which  the  rent  in  each  year  fell  due.  The  rents  varied  in 
amount  from  seven  shillings  to  ninety  shillings  sterling  per 
annum.  The  deeds  reserving  them  were  of  various  dates,  the 
earliest  having  been  made  in  1740,  and  the  latest  in  1815.  The 
plaintiff  claimed  the  rent  for  each  year,  at  the  current  rate  of 
exchange,  with  interest  from  the  day  on  which  it  became  payable. 

In  two  of  the  cases,  the  first  and  last,  defense  to  a  part  of  the 
plaintiff's  demand  was  taken  upon  special  grounds,  particularly 
noticed  below  in  the  charge  of  the  court.  Except  upon  these 
grounds,  the  defendants'  counsel  did  not  contend  that  they  were 
not  liable  to  pay  the  principal  of  the  rents  in  arrear,  at  the  par 
of  exchange.  They  insisted,  however,  that  the  rents  having 
been,  in  former  settlements  of  arrears,  computed  upon  the  foot- 
ing of  an  estimate  of  the  pound  sterling  as  equal  to  only  four 
dollars  and  forty-four  cents,  they  were  not  now  liable,  by  reason 
of  any  difference  in  the  rates  of  exchange  proved  at  the  trial,  to 
pay  on  the  footing  of  any  higher  estimate.  They  also  insisted 
that  no  interest  could  be  recovered  on  the  arrears  of  rent,  or  that 
if  any  were  recoverable  it  was  not  recoverable  for  any  time  pre- 
vious to  the  commencement  of  these  suits  in  February  or  March, 
1836. 

[*4S]  _^^  pg^j.^  without  interest,  the  arrears  of  rent  due  amounted 
in  the  five  cases  together  to $2,862.74 

To  which  the  plaintiff  claimed  to  add, 

Difference  of  exchange 218.15 

Interest 1,508.27 

Making  the  plaintiff's  demand  in   the   five  suits 
amount  to $4,604.44 

In  the  year  1818  the  legal  title  to  all  the  ground-rents  in 
Lancaster  (including  the  rents  in  question)  had  been  vested  in 
James  Lyle,  since  deceased,  and  the  plaintiff,  in  trust,  to  recover 
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and  receive  the  rents  as  they  should  become  due,  and  sell  or 
otherwise  dispose  of  the  whole  or  any  part  of  them,  and  hold  the 
proceeds  iu  trust  for  the  parties  who  had  the  beneficial  ownership 
of  the  rents,  according  to  their  respective  interests,  expressed  iu 
the  deed  of  trust.  It  appeared  that  in  the  first  eight  or  nine 
years  of  the  existence  of  this  trust,  the  practice  had  been  for  the 
acting  trustee  to  send  an  agent  to  Lancaster  once  or  twice,  or 
oftener,  in  each  year,  for  the  purpose  of  receiving  the  ground 
rents.  This  agent  generally  remained  there  for  some  weeks. 
Concerning  a  power  of  attorney  under  which  he  acted,  there 
arose  a  question  which  is  noticed  in  the  charge  of  the  court. 
During  the  remaining  period  of  the  existence  of  the  trust,  from 
1827  to  the  present  day,  the  surviving  trustee  always  had  a 
resident  agent  in  Lancaster,  authorized  by  letter  of  attorney  to 
receive  the  rents. 

Cadwalader,  for  the  plaintiff. 
Kittera  and  Read,  for  the  defendants. 

On  the  30th  November,  1836,  the  following  charge  was 
delivered  to  the  jury  by  — 

Baldwin,  J. — The  plaintiff  sues  to  recover  rent  in  arrear, 
alleged  to  be  due  to  him  in  virtue  of  the  covenants  contained  in 
the  deeds,  by  which  the  defendants  hold,  or  have  held,  certain 
lots  in  the  town  of  Lancaster,  and  adjacent  out-lots.  It  is  ad- 
mitted that  the  title  under  which  he  claims  the  rents  is  good,  and 
that  he  has  a  right  to  receive  what  is  due ;  it  is  also  admitted 
by  all  the  defendants,  except  the  representatives  of  Mr.  Hop- 
kins, that  they  are  liable  for  such  arrears  as  have  become  due  on 
the  lots  occupied  by  them,  respectively,  leaving  no  subject  of 
controversy  except  the  amount  actually  due.  Mr.  Keffer  claims 
a  credit  for  the  rent  due  on  one  of  the  lots  held  by  them,  because 
the  plaintiff  had  distrained  his  goods  therefor  previously  to 
bringing  this  suit.  In  our  opinion,  this  is  no  ground  for  allow- 
ing such  credit.  The  law  gives  the  plaintiff  cumulative  reme- 
dies for  the  recovery  of  his  rent,  a  distress,  an  action  of  covenant, 
a  right  of  re-entry,  and  an  action  of  ejectment,  each  of  which  he 
may  pursue  till  he  obtains  satisfaction.     In  these  respects,  the 
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remedies  of  a  landlord  are  on  the  same  footing  as  in  the  case  of 
a  mortgage  and  bond,  the  maker  and  indorser  of  a  note,  or  sev- 
eral promises  or  obligations  for  the  same  debt ;  where  all  parties 
liable  are  sued,  and  all  remedies  against  them  are  pursued, 
the  pendency  of  one  does  not  suspend  the  proceedings  on  or 
against  another.  If  costs  have  been  vexatiously  incurred,  the 
law  acts  in  relation  to  them  as  the  justice  of  each  case  may  re- 
quire ;  but  they  cannot  deprive  a  plaintiff  of  his  right  to  recover 
in  an  action  properly  brought,  whatever  is  justly  due  on  the 
contract  sued  on,  though  there  may  be  another  proceeding 
depending,  in  which  he  claims  the  same  thing.  We  therefore 
instruct  you  as  matter  of  law  that  this  credit  cannot  be  allowed. 

It  is  objected  on  behalf  of  Mr.  Hopkins'  administrators,  that 
they  are  liable  only  for  the  rent  which  became  due  during  his 
lifetime,  because  the  covenants  in  the  deed  by  which  he  held  the 
lots  is  not  an  express  one,  the  obligation  of  which  does  not 
devolve  on  his  personal  representatives.  We  think  this  objec- 
tion will  not  avail  them,  and  instruct  you  that  by  the  legal 
operation  of  f***^  the  deeds  Mr.  Hopkins  was  personally  bound 
and  his  administrators  now  liable. 

As  these  questions  affect  but  a  small  amount  of  the  sum 
claimed,  we  have  not  examined  them  as  thoroughly  as  we  other- 
wise should  have  done ;  they  will  be  consitlered  open  to  future 
argument  should  the  counsel  desire  it.  If  we  should  be  in 
error,  it  can  be  corrected  by  entering  a  remittitur  for  the  amount 
of  the  rent  due  by  Mr.  Keffer,  which  has  been  distrained  for, 
and  what  has  accrued  on  Mr.  Hopkins',  lots  since  his  death. 

As  to  the  off-set  claimed  on  behalf  of  Mr.  Hopkins,  for  his 
professional  services  to  the  plaintiff,  or  the  Hamilton  estate,  the 
law  is  now  well  settled,  though  it  was  once  questioned ;  he  is 
entitled  by  law  to  recover  such  compensation  for  his  services  as 
they  were  worth,  though  no  agreement  may  have  been  had  on 
the  subject.  You  will  ascertain  from  the  evidence  what  services 
Mr.  Hopkins  had  rendered,  as  well  as  what  would  be  a  fair  and 
reasonable  compensation ;  it  seems  that  he  received  one  hundred 
dollars,  which  Mr.  Reigart  thinks  an  ample  sum  for  any  ser- 
vices which  may  have  been  rendered  in  the  cases  referred  to  in 
the  account  presented  by  the  administrators.  On  this  subject 
you  will  do  what  you  think  is  justice,  and  credit  such  sum  as 
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you  may  think  Mr,  Hopkins  was  entitled  to  for  services  actually 
performed,  without  deducting  anything  therefrom  on  account  of 
his  afterwards  declining  his  professional  connection  with  the 
Hamilton  estate. 

A  professional  gentleman  has  also  a  right  to  claim  a  proper 
compensation,  on  being  retained  or  required  not  to  act  or  advise 
professionally,  adversely  to  the  person  so  retaining  him,  or  he 
may  be  retained  to  act  generally  in  all  cases  and  matters  in 
which  the  other  is  interested.  From  the  letter  of  Mr,  Hopkins 
to  General  Cadwalader,  the  retaining  was  of  the  latter  descrip- 
tion, and  a  positive  engagement  as  the  counsel  of  the  Hamilton 
estate ;  and  if  you  are  satisfied  that  Mr.  Hopkins  declined  acting 
as  counsel  of  the  estates,  for  no  other  reason  than  that  stated  by 
Mr.  Reigart,  and  in  consequence  thereof  that  other  counsel  have 
been  employed,  no  credit  ought  to  be  allowed  on  account  of  such 
engagement  beyond  what  will  compensate  Mr.  Hopkins  for  his 
actual  services.  This  is  a  question  of  fact,  which  is  submitted 
to  you,  to  decide  what  services  were  performed,  what  is  a 
reasonable  compensation,  and  whether  it  has  been  received. 

Before  we  bring  to  your  attention  the  interesting  grounds  of 
controversy  between  the  parties,  we  will  notice  some  matters 
which  have  been  the  subject  of  remark  in  the  course  of  the 
argument.  Complaint  has  been  made  that  the  plaintiffs  have 
resorted  to  this  court  for  a  remedy,  instead  of  the  courts  of  the 
State,  but  the  right  so  to  do  has  not  and  cannot  be  questioned. 
The  reasons  why  he  has  done  so  are  no  part  of  the  merits  of  the 
causes  on  trial,  or  a  proper  subject  of  your  or  our  inquiry;  for 
whether  plaintiff's  reasons  for  suing  here  are  good  or  bad,  is  for 
him  and  his  counsel  alone  to  judge.  It  is  well  known  that  by 
the  laws  of  this  State  a  plaintiff  must  sue  and  have  his  cause 
tried  in  the  county  where  the  defendant  is  found;  the  venue  or 
place  of  trial  can  be  changed  only  by  a  special  act  of  Assembly. 
In  this  case  the  plaintiff  may  have  been  unwilling  to  try  his 
causes  before  a  local  jury  sitting  in  Lancaster,  where  there  may 
be  some  excitement  prevailing,  on  account  of  the  general  interest 
which  is  felt  in  the  questions  at  issue  between  the  parties. 
Suffice  it  to  say,  that  the  Constitution  of  the  United  States  and 
the  Judiciary  Act  give  to  the  citizens  of  other  States  the  option 
of  suing  in  this  or  a  State  court,  on  causes  of  action  exceeding 
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in  amount  five  hundred  doUare ;  the  reasons  for  constitutins  a 
tribunal  of  a  national  character  to  decide  controversies  between 
citizens  of  different  States,  and  our  own  citizens  and  foreigners, 
have  ever  been  deemed  wise  and  just,  and  impose  on  juries  and 
courts  the  duty  of  so  exercising  our  respective  functions,  as  not 
to  disappoint  the  just  expectations  of  the  plaintiff,  or  give  to  the 
defendant  any  just  cause  to  regret  that  he  has  been  brought 
within  our  jurisdiction.  We  must  administer  the  jurisprudence 
of  the  State  in  this  court,  as  it  bears  on  the  rights  of  the  parties, 
and  decide  between  them  precisely  as  the  courts  of  the  State 
ought ;  "^"""^  in  these  causes  no  question  arises  on  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States.  We  are,  therefore, 
bound  by  the  thirty-fourth  section  of  the  Judiciary  Act  to  make 
the  laws  of  the  State  the  rule  of  our  decision,  so  far  as  they 
apply,  and  to  take  the  settled  decisions  of  the  Supreme  Court  of 
the  State,  on  the  construction  of  State  laws,  as  a  part  of  the  laws 
themselves.  Our  decision  ought  to  be  the  same,  which  in  our 
opinion  the  learned  and  much  respected  judge  who  presides  in 
the  court  at  Lancaster  would  make  on  the  causes  now  before  us, 
without  turning  to  cases  referred  to  by  counsel,  not  connected  or 
having  any  bearing  on  the  merits  of  those  now  on  trial.  Refer- 
ence has  been  made  to  some  part  of  the  opinion  of  Judge  Hayes, 
in  Frandscus  v.  Rdgart,  in  relation  to  the  facts  in  evidence  in 
that  cause,  but  though  we  cannot  doubt  the  entire  correctness  of 
the  judge's  review  of  that  evidence,  it  cannot  be  noticed  as  tend- 
ing to  prove  any  fact  which  has  the  least  bearing  in  these  cases. 
Adjudged  cases  in  books  of  reports  are  referred  to  for  the  ques- 
tions of  law  which  have  been  decided,  but  are  not  to  be  taken  as 
any  evidence  to  the  jury  of  the  facts  therein  stated. 

We  now  come  to  the  matters  in  issue  between  the  parties, 
which  arise  on  the  deeds  under  which  they  hold  the  property  on 
which  the  rents  claimed  have  accrued;  as  all  the  deeds  are 
similar  in  substance,  if  not  in  words,  the  one  from  James  Ham- 
ilton, the  elder  to  Mary  Dougherty,  dated  in  1740,  is  especially 
referred  to. 

It  is  an  indenture,  which  the  law  deems  to  be  the  act  of  both 
parties,  speaking  in  the  words  of  the  indenture,  which  is  to  be 
taken  and  held  most  strongly  against  the  grantor  as  to  the  estate 
conveyed  and  most  strongly  against  the  grantee  as  to  the  rent 
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to  be  paid,  so  as  to  give  the  parties  respectively  the  mutual 
benefits  intended.  It  is  a  grant  of  a  certain  lot  in  fee,  for  and 
in  consideration  of  the  rents  and  services  therein  reserved,  to  be 
paid  and  performed  by  Mary  Dougherty,  her  heirs  and  assigns; 
each  party  has  an  estate  in  fee,  the  grantor  in  the  lot,  the  grantee 
in  the  rent;  the  rights  of  the  parties  depend  on  the  deeds  with- 
out any  incidents  of  tenure  which  can  affect  the  contract  as  a 
grant,  with  no  other  reservation  than  what  is  expressed  on  its 
face,  which  are  rents  and  services.  The  rents  are  seven  shillings 
sterling,  etc.,  annually;  the  services  are  the  erection  by  the 
grantee,  at  her  cost,  of  a  substantial  dwelling-house  of  sixteen 
feet  square,  etc.  The  residue  of  the  deed  refers  to  the  remedies 
of  the  grantor  to  enforce  the  payment  of  the  rent,  and  the 
erection  of  the  house.  On  the  house  being  finished,  the  lot 
became  discharged  from  all  services,  with  no  other  charge  or 
encumbrance  upon  it,  except  the  payment  of  the  rent,  which  is 
the  only  benefit  that  can  accrue  to  or  be  received  by  the  grantor, 
as  the  consideration  or  equivalent,  in  the  nature  of  purchase- 
money,  for  the  estate  granted. 

It  does  not  appear  that  the  Hamilton  estate  was  under  any 
rents  or  services  to  the  proprietary,  nor  is  it  alleged  that  the 
title  by  which  it  was  granted  was  made  subject  to  any  reserva- 
tions ;  no  question,  therefore,  can  arise  as  to  the  tenure  by  which 
the  site  of  Lancaster  was  held,  at  the  time  of  and  before  the 
present  grant.  James  Hamilton,  the  unencumbered  owner  in 
fee,  granted  this  lot  subject  to  specified  rents  and  services;  the 
grantee  performed  the  service  for  his  own  benefit  as  to  engage- 
ment, but  for  the  benefit  of  the  grantor,  merely  as  a  security  or 
pledge  for  the  payment  of  the  rent  which  was  concomitant  with 
the  estate,  so  long  as  it  continued.  These  kinds  of  grants  have 
been  common  from  a  very  early  period  after  the  first  settlement 
of  the  province.  The  rents  reserved  upon  them  in  proprietary 
grants  have  been  called  quit-rents ;  in  oth6r  grants,  ground-rents, 
as  terms  of  common  use,  and  rents  charge,  fee  farm-rents,  or 
rents  service,  as  defined  in  the  books  of  the  law.  But  by  what- 
ever name  they  may  be  called,  their  nature  depends  on  the  deeds 
reserving  them,  which  define  the  remedy  for  their  payment,  and 
the  case  in  which  the  estate  granted  reverts. 

Whether  these  rents  were  reserved  by  the  proprietaries  of  the 
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province,  or  those  who  held  under  them,  they  were  considered 
as  an  estate  in  the  land  granted,  which  was  subject  to  taxation 
as  other  property,  from  which  even  t***^  the  proprietary  was  not 
exempt  before  the  Revolution.  After  the  State  had  taken  to  its 
own  use  the  whole  estate  of  the  Penn  family,  except  their  manors 
and  other  private  property,  for  the  consideration  of  one  hundred 
and  thirty  thousand  pounds  sterling,  to  be  paid  to  the  proprie- 
taries, they  were  charged  with  seven  thousand  pounds  currency, 
for  the  arrears  of  taxes  due  on  their  quit-rents,  on  lands  granted 
by  them  before  1779,  when  their  title  had  become  vested  in  the 
State.  (3  Dall.  475.)  The  taxes  due  the  State  were  exacted, 
though  the  rents  were  not  paid,  and  continued  to  be  assessed  on 
their  manor  quit-rents,  as  a  part  of  their  private  estate,  as  had 
been  done  before  the  Revolution.  ( Vide,  Act  of  1755,  Miller's 
L.  53;  Act  of  1757,  Miller's  L.  73;  Act  of  1758,  Miller's  L. 
92.)  "All  ground-rents"  were  made  liable  to  taxation  by  the 
Acts  of  1779,  as  well  as  the  proprietaries'  proper  estate.  (1 
Dall.  807.)  By  the  Act  of  1782,  "houses,  lots  of  ground,  and 
ground-rents"  are  made  taxable.  (2  Dall.  8.)  So  by  the  Act 
of  1795,  "the  amount  of  the  ground-rent,  on  account  of  the  said 
houses,  lands,  and  lots  of  ground  respectively,  or  either  or  any 
of  them,  reserved,  charged,  and  payable."  (2  Dall.  746.)  So 
by  the  Act  of  1799.     (4  Dall.  511.) 

By  the  Act  of  1705,  for  the  collection  of  the  proprietary  quit- 
rents,  the  persons  who  hold  under  them  by  deeds  reserving  a 
quit-rent  are  called  freeholders.  (Miller's  L.  31,  32,  33.)  So 
that  it  must  be  considered  that  the  estate  of  the  grantor  in  the 
rent  reserved,  and  of  the  grantee  in  the  land  granted  in  fee, 
partakes  of  the  attributes  of  other  real  estate,  and  has  been  so 
held  for  all  purposes  from  the  earliest  time.  (2  Yeates,  24;  2 
Watts,  26.)  The  rent  was  the  purchase-money  charged  upon 
the  land  forever.  "When  due,  it  was  a  debt  which  was  recover- 
able by  the  grantor,  his  heirs,  or  assigns,  as  any  other  debt,  it 
was  for,  a  sum  certain  in  sterling  money  or  wheat,  payable  or 
deliverable  at  a  certain  time  and  place,  and  could  be  apportioned 
on  alienation.     (2  Watts,  32,  33.) 

With  this  explanation  of  the  nature  of  ground  or  quit-rents, 
we  will  now  proceed  to  ascertain  what  is  the  rent  reserved  in  the 
grant  to  Mary  Dougherty;  the  words  reserving  it  are  these: 
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"Yielding  and  paying  therefor  and  thereout  unto  the  said 
James  Hamilton,  his  heirs  and  assigns,  at  the  said  town  of  Lan- 
caster, on  the  first  day  of  May,  yearly,  forever  hereafter,  the 
sum  of  seven  shillings,  sterling  mouey  of  Great  Britain,  or  the 
value  thereof  in  coin  current,  according  as  the  exchange  shall 
then  be  between  the  said  province  of  Pennsylvania  and  the  city 
of  London;" 

The  first  question  which  has  been  raised  on  this  clause  of  the 
deed  is  as  to  the  payment  of  exchanges  on  the  amount  of  the 
rent,  which  yoii  observe  is  seven  shillings  sterling,  and  is  all 
that  can  be  required ;  but  it  must  be  paid  in  shillings  sterling 
of  Great  Britain,  that  is,  in  current  coin  of  that  kingdom,  which 
is  worth  seven  shillings  sterling  there,  unless  the  alternative 
pointed  out  in  the  deed  is  complied  with,  "  or  the  value  thereof 
in  coin  current,"  etc.  This  is  the  equivalent  or  substitute  for 
the  seven  shillings  sterling,  which  means,  as  much  of  the  coin 
made  current  by  law  when  the  rent  becomes  due  as  according 
to  the  rate  of  exchange  between  Pennsylvania  and  London  will 
be  equal  in  value  to  seven  shillings  sterling  in  London.  As  an 
example,  if  payment  is  made  in  Spanish  milled  dollars,  which  is 
a  coin  current  in  Pennsylvania,  at  four  shillings  six  pence  ster- 
ling, but  in  London  are  worth  only  four  shillings  two  pence 
sterling,  as  bullion  there ;  four  pence  sterling  must  be  added  to 
each  dollar  to  make  the  four  shillings  six  pence  in  London;  on 
the  other  hand,  if  the  dollar  is  worth  four  shillings  ten  pence  in 
London,  it  must  be  taken  at  that  here. 

By  the  agreement  of  the  parties  the  rent  is  payable  in  shillings 
sterling,  or  their  value  in  other  coin,  which  is  a  legal  tendei*  for 
debts  in  Pennsylvania  (which  is  the  legal  meaning  of  current 
coin,  10  Peters,,  620),  according  to  its  value  as  regulated  by  the 
rate  of  exchange.  This  is  what  the  deed  defines  as  the  equiva- 
lent for  the  stipulated  rent.  It  is  in  effect  the  same  as  rent 
reserved  of  so  many  bushels  of  wheat,  or  its  value,  in  any  par- 
ticular place;  if  the  wheat  is  delivered  at  the  time  and  place 
stipulated,  the  rent  is  extinguished;  if  not  so  delivered  there, 
then  so  much  money  must  be  paid  as  will  be  equal  to  the  value 
of  the  wheat  at  the  place  agreed  on.  In  this  deed  the  '**''  par- 
ties agreed  that  the  standard  of  the  value  of  the  coin  current  in 
the  province  should  be  its  worth  in  London  in  sterling  currency 
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— so  that  the  quantum  of  rent  should  be  the  same  as  if  paid  in 
shillings  sterling  in  Lancaster,  or  as  much  coin  current  as  would 
purchase  the  same  number  of  shillings  in  London.  Such  is  the 
express  contract  of  the  parties,  which  is  not  prohibited  by  any 
law  of  the  State  or  of  the  United  States,  and  nothing  has  been 
given  in  evidence  from  which  you  can  legally  infer  that  the 
terms  of  the  deed  have  been  varied  by  the  parties,  or  which  will 
prevent  the  plaintiff  from  recovering  either  the  amount  in  shil- 
lings sterling  or  the  agreed  equivalent.  Though  the  persons 
Avho  have  been  entitled  to  the  rent  have  been  willing  to  receive 
it  in  current  coin  at  the  par  of  exchange,  when  it  is  paid  on  the 
day  or  on  demand,  that  cannot  bar  them  from  claiming  accord- 
ing to  the  terms  of  the  deed,  when  they  are  put  to  the  vexation 
and  expense  of  a  course  of  litigation  to  recover  it. 

From  the  state  of  the  currency  in  Pennsylvania,  stipulations 
of  this  kind  were  necessary ;  Acts  of  Assembly  for  "appointing 
the  rate  of  the  money  or  coin  in  the  province,  in  1700,  and  for 
the  better  ascertaining  the  rates  of  money  in  payments  made 
upon  contracts  according  to  the  former  regulations,"  in  1705, 
Avere  repealed  in  council.  (Miller's  L.  9,  44,  45.)  Also  one 
passed  in  1709,  "for  ascertaining  the  rates  of  money  for  pay- 
ment of  debts,"  etc.  (Miller's  L.  51.)  The  reason  for  the 
repeal  was  that  by  the  6  Anne,  c.  30,  4  Euff.  324,  the  value  of 
foreign  coin  was  directed  to  be  of  a  uniform  value  in  all  the 
colonies,  which  value  was  fixed  by  that  statute.  (Hall  and 
Sellers'  Addendum,  p.  2).  In  consequence  whereof  it  became 
the  common  practice  of  reserving  rents  payable  in  sterling 
money,  or  so  many  bushels  of  Avheat.  The  latter  appears  to 
have  been  reserved  even  on  grants  of  city  lots.  (2  Dall.  397.) 
No  mode  therefore  remained  of  ascertaining  the  value  of  a  shil- 
ling sterling  by  law  as  the  rent  became  due,  until  it  was  done  by 
act  of  Congress,  which  would  have  been  the  rule  for  computing 
it  in  contracts,  if  a  different  one  had  not  been  made ;  it  is  now  a 
rule,  where  sums  of  money  are  estimated  in  pounds  sterling,  on 
contracts  to  be  performed  within  the  United  States,  but  it  is 
otherwise  when  the  debt  is  payable  in  England. 

In  the  Philadelphia  Library  Co.  v.  Ingham,  we  find  a  rent 
reserved  in  1747,  of  twenty-one  pounds  sterling,  as  it  passes  in 
the  kingdom  of  England,  on  the  first  of  March  in  every  year 
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for  seven  years;  and  afterwards  for  one  hundred  years  for  the 
rent  of  twenty-five  pounds  sterling  money,  as  it  shall  pass  in  the 
kingdom  of  England  on  the  first  of  March  yearly;  yet  no 
objection  was  made  to  the  validity  of  such  a  reservation  of  rent 
accruing  after  Congress  had  regulated  the  value  of  the  pound 
sterling  in  dollars.  (1  Whart.  74,  etc.)  Though  the  distress 
was  made  only  for  the  twenty-five  pounds  sterling  at  its  par 
value  here,  there  could  be  no  good  reason  why  the  parties  could 
not  as  well  stipulate  for  the  payment  of  rent  according  to  the 
value  of  the  currency  in  England,  as  in  English  currency ;  or 
when  they  have  so  stipulated,  why  one  part  of  the  stipulation 
should  not  be  as  obligatory  as  the  other.  You  will  therefore 
consider  the  rent  reserved  by  this  deed  as  seven  shillings  ster- 
ling, or  as  much  coin  made  current  and  a  legal  tender  by  the 
acts  of  Congress,  as  is  equal  in  value  to  seven  shillings  sterling 
in  London,  on  the  days  it  became  due. 

The  next  question  is  whether  the  plaintiff  is  entitled  to  inter- 
est on  the  arrears  of  rent,  Avhich  must  depend  on  the  law  of  the 
State.  The  sum  due  is  certain,  if  paid  in  shillings  sterling,  and 
is  capable  of  being  ascertained  to  a  certainty,  if  paid  in  coin 
current  by  law;  it  is  due  by  a  covenant,  and  is  payable  at  a 
particular  time  and  place ;  it  is  also  in  effect  the  purchase-money 
of  the  lots,  the  only  consideration  which  can  be  received,  or  in 
any  event  accrue  to  the  grantor  or  his  heirs.  For  the  right  of 
re-entry,  and  holding  the  lots  as  of  his  former  estate,  in  case  the 
rent  is  not  paid,  however  binding  at  law,  is  in  equity  considered 
only  as  a  penalty  from  which  the  grantee  would  be  relieved  on 
paying  the  arrears  with  interests,  etc.,  unless  his  conduct  had 
been  such  as  to  give  him  no  standing  in  a  court  of  equity,  which 
would  be  only  in  a  very  strong  and  clear  case  for  the  grantor. 
On  f***^  principle,  then,  the  case  of  ground-rents  comes  within 
the  rules  long  since  settled  by  the  Supreme  Court  of  the  State, 
that  money  due  by  bond,  covenant,  and  bill,  bears  interest  from 
the  time  of  payment ;  so  of  the  purchase-money  of  land,  where 
the  purchaser  is  in  possession,  and  the  money  is  due  by  the 
terms  of  the  contract;  so  where  there  is  an  open  account  between 
parties,  and  the  money  has  become  due  by  their  agreement,  or 
according  to  a  settled  usage  applicable  to  such  accounts.  (6  Binn. 
162;  12  Serg.  &  E.  398  •  17  Serg.  &  R.  391 ;  2  Watts,  201.) 
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Why  should  a  debt  for  rent  be  an  exception  to  a  rule  so  gen- 
eral and  just?  Asa  matter  of  policy,  landlords  can  aflbrd  to 
be  indulgent  when  they  can  recover  interest  on  their  rents ;  but 
if  their  indulgence  is  a  forfeiture  of  interest,  they  will  be  com- 
pelled to  distrain,  re-enter,  bring  ejectments,  or  sue  on  the  cov- 
enant. When  the  landlord  is  made  safe,  and  put  on  the  same 
footing  as  other  creditors,  poor  men  can  not  only  procure  houses 
to  live  in,  but  purchase  real  estate,  on  payment  of  interest  on  the 
purchase-money,  having  a  perpetual  credit  for  the  principal, 
while  they  are  punctual  in  paying  the  rent  and  interest.  You 
have  seen  that  the  effect  of  exempting  so  much  of  the  tenant's 
property  from  distress,  for  rent,  as  not  to  leave  sufficient  as  a 
security  to  the  landlord,  has  been  the  passage  of  an  act  of 
Assembly  in  1825,  compelling  tenants  to  give  security  for  the 
rent  in  certain  cases,  or  surrender  possession  of  the  property. 
Sound  policy  and  humanity  to  tenants,  therefore,  would  require 
that  interest  should  be  recoverable  on  rents,  if  no  law  forbids  it; 
it  is  the  only  way  to  avoid  the  expense  and  vexation  of  distress 
and  replevin,  ejectment,  and  bill  in  equity,  actions  of  debt  and 
covenant,  the  costs  of  which  fall  on  the  tenant,  while  the  litiga- 
tion diminishes  the  value  of  the  rent  to  the  landlord,  and  punc- 
tual tenants  find  it  their  interest  to  become  litigious. 

If  a  discrimination  is  made  between  interest  on  rents  by  leases 
for  years,  and  ground-rents  reserved  on  deeds  in  fee,  it  ought  to 
be  in  &vor  of  the  latter,  for  the  land  does  not  revert;  whereas 
the  land  comes  back  to  the  landlord  after  the  end  of  the  lease, 
and  he  derives  all  the  benefit  of  its  rise  in  value ;  besides,  the 
ground-rent  is  the  purchase-money  of  the  fee  simple,  but  the 
rent  for  a  time  is  only  the  estimated  value  of  the  annual  use  of 
the  land. 

Another  and  still  stronger  reason  in  favor  of  the  ground 
landlord  arises  from  the  laws  subjecting  ground-rents  to  taxation 
as  a  distinct  estate  in  the  land ;  while  rents  arising  from  leases 
for  years  are  not  assessed  separately  from  the  land  itself,  and 
ground-rents  are  assessed  according  to  their  value  as  reserved  in 
the  deeds.  Whether  the  grantee  pays  them  or  not,  the  grantor 
is  obliged  to  pay  his  annual  quota  on  the  whole  rent  reserved. 
If  a  vendor  of  land  for  a  sum  in  gross  was  compelled  to  pay  a 
tax  on  the  annual  interest  falling  due,  it  would  be  deemed  a 
Brun.  C.  C  — 38, 
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great  hardship  on  him  if  the  law  would  not  permit  him  to 
recover  the  interest  from  the  purchaser ;  so  if  the  money  was 
payable  by  instalments,  and  a  tax  was  assessed  upon  them. 

It  has  been  urged  in  argument  that  the  quit-rents  of  the  pro- 
prietaries did  not  bear  interest,  and  that  ground-rents  therefore 
do  not ;  but  no  such  principle  is  to  be  fimnd  in  any  act  of  As- 
sembly or  decision  of  the  Supreme  Court  of  the  State.  That  it 
was  not  the  practice  of  the  proprietaries  to  demand  interest,  may 
be  very  true ;  but  it  has  nowhere  been  held  that  there  were  no 
cases  in  which  they  could  not  recover  it ;  on  the  contrary,  we 
find  that  whenever  the  court  alludes  to  this  practice  of  the  pro- 
prietaries, an  exception  is  made  that  when  there  has  been 
unreasonable  or  vexatious  delay  in  paying  the  rent,  the  least 
compensation  is  interest.  (2  Yeates,  73 ;  4  Yeates,  265 ;  C  Binu. 
162.)  By  an  act  of  Assembly  passed  in  1705,  for  the  more 
easy  and  effectual  collecting  of  the  proprietary  quit-rents,  on 
notice  given  by  the  receiver,  the  freeholders  and  others  were 
obliged  to  pay  their  rents  at  a  certain  time  and  place ;  in  case  of 
neglect,  the  receiver  was  authorized  to  distrain,  and  if  no  distress 
could  be  found,  to  sue  for  and  recover  the  rent  by  action  of 
debt,  as  any  other  debt  could  be  recovered  by  law.  Where  the 
[440]  quit-rents  were  due  by  non-residents,  a  special  remedy  was 
provided  for  their  recovery,  by  suit  in  the  county  in  which  the 
land  lay,  judgment,  execution,  and  sale  in  the  same  manner  as 
other  lands  may  be  sold  on  execution.  (Miller's  L.  31,  33; 
Hall  and  Sellers'  L.  41,  43.)  It  would  seem  to  be  the  fair  and 
obvious  construction  of  the  law,  that  when  rent  is  directed  to  be 
recovered  as  other  debts,  by  suit  and  sale  of  the  land  on  which 
it  is  reserved,  interest  was  recoverable  by  the  same  rule  which 
applies  to  other  debts.  Another  law  was  passed  on  the  same 
subject  in  1739,  which  was  approved  in  council  (Hall  and  Sel- 
lers, 192,  193);  and  so  far  from  j^roprietaries'  quit-rents  ever 
being  put  on  a  footing  less  favorable  than  other  ground-rents, 
they  were  especially  excepted  from  assessment  for  the  road  tax, 
by  the  Act  of  1772.  (1  Dall.  L.  624.)  In  1760  a  committee  of 
the  privy  council  recommended  a  repeal  of  an  act  of  Assembly 
unless,  among  other  things,  it  was  so  altered  and  amended 
"that  the  payment  by  the  tenants  to  the  proprietaries  of  their 
rents  shall  be  according  to  the  terms  of  their  respective  grants, 
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as  if  the  act  had  never  passed " ;  which  was  agreed  to  by  Dr. 
Franklin  and  Mr.  Charles,  the  agents  of  the  province,  who 
pledged  the  Assembly  thereto.  (Hall  and  Sellers,  278.)  By 
the  Act  of  1779,  for  vesting  the  estates  of  the  proprietaries  in 
the  commonwealth,  the  right,  title,  and  estates  of  purchasers 
under  them  are  confirmed  according  to  the  grants  and  convey- 
ances thereof,  §  7 ;  and  "  the  private  estate  of  the  proprietaries, 
their  manors,  together  with  the  quit  or  other  rents  and  arrear- 
ages of  rents  reserved  thereon,  are  confirmed,  ratified,  and  estab- 
lished forever,"  "as  in  and  by  the  reservations,  grants,  and 
conveyances  thereof  are  directed  and  appointed."  (§  8,  1  Dall. 
L.  824.)  It  must  then  be  considered  as  a  settled  principle  that 
even  proprietary  ground-rents  were  recoverable,  according  to  the 
terms  of  the  deeds  of  reservation,  as  other  debts,  and  with  the 
incident  of  a  liquidated  debt,  interest  as  a  compensation  for  the 
delay  of  payment.  But  even  admitting  that  interest  is  not 
recoverable  on  proprietary  quit-rents,  we  have  the  declaration 
of  the  late  chief  justice  that  the  inference  that  other  ground-rents 
did  not  bear  interest,  had  been  made  "without  sufficient  consid- 
eration" (6  Binn.  162);  and  of  Judge  Yeates  that  "we  are  no 
longer  in  trammels  on  the  score  of  proprietary  quit-rents" 
(6  Binn.  166),  since  their  abolition  by  the  Act  of  1779,  except 
those  due  on  grants  of  their  private  estate,  or  parts  of  their 
manors,  which  still  remain  on  the  same  footing  as  other  ground- 
rents. 

In  Ohermyer  v.  Nichols,  the  Supreme  Court  held  that  interest 
was  payable  on  rent,  on  the  same  principle  as  on  other  liquidated 
demands,  and  was  recoverable  in  an  action  of  covenant,  as  mat- 
ter of  law,  unless  under  special  circumstances.  As  to  ground- 
rents,  they  recognized  the  principle  that  when  there  was  a  clause 
of  re-entry  interest  ought  to  be  paid,  because  equity  would  re- 
lieve only  on  paymeut  of  the  rent  and  interest,  and  consider 
them  as  on  the  same  ground  as  other  rents.  Purchase-money, 
from  the  time  it  becomes  due,  bears  interest  though  no  demand 
is  made  (6  Binn.  435 ;  5  Rawle,  262,  263) ;  so  an  action  of 
covenant  lies  for  a  ground-rent  as  soon  as  it  is  due,  without  a 
demand.  (3  Penn.  464,  465.)  On  a  recognizance  in  the  orphan's 
court,  for  securing  to  a  widow  the  interest  on  her  third  part  of 
the  money  at  which  an  estate  is  valued,  the  Act  of  1794  makes 
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it  recoverable  as  rent;  the  Supreme  Court  hold  the  widow's 
interest  to  be  in  the  character  of  annuity,  of  interest  on  money, 
and  a  rent-charge,  and  that  if  the  interest  be  not  punctually 
paid,  the  widow  shall  recover  interest  on  the  interest  from  the 
time  it  became  due.  (2  "Watts,  203.)  There  cannot  be  a 
stronger  case ;  for  as  a  widow's  annuity  partakes  of  the  character 
©fa  rent-charge,  a  rent-charge  partakes  of  the  character  of. the 
annuity,  and  it  is  so  considered  by  the  court,  who  put  it  on  the 
same  footing  as  to  bearing  interest.  The  reason  is  the  same  in 
both  cases ;  the  annuity  is  in  the  nature  of  maintenance  income, 
and  bears  interest  if  not  paid  punctually,  because  it  is  in  lieu  of 
the  widow's  share  of  the  profits  of  the  land,  and  all  that  is  re- 
served to  the  widow ;  the  rule  is  the  same  as  to  ground-rent,  as 
it  is  of  the  same  nature.  But  a  court  never  inquires  into  the 
fact,  f*^"'  whether  the  annuity  or  the  rent  is  necessary  for  the 
support  of  the  widow  or  the  ground  landlord ;  the  rule  is  the 
same  whether  they  are  rich  or  poor,  being  founded  in  the  nature 
of  the  debt,  and  the  manifest  justice  of  interest  being  paid  as  a 
compensation  for  withholding  payment.  (2  "Watts,  203.)  On 
these  principles  which  have  been  established  by  the  Supreme 
Court,  we  give  it  to  you  as  our  decided  opinion,  that  interest  is 
recoverable  on  ground-rents  a.s  a  part  of  the  contract  of  grant, 
unless  in  cases  where  there  are  such  circumstances  as  make  an 
exception  to  the  general  rule  If  it  is  an  ordinary  case,  interest 
is  payable  as  a  matter  of  law.  Circumstances  which  make 
exceptions  are  matters  of  fact.  Courts  do  not  direct  interest  to 
be  allowed  in  the  name  of  interest,  but  leave  it  to  the  jury  to 
find  it  or  not,  where  there  is  no  usage  to  pay  it,  no  time  fixed 
for  payment  of  the  principal,  no  account  rendered,  or  demand  of 
payment  made.  (12  Serg.  &  R.  398.)  But  where  there  is  a 
usage,  the  time  fixed  or  demand  made,  the  jury  are  directed  to 
find  it.  (17  Serg.  &  R.  391.)  Thus  the  jury  were  so  directed, 
in  case  of  the  widow's  interest,  on  the  orphan's  court  recog- 
nizance (2  "Watts,  201);  on  the  other  hand,  where  an  annuity 
was  given  to  a  widow,  charged  on  land,  in  lieu  of  her  dower,  and 
she  had  made  no  demand  for  several  years,  the  court  left  it  to 
the  jury  to  allow  interest  or  not  on  the  arrears,  as  they  should 
think  that  she  had  lived  on  the  land  or  not  (17  Serg.  &  E. 
390.) 
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When  the  landlord  resorts  to  the  land  for  payment  of  rent, 
he  shall  not  recover  interest.  (2  Binn.  153,  154;  17  Serg.  & 
E.  391.)  When  his  conduct  has  been  unfair,  oppressive  in 
exacting  too  much  rent,  when  he  has  given  reason  to  believe 
that  he  did  not  want  his  rent,  and  the  tenant  has  been  willing 
to  do  justice  by  paying  what  is  due,  the  jury  have  a  discretion 
to  find  interest  or  not.  (6  Binn.  162;  17  Serg.  &  E.  391.) 
But  a  demand  of  the  rent  on  the  premises  puts  the  matter 
beyond  a  doubt,  that  interest  must  be  paid ;  the  mere  not  dis- 
training is  no  evidence  of  an  intention  to  relinquish  the  interest; 
and  if  the  tenant  knows  that  the  landlord  wants  his  money,  and 
does  not  pay  what  is  justly  due,  he  is  not  excused  from  paying 
interest. 

This  is  the  law  of  the  State  which  you  will  apply  to  the 
evidence.  It  is  not  necessary  for  the  plaintiif  to  prove  a  demand 
on  the  day  the  rent  is  due,  or  a  specific  demand  of  each  year's 
rent;  it  is  sufficient  that  he  or  his  agent  attends  at  a  convenient 
time  and  place  in  Lancaster,  and  gives  notice  of  his  readiness  to 
receive  the  rents;  where  the  rents  of  the  whole  city  are  payable 
on  the  same  day,  to  the  same  person,  a  reasonable  demand  or 
notice  is  all  that  is  required.  If  you  believe  the  witnesses,  this 
has  been  sufficiently  proved,  in  point  of  law,  to  come  within  the 
established  rules  of  the  Supreme  Court ;  in  point  of  fact,  you 
will  decide  whether  there  has  been  such  reasonable  demand  or 
notice,  as  the  nature  of  the  case  requires.  There  is  clear  evi- 
dence on  this  subject,  and  the  defendants  have  offered  nothing  to 
rebut  or  contradict  it.  If  you  find  such  demand  or  notice,  the 
law  is  clear  that  if  the  rent  is  not  then  paid,  the  plaintiff  has  a 
right  to  recover  interest  from  the  time  the  rent  became  due,  as  a 
matter  of  contract  and  law ;  unless  you  shall  find  that  there  are 
some  special  circumstances,  which  make  these  cases  an  exception 
to  the  general  rule.  What  these  circumstances  are,  is  for 
you  to  decide  as  matter  of  fact.  Their  sufficiency  in  law  to 
make  out  an  exception  is  for  the  court  to  decide ;  for  instance, 
Tilghman,  C.  J.,  declares  that  the  mere  not  distraining  for  rent 
when  it  is  due,  is  no  evidence  that  the  landlord  intended  to 
relinquish  interest,  and  that  a  demand  of  payment  on  the  prem- 
ises would  put  the  matter  beyond  a  doubt;  there  would,  in  such 
cases,  be  no  fact  to  decide ;  so  if  the  tenant  knows  the  landlord 
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wants  his  money,  and  is  guilty  of  uureasoiiable  or  voxatious 
delay,  the  law  compels  him  to  pay  interest. 

On  the  other  hand,  if  the  landlord  has  acted  unfairly  or  op- 
pressively by  demanding  too  much,  or  otherwise,  while  the 
tenant  has  been  willing  to  do  justice  by  paying  what  is  really 
due,  in  such  cases,  the  question  of  interest  is  in  the  discretion  of 
the  jury;  so  if  the  landlord  has  given  good  reason  for  ^***i  be- 
lieving he  did  not  mean  to  exact  interest,  provided  the  tenant 
was  willing  to  pay  the  rent  when  demanded  or  wanted.  But 
the  practice  of  the  landlord  or  his  agent  not  to  demand  exchange 
or  interest  from  punctual  tenants  is  not  such  a  circumstance  as 
to  authorize  a  jury  to  apply  it  to  those  who  have  had  no  incli- 
nation to  pay,  but  have  put  the  landlord  to  the  delay,  vexation, 
and  expense  of  litigation,  and  who  have  suffered  arrears  to 
accumulate  till  the  interest  nearly  equals  the  principal.  When 
interest  and  exchange  are  demanded  by  suit,  from  a  tenant  who 
offers  to  pay  his  rent  at  par,  on  notice,  it  will  be  the  time  to 
decide  what  law  and  justice  require;  no  such  case,  however,  is 
now  before  us ;  none  of  the  defendants  have  shown  an  offer  or 
willingness  to  pay  anything ;  the  evidence  is  full  to  the  contrary. 
As  an  illustration  of  the  effect  of  applying  the  same  rule  to 
punctual  and  delinquent  litigant  tenants,  take  the  cases  of  Mr. 
E.0SS  and  Mr.  Keffer,  who  occupy  parts  of  the  same  lot.  Mr. 
Ross  has  paid  his  rent  punctually,  Mr.  Keffer  has  paid  none  for 
years ;  if  he  is  not  to  pay  interest,  he  will  be  largely  the  gainer 
by  the  delay  and  litigation.  If  the  case  is  otherwise  clear,  such 
an  effect  ought  to  be  avoided  as  a  bad  example  in  society. 

In  referring  to  the  grounds  of  defense  taken  in  the  argument, 
we  find  little,  if  anything,  which  contradicts  the  justice  of  the 
plaintiff's  claim  to  all  he  demands.  It  has  been  objected  that 
the  power  of  attorney  from  Mr.  Lyle  to  Mr.  Ellis  was  defective, 
because  he  did  not  sign  it  as  trustee,  though  he  signed  it  as  ad- 
ministrator and  otherwise;  but  it  is  a  well-settled  rule  of  law, 
that  if  a  man  has  competent  power  to  do  an  act,  and  misrecite 
his  power,  the  act  is  valid  notwithstanding.  The  act  will  be 
referred  to  the  authority  which  will  make  it  legal  and  operative. 
It  is  also  objected  that  Mr.  Lyle  was  a  joint  trustee  with  Mr. 
Newman,  and  could  not  appoint  an  agent  alone;  the  laiv  is 
otherwise ;  one  joint  tenant,  trustee,  or  executor  may  receive  the 
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whole  rent,  or  appoint  a  bailiff  to  collect  it.  In  this  case,  too, 
there  is  sufficient  evidence  to  prove  the  assent  of  Mr.  Newman 
to  the  agency  of  Mr.  Ellis,  and  au  authority  by  parol  is 
sufficient. 

Unless,  therefore,  you  shall  find  that  there  are  such  circum- 
stances in  these  cases,  or  any  of  them,  as  come  within  the  excep- 
tions to  the  general  rules  in  relation  to  interest,  it  is  due  to  the 
plaintiff  as  matter  of  law;  he  is  also  entitled  to  recover  the 
exchange  by  the  plain  and  express  terms  of  the  contract,  the 
obligation  of  which  cannot  be  impaired.  In  conclusion,  we  will 
remark  that  when  the  rights  of  a  landlord  are  clear,  their  en- 
forcement according  to  the  settled  principles  of  law  will  insure 
comfort  and  protection  to  the  tenant. 

In  each  case  the  jury  found  a  verdict  in  favor  of  the  plaintiff. 
The  verdicts,  together,  amounted  to  $4,604.44,  the  full  sum 
claimed  by  the  plaintiff,  including  difference  of  exchange  and 
interest. 

The  defendants'  counsel  afterwards  moved  for  a  new  trial  and 
in  arrest  of  judgment.  On  the  13th  December,  1836,  these 
motions  were  overruled  without  argument,  and  judgment  was 
entered  for  the  plaintiff  on  the  verdicts. 

Note.  Intekest  is  Payabi^  on  Abheabs  of  Gkouito  Kent  from  the  time  they 
become  due.  (See  Beaver  Co.  v.  Armstrong,  44  Pa.  St.  64,  approving  this  doctiine 
as  laid  down  in  above  case.) 


UNITED  STATES  v.  JOHN  D.  WINN. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1838.  — 1  Law  Eep.  C3.] 

Seakek — AxTTHOBiTT  OF  Masteh. — A  Seaman  has  a  right  to  refuse  to  inflict  punish- 
ment on  one  of  the  crew,  unless  some  justifiable  cause  is  pointed  out  to  him. 

The  defendant  was  charged  with  having  imprisoned,  onboard 
the  ship  Eliza,  of  Salem,  "with  force  and  arms,  and  from 
malice,  hatred,  and  revenge,  and  without  justifiable  cause," 
John  B.  Bassett,  the  first  mate  of  the  said  ship,  for  the  term  of 
three  months  from  the  10th  day  of  February,  1836,  and  also 
for  the  term  of  three  months  from  the  17th  of  October,  1836. 
The  indictment  was  founded  upon  the  Act  of  March  3,  1835, 
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§  3,  which  provides  that  "  if  any  master  or  other  officer  of  any 
American  ship  or  vessel  on  the  high  seas,  or  on  any  other  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  shall,  from  malice,  hatred,  or  revenge,  and  without  justifi- 
able cause,  beat,  wound,  or  imprison,  any  one  or  more  of  the  crew 
of  such  ship  or  vessel,  or  withhold  from  them  suitable  food  and 
nourishment,  or  inflict  upon  them  any  cruel  and  unusual  pun- 
ishment, every  such  person  so  offending  shall,"  etc. 

From  the  testimony  of  Bassett,  which  was  confirmed  in  many 
respects  by  other  witnesses,  it  appeared  that  when  the  ship  was 
near  the  Feejee  Islands,  in  February,  1836,  Captain  Winn  took 
offense  at  something  he  did  and  ordered  him  below.  Soon  after- 
wards he  ordered  him  to  set  the  evening  watch,  but  witness 
refused  to  go  upon  deck,  alleging  that  he  had  been  sent  from 
his  duty  with  dishonor,  and  could  not  return  unless  he  was 
honorably  reinstated.  Next  morning  Captain  Winn  imprisoned 
him  in  his  room,  which  was  very  small,  and  ordered  him  to  be 
kept  on  short  allowance — a  pound  of  beef  and  a  pound  and  a 
half  of  yams  per  day.  He  also  ordered  the  skylight  to  be 
darkened,  and  witness  remained  in  this  situation  about  three 
months.  His  food  was  brought  to  him  but  once  in  twenty-four 
hours,  and  at  different  parts  of  the  day,  sometimes  in  the  morn- 
ing, sometimes  in  the  evening,  and  sometimes  not  at  all.  The 
weather  was  so  warm  that  he  was  obliged  to  keep  naked  all  the 
time,  and  then  his  distress  for  want  of  pure  air  was  very  great, 
and  the  vermin  were  extremely  annoying.  The  witness  detailed 
several  other  circumstances  attending  his  imprisonment  which 
were  disgusting,  and  need  not  be  stated  here.  He  finally 
returned  to  duty,  but  afterwards  had  more  trouble  with  the 
captain,  and  was  again  confined  in  the  same  place  for  three 
months. 

Choate  and  Lord,  for  the  defendant,  declined  arguing  the  case 
to  the  jury,  but  contended  as  matter  of  law  that  the  defendant 
was  not  liable  on  the  Act  of  1835.  That  act  provided  for  the 
punishment  of  the  master  or  other  officer  who  should  beat, 
wound,  or  imprison,  etc.,  any  one  or  more  of  the  crew,  thereby 
making  a  distinction  between  the  "master,"  "other  officers," 
and  "  the  crew,"  and  not  contemplating  a  case  like  the  present, 
where  the  "  master  "  was  charged  with  imprisoning  one  of  the 
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officers.     The  act  was  intended  merely  for  the  protection  of  the 
crew  from  an  abuse  of  ^jower  by  those  placed  over  them. 

mils,  for  the  United  States. 

Story,  J. — I  am  clearly  of  opinion  that  the  defendant  is 
liable  on  the  Act  of  1835.  I  think  the  act  was  intended  to  pro- 
tect every  individual  composing,  the  ship's  crew,  in  the  ordinary 
acceptation  of  the  term,  from  an  abuse  of  power  by  those  placed 
in  higher  authority;  and  that,  while  the  ordinary  seamen  are 
protected  from  injury  by  the  "master  or  other  officer,"  the 
inferior  officers  have  a  like  protection  from  injury  by  the  master 
of  the  ship. 

Davis,  J.,  assented  to  this  opinion,  and  the  jury  returned  a 
verdict  of  guilty. 

In  the  course  of  this  trial  it  appeared  that  the  captain,  in  a 
state  of  intoxication,  once  ordered  the  mate  to  punish  one  of  the 
creAV  with  great  severity,  which  the  latter  refused  to  do,  alleging 
that  he  saw  no  sufficient  reason  for  such  a  course.  Mr.  Justice 
Story  took  occasion  to  remark  that  the  refusal  of  the  mate  was 
perfectly  justifiable  under  the  circumstances.  There  was  a  limit 
to  the  authority  of  the  master,  and  the  crew  were  not  bound  to 
inflict  punishment  upon  his  mere  caprice.  Any  seaman  had  a 
right  to  refuse  to  inflict  punishment,  unless  some  justifiable  cause 
was  pointed  out  to  him.  He  had  a  right  to  do  this  for  his  own 
protection. 


DAEST   V.   DUNCAN. 

[U.  S.  Circuit  Court,  District  of  Pennsylvania,  1839.  — 2  Law  Eep.  246.] 

Sheeiit — LiABiuTT  FOK  EscAPE  OF  Debtok. — In  an  action  of  debt  on  the  statute 
against  a  sheriff  for  an  escape,  the  plaintiff  can  recover  no  more  than  his  debt 
and  costs;  and  he  can  recover  his  debt  and  costs  although  he  may  have  lost 
nothing  by  the  escape.  But  in  an  action  on  the  case  at  common  law  the  plaintiff 
may  recover  for  what  damages  he  has  sustained. 

The  plaintiff  in  this  case  having  a  judgment  in  this  court 
against  Jacob  Eoth,  on  which  there  was  a  balance  due  of 
$2,000.43,  took  out   a   capias   ad  saiigfadendum  against  the 
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defendant  in  the  judgment,  who  resided  in  York  County,  Pa. 
He  was  arrested  by  the  United  States  marshal  for  that  district 
on  the  6th  of  December,  1832,  and  committed  to  jail  in  York 
County,  and  on  the  day  following  was  at  large.  Darst  then 
brought  this  suit  against  the  defendant  who  was  the  sheriif  of 
York  County,  for  an  escape,  according  to  the  rule  in  Shewell  v. 
Fell,  4  Yeates,  47. 

The  justification  set  forth  by  the  defendant's  plea  was  that 
Roth  had  been  discharged  from  jail  by  the  judges  of  the  court 
of  common  pleas  of  York  County,  upon  his  application  and 
compliance  with  the  Pennsylvania  insolvent  law,  which  act  pro- 
vides that  a  debtor  arrested  or  held  on  execution  on  a  bail  piece, 
in  a  civil  suit,  and  who  shall  have  resided  six  months  in  this 
commonwealth,  may  apply,  when  arrested  or  held  in  execution, 
to  the  president  or  any  associate  judge  of  the  court  of  common 
pleas  of  the  county  in  which  he  is  arrested,  for  his  discharge 
from  prison  on  complying  with  the  requirements  of  the  law. 

And  further,  that  by  act  of  Congress,  approved  May  19, 
1838,  the  said  law  of  Pennsylvania  was  considered  the  law  of 
the  land  so  far  as  regards  the  several  courts  of  the  United  States 
in  the  State  of  Pennsylvania. 

The  prisoner  having  complied  with  the  law  in  question,  was 
discharged  by  the  sheriff  after  having  received  an  order  from 
one  of  the  judges  of  the  court  of  common  pleas  of  York  County 
to  that  effect. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined 
in  the  demurrer. 

On  this  demurrer  judgment  was  rendered  for  the  plaintiff. 

The  defendant's  counsel  then  moved  that  judgment  should  be 
entered  only  for  the  debt,  without  interest,  which  was  submitted 
to  the  court  upon  authorities  cited. 

T.  C.  Hamley,  and  C.  Wheeler,  for  the  plaintiff. 

A.  C.  Bamsay,  and  J.  M.  Bead,  for  the  defendant. 

HoPKiNSON,  J.,  in  delivering  the  opinion  of  the  court  on  this 
point,  stated  that  in  examining  the  cases  in  England,  as  well  as 
in  the  Supreme  Courts  of  this  State  and  New  York,  f**'''^  they 
were  found  to  concur  in  the  doctrine  that  if  a  plaintiff  in  a  suit 
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against  a  sheriff  for  an  escape,  brought  his  action  of  debt  upon 
the  statute,  he  can  recover  no  more  than  his  debt  and  costs ;  aud 
that  on  the  other  hand  he  had  a  right  to  recover  his  whole  debt 
and  costs,  although  in  truth  he  may  lose  nothing  by  the  escape. 
If  he  brings  his  action  on  the  case  for  damages,  at  common  law, 
then  he  may  recover  whatever  damages  he  can  shoAV  he  has  sus- 
tained, although  it  may  exceed  his  debt.  But  in  such  an  action 
the  defendant  would  also  be  permitted  to  show  any  circum- 
stances to  prove  that  a  much  smaller  amount  of  damages  had 
been  sustained  by  the  escape,  and  even  to  reduce  the  verdict  of 
judgment  to  mere  nominal  damages. 

In  this  case  the  action  Avas  in  debt  on  the  statute,  and  the 
plaintiff  has  a  right  to  a  judgment  for  debt  and  costs,  and  no 
more. 


TABER  ET  Ai..  V.  UNITED  STATES. 

[U .  S.  Circuit  Court,  District  of  Massachusetts,  1839.— 2  Law  Bep.  298.] 

SmppiNG— Whaliso  Vessel,  Cleakance  bt.  What  Necessaey.  — A  wlialing  ves- 
sel on  taking  a  clearance  need  not  give  a  bond ;  a  whaling  voyage  is  not,  in  the 
meaning  of  Congress,  a  foreign  one. 

Stoey,  J.  —  This  is  the  case  of  a  writ  of  error  to  a  judgment 
of  the  District  Court  of  Massachusetts  upon  a  bond  given  to  the 
collector  of  New  Bedford.  The  case  came  before  the  District 
Court  upon  a  statement  of  facts  upon  which  the  learned  judge 
pronounced  an  opinion  that  the  bond  was  valid  and  obligatory, 
and  the  United  States  were  entitled  to  judgment.  The  state- 
ment of  facts  is  as  follows : — 

"This  is  an  action  of  debt  upon  a  bond  given  by  the  defend- 
ants to  the  collector  of  the  customs  for  the  district  of  New 
Bedford,  which  is  in  the  case  and  may  be  referred  to.  The 
defendants  are  the  master  and  agent  of  the  ship  Isabella  of 
Fairhaven,  a  vessel  engaged  in  the  whale  fishery.  At  the  time 
of  ta9»]  tijg  execution  of  the  bond  referred  to,  the  ship  Isabella 
was  fitted  for  a  whaling  voyage,  and  the  master,  upon  the 
requisition  of  the  collector,  in  order  to  obtain  his  clearance  for 
said  voyage,  made  out  and  presented  to  the  collector  the  de- 
scriptive list  of  his  crew,  a  certified  copy  of  which  is  in  the  case, 
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and  may  be  referred  to.  The  collector  thereupon,  knowmg  that 
said  ship  was  about  to  proceed  upon  a  voyage  in  the  whale 
fishery,  took  the  bond  upon  which  this  action  is  founded.  The 
ship  was  a  registered  vessel  and  had  always  been  employed  in 
the  whale  fishery. 

"  The  said  ship  being  furnished  with  the  papers  aforesaid  as  a 
registered  vessel,  proceeded  upon  her  said  voyage  on  the  2d  day 
of  November,  A.  D.  1834,  and  returned  to  New  Bedford  on  the 
30th  of  August,  1838,  with  a  cargo  of  sperm  oil  obtained  during 
the  voyage.  During  her  absence  she  was  employed  exclusively 
in  the  whale  fishery,  touching  at  such  ports  and  places  only  as 
are  usual  in  the  prosecution  of  the  fisheries  for  supplies,  and 
during  said  voyage  was  not  engaged  in  any  foreign  trade. 

"  If  upon  this  state  of  facts  the  court  should  be  of  opinion 
that  the  collector  was  authorized  by  law  to  take  the  bond  afore- 
said, judgment  is  to  be  entered  against  the  defendants  for  the 
amount  of  the  penalty.  If  the  court  should  be  of  opinion  that 
the  defendants  were  not  required  by  law  to  execute  said  bond, 
in  order  to  enable  said  ship  to  proceed  upon  the  voyage  afore- 
said, judgment  is  to  be  entered  for  the  defendants.  Either 
party  may  except  to  the  decision  of  the  district  judge,  and  may 
carry  their  case  to  the  Circuit  Court  upon  the  foregoing  state- 
ment of  facts." 

The  Act  of  1803,  c.  62,  provides  in  the  first  section  that:  — 

"Before  a  clearance  be  granted  to  any  vessel  bound  on  a 
foreign  voyage,  the  master  thereof  shall  deliver  to  the  collector 
of  the  customs  a  list  containing  the  names,  places  of  birth  and 
residence,  and  a  description  of  the  persons  who  compose  his 
ship's  company,  to  which  list  the  oath  or  affirmation  of  the  cap- 
tain shall  be  annexed,  etc.,  and  the  said  collector  shall  deliver 
him  a  certified  copy  thereof,  etc.,  and  the  master  shall  moreover 
enter  into  bond  with  sufficient  surety  in  the  sum  of  four  hundred 
dollars,  that  he  shall  deliver  the  aforesaid  certified  copy  to  the 
first  boarding  officer  at  the  first  port  in  the  United  States  at 
which  he  shall  arrive  on  his  return  thereto,  and  then  and  there 
produce  the  persons  named  therein  to  the  said  boarding  officer," 
etc.  With  other  provisions  and  exceptions  which  it  is  unneces- 
sary to  recite. 

In  the  present  case  the  requisitions  of  the  act  have  not  been 
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complied  with ;  and  it  is  insisted  on  belialf  of  the  United  States 
that  the  bond  is  forfeited  thereby.  On  the  other  hand,  it  is 
insisted  on  behalf  of  the  plaintiffs  in  error  (the  original  defend- 
ants), that  the  bond  itself  is  a  mere  nullity  and  not  by  law 
required  to  be  given  by  ships  engaged  in  whaling  voyages. 
And  the  main  question,  therefore,  is  whether  a  ship  engaged 
exclusively  in  a  whaling  voyage  is,  within  the  descriptive  words 
and  sense  of  the  Act  of  1803,  c.  62,  "a  vessel  bound  on  a  foreign 
voyage."  If  she  is  not,  then  I  am  of  opinion  that  no  action  can 
be  maintained  on  the  present  bond,  as  it  seeks  to  enforce  a  sup- 
posed statute  duty  and  is  in  the  nature  of  a  penalty,  and  has 
been  exacted  by  the  officers  of  the  government  under  a  mistake, 
as  well  of  their  duty  as  of  law,  and  that  the  judgment  ought  to 
be  reversed. 

It  is  clear  that  it  has  been  for  a  long  period  the  practice  of 
the  ciistom-house  officers  to  take  lists  of  the  crews  and  bonds 
from  the  masters  of  whaling  ships  under  the  supposed  authority 
of  the  Act  of  1803,  c.  62.  And  certainly  this  practice  is  entitled 
to  some  weight  in  ascertaining  the  true  interpretation  of  the  act, 
although  it  cannot  control  the  true  interpretation  of  it  if  the 
practice  does  not  conform  to  it.  And  it  is  not  decisive  in  a  case 
of  this  nature  that  the  mischiefs  to  be  guarded  against  and 
remedied  by  the  Act  of  1803  are  equally  as  applicable  to  whal- 
ing voyages  as  to  voyages  to  foreign  ports  for  the  general  pur- 
poses of  trade.  Where  a  penalty,  or  a  provision  in  the  nature 
of  a  penalty,  is  to  be  enforced,  the  general  rule  is  that  the  statute 
is  to  be  construed  strictly ;  and  the  language  is  not  to  be  en- 
larged to  cover  a  case  standing  upon  similar  grounds,  if  the 
ordinary  interpretation  of  the  terms  would  not  reach  it. 

Now,  the  ordinary  meaning  which  we  annex  in  commercial 
transactions  to  the  words  "  a  vessel  bound  on  a  foreign  voyage," 
is  that  it  refers  to  a  voyage  to  some  port  or  place  within  the 
territory  and  jurisdiction  of  some  '****'  foreign  sovereign.  We 
do  not  restrict  the  meaning  of  the  words  to  voyages  carried  on 
beyond  the  actual  territorial  limits  of  the  United  States  in  con- 
tradistinction to  voyages  on  our  inland  waters,  or  to  mere 
coasting  navigation  in  our  sounds  and  rivers.  We  should  not 
call  a  voyage  from  Boston  to  New  Orleans  a  foreign  voyage, 
although  a  great  portion  of  the  voyage  is  out  of  the  limits  of 
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the  United  States.  In  such  a  case  the  terminus  of  the  voyage 
settles  the  description.  On  the  other  hand,  we  should  call  a 
voyage  from  Boston  to  one  of  the  West  India  Islands,  as  for 
example  to  Cuba,  a  foreign  voyage,  for  the  very  reason  that  one 
of  the  termini  of  the  voyage  for  the  purposes  of  the  enterprise  is 
within  a  foreign  territory.  So  we  never  speak  of  a  voyage  in 
the  bank  and  other  cod  fisheries  as  a  foreign  voyage,  although  in 
such  a  voyage  the  vessel  may  sometimes  touch  at  a  foreign  port. 
Why?  Because  the  ocean  is  deemed  a  common  highway  of  all 
nations  and  foreign  to  none.  It  is  in  no  just  sense  within  any 
foreign  jurisdiction.  And  here  again  Ave  are  governed  in  the 
ajjpellation  by  the  descriptive  termini  of  the  fishing  voyage;  the 
port  from  which  the  vessel  proceeds,  and  to  which  she  is  to 
return.  I  know  no  difference  in  this  particular  in  common 
usage  between  fishing  voyages  and  whaling  voyages.  Whaling 
voyages  are  emphatically  voyages  on  the  ocean.  In  short,  as  a 
generic  expression  "a  foreign  voyage"  means,  in  the  language 
of  trade  and  commerce,  a  voyage  to  some  port  or  place  within 
the  territory  of  a  foreign  nation.  This  is  emphatically  true 
throughout  the  provisions  of  the  duties-collection  Act  of  1799, 
c.  128,  which  still  constitutes  the  leading  statute  to  regulate  our 
intercourse  with  foreign  nations  for  commercial  purposes.  The 
words  there  used  with  regard  to  foreign  importations  are  "goods 
brought  from  a  foreign  port  or  place,"  or  a  vessel  arriving 
"  from  a  foreign  port  or  place."  Similar  descriptive  phraseology 
will  be  found  in  the  act  for  the  government  and  regulation  of 
seamen  in  the  merchant  service  (1790,  c.  56,  §  29),  where  ship- 
ping articles  are  required  on  voyages  of  a  ship  or  vessel  "bound 
from  a  port  of  the  United  States  to  any  foreign  port."  On  the 
other  hand,  in  the  Act  of  1813,  c.  2,  requiring  shipping  articles 
in  the  bank  and  other  cod  fisheries,  the  words  are  "any  vessel 
bound  from  a  port  of  the  United  States  to  be  employed  in  such 
fisheries."  The  Navigation  Act  of  1817,  c.  204,  insists 
throughout  upon  similar  distinctions. 

Passiflg  from  these  general  considerations,  let  us  see  whether 
any  fixed  interpretation  of  a  different  sort  is  to  be  found  in  the 
laws  of  the  Unitad  States.  If  there  be  not,  then  I  take  it  to  be 
clear  upon  the  established  rules  of  interpretation  of  statutes 
respacting  commerce,  that  the  common  commercial  sense  of  the 
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words  is  to  be  adopted,  unless  there  be  a  distinct  controlling 
sense  put  upon  the  words  by  the  legislature.  The  Supreme 
Court  of  the  United  States  have  uniformly  acted  upon  this 
doctrine. 

I  do  not  recollect  but  two  instances  in  which  the  phrase 
"  foreign  voyage "  occurs  in  the  laws  of  the  United  States,  and 
two  only  have  been  pointed  out  at  the  argument ;  and  after  such 
thorough  researches  by  counsel,  I  presume  none  other  exist ;  one 
is  in  the  Statute  of  1803,  c.  62,  now  under  consideration.  The 
other  is  in  the  Act  of  1793,  c.  52,  "for  enrolling  and  licensing 
ships  or  vessels  to  be  employed  in  the  coasting  trade  and  fish- 
eries." Now  this  act  is  the  only  one  specially  directed  to  the 
whale  fisheries  as  well  as  to  the  cod  fisheries.  In  the  eighth 
section  it  declares  "that  if  any  ship  or  vessel  enrolled  or  licensed 
as  aforesaid  shall  proceed  on  a  foreign  voyage  without  first 
giving  up  her  enrollment  and  license,"  etc.,  she  shall  be  liable 
to  seizure  and  forfeiture.  Now  here  the  words  are  distinct  and 
appropriate,  and  applied  to  the  very  subject-matter  of  the  whale 
fisheries.  "Foreign  voyage"  is  used  in  contradistinction  to 
fishing  voyage  and  whaling  voyage,  expressing  the  clear  sense 
of  the  legislature,  that  a  fishing  voyage  or  whaling  voyage  is  not 
a  "  foreign  voyage."  Nearly  thirty  years  ago  this  very  question 
under  that  act  came  before  the  court  in  the  case  of  the  Three 
Broihers,  1  Gall.  142,  and  it  was  then  decided  that  a  fishing 
vessel  which,  according  to  the  course  and  usage  of  the  fishing 
employment,  went  to  a  foreign  port,  if  it  was  not  for  the  purpose 
of  trade  there,  was  protected  from  seizure  and  forfeiture.  In 
short  she  was  not  engaged  in  a  "  foreign  voyage "  in  the  sense 
of  the  act. 

Here,  then,  we  have  a  clear  expression  of  the  legislature  on 
the  very  point  of  interpretation  of  the  words  "foreign  voyage." 
Upon  what  ground  can  this  court,  then,  declare  that  a  whaling 
voyage  is  a  foreign  voyage,  '*"*^  when  Congress  have  used  the 
words  in  contradistinction  thereto  in  an  act  pointed  to  the  very 
subject  of  the  whale  fisheries?  The  act  proceeds  in  another 
section  (21)  to  provide  for  a  permit  to  whaling  ships  "to  touch 
and  trade  at  any  foreign  port  or  place,"  thus  making  a  distinc- 
tion between  whaling  voyages  and  trading  at  foreign  ports. 

The  Act  of  1803,  c.  62,  contains  no  words  expressive  of  a 
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difiFereut  or  more  qualified  sense.  The  words  of  the  act  are  per- 
fectly satisfied  by  understanding  them  in  the  common  commer- 
cial sense  to  mean  a  voyage  to  a  port  or  place  within  the  territory 
of  a  foreign  nation.  What  is  more  important  is  that  the  re- 
maining sections  of  the  act  are  mainly  pointed  to  acts  to  be  done, 
and  to  transactions  which  are  to  take  place  in  foreign  ports 
where  we  have  regular  stationed  consuls  and  commercial  agents. 
It  would  be  impracticable  without  a  violation  of  all  the  common 
rules  of  interpretation,  to  apply  the  regulations  of  the  second 
and  third  section  of  the  act  to  any  whaling  voyage  or  to  any 
voyage  except  one  strictly  for  the  purposes  of  general  trade  to  a 
foreign  port.  Under  such  circumstances  the  general  maxim 
ought  to  be  applied,  nosdtur  a  sodis.  We  are  to  interpret  the 
whole  act  as  having  relation  to  the  same  common  objects,  and  to 
be  expressive  of  the  same  general  relations  of  vessels  in  the 
merchant  service  in  foreign  trade. 

The  Act  of  1813,  c.  184,  "for  the  regulation  of  seamen  on 
board  of  public  and  private  vessels  of  the  United  States,"  seems 
conclusively  to  establish  and  recognize  this  very  construction  of 
the  first  section  of  the  Act  of  1803,  c.  62.  It  declares  (§  2), 
"that  in  all  cases  of  private  vessels  of  the  United  States  sailing 
from  a  port  of  the  United  States  to  a  foreign  port,  the  list  of  the 
crew  made  as  heretofore  directed  by  law  shall  be  examined  by 
the  collector  for  the  district  from  which  the  vessel  shall  clear 
out,  and  if  approved  by  him  shall  be  certified  accordingly." 
The  very  object  of  this  provision  and  the  accompanying  pro- 
visions of  the  act  was  to  afford  protection  to  American  citizens 
whose  names  were  borne  on  the  list.  This  object  certainly  is 
equally  applicable  to  whaling  voyages  and  to  voyages  to  foreign 
ports.  And  yet  the  legislature  speaks  only  as  to  the  latter;  and 
thereby  plainly  shows  that  the  Act  of  1803  had  reference  solely 
to  merchant  vessels  engaged  in  trade  and  bound  to  foreign  ports 
for  the  purposes  of  foreign  commerce. 

Upon  the  whole,  my  judgment  is  that  a  Avhaling  voyage  is 
not  in  the  common  commercial  sense  of  the  words  deemed  a 
"foreign  voyage"  any  more  than  a  voyage  in  the  cod  or  other 
common  fisheries;  that  the  words  "foreign  voyage"  are  in  the 
common  commercial  sense  applied  to  voyages  to  foreign  countries 
where  the  main  terminus  is  a  foreign  port,  for  the  purpose  of 
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exportation  or  importation  in  the  course  of  trade;  tliat  a  voyage 
which  is  to  be  essentially  performed  upon  the  ocean  from  its 
nature  and  objects  is  not  deemed  foreign  to  the  country.  I  am 
also  of  opinion  that  this  is  the  sense  in  which  the  language  has 
been  constantly  understood  by  Congress  in  all  our  public  acts ; 
and  especially  that  this  is  the  natural  and  just  sense  of  the  lan- 
guage in  the  Act  of  1803,  taking  into  consideration  all  the  pur- 
poses and  provisions  within  the  scope  of  that  act.  If  the 
question  were  entirely  new,  I  should  have  no  doubt  on  the 
point.  But  I  think  that  Congress  in  the  Act  of  1793,  c.  62,  for 
enrolling  and  licensing  vessels  for  the  whale  fisheries,  have 
directly  established  this  very  construction,  and  that  no  court  of 
justice  is  at  liberty  to  depart  from  it. ' 

My  judgment,  therefore,  is  that  the  judgment  of  the  District 
Court  ought  to  be  reversed. 


THE  CREW  OF  THE  SHIP  ULYSSES. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1842. — 5  Law  Eep.  241.  J 

Cbiuinal  Law  —  Revolt  on  Boabd  Ship,  What  is. — Any  restraint  of  a  master's 
personal  liberty,  by  force  or  threats  of  bodily  injury,  preventing  his  going 
freely  about  the  ship,  is  a  confinement  and  amounts  to  an  endeavor  to  make  a 
revolt. 

The  TJ lyases,  a  merchant  ship  of  Boston,  sailed  from  that  port 
on  the  25th  of  August,  1798,  on  a  voyage  to  the  northwest 
coast  of  America,  at  that  time  regarded  as  a  most  hazardous 
and  difficult  undertaking.  Nothing  material  occurred  till  their 
arrival  at  St.  Jago,  where  a  lad  going  on  shore  and  not  return- 
ing in  due  season,  was  left  by  the  captain.  In  the  course  of  the 
voyage,  between  St.  Jago  and  the  Falkland  Islands,  the  gunner 
was  suspected  by  the  whole  crew  of  having  committed  depreda- 
tions on  the  bread-room ;  upon  which  he  was  put  in  irons,  and, 
at  his  own  request,  was  put  on  shore  at  the  Falkland  Islands, 
where  they  soon  afterwards  arrived.  Here,  three  of  the  crew, 
discovering  an  uneasy  disposition,  and  a  mutinous  spirit,  were 
severely  beaten  by  the  captain,  who  put  them  in  irons.  Off 
Cape  Horn,  John  Salter,  the  first  officer,  took  a  lunar  observa- 
Bkum.  c.  C— 34. 
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tion,  and  by  his  calculation  they  were  in  longitude  sixty-nine 
degrees  and  some  minutes  west  from  Greenwich.  This  differed 
materially  from  the  captain's  calculation  by  the  dead  reckoning, 
and  originated  a  quarrel  between  them,  which  was  pursued  with 
mutual  violence  and  invective.  On  January  24,  they  were  iu 
imminent  danger  of  running  aground  on  Terra  del  Fuego,  from 
which  they  escaped  by  the  prudence  of  Captain  Lamb.  The 
quarrel  between  him  and  the  mate  was  revived  by  this  circum- 
stance, and  the  next  day  the  latter  Avas  degraded  for  incapacity, 
as  was  entered  in  the  log  book,  and  was  turned  before  the  mast. 
The  voyage  was  then  pursued  without  any  remarkable  occur- 
rence, till  April  30,  when  the  crew  revolted,  seized  the  captain, 
put  him  in  irons,  imprisoned  him  in  his  state-room,  and  trans- 
ferred the  command  to  Salter.  They  had  previously  signed  a 
paper  containing  their  reasons  for  the  revolt.  These  were,  the 
captain's  intemperance,  which  incapacitated  him  for  the  com- 
mand, and  had,  in  two  instances,  endangered  the  safety  of  the 
ship;  and  second,  the  fear  that  in  a  moment  of  passion  he 
would  leave  some  of  them  on  some  desert  island,  or  on  some 
inhospitable  coast,  as  he  had  frequently  threatened. 

The  ship  continued  under  Salter,  in  this  revolted  state,  for  ten 
days,  when  they  arrived  on  the  northwest  coast,  where  by  the 
interposition  of  Captain  Rowan,  of  the  Miza,  and  Captain  Breck, 
of  the  Hanooek,  ships  belonging  to  Boston,  the  crew  returned  to 
their  duty,  Captain  Lamb  was  reinstated  in  his  command,  and 
the  officers  were  impiisoned.  On  the  return  of  the  ship  to  Bos- 
ton, the  three  officers,  John  Salter,  John  Carnes,  Stephen  Bruce, 
Jr.,  and  two  seamen,  John  Bullock  and  Edmund  Smith,  were 
indicted  in  the  Circuit  Court  of  the  United  States  for  feloniously 
confining  the  master  of  the  Ulysses,  and  endeavoring  to  excite  a 
revolt  in  the  ship. 

The  case  being  of  a  somewhat  novel  character,  and  there  being 
an  impression  that  the  crew,  before  confining  the  captain,  had 
good  reason  to  fear  that  he  intended  to  leave  some  of  them 
amongst  the  savages  on  the  northwest  coast,  excited  much  inter- 
est, which  was  greatly  enhanced  by  the  fact  that  the  most  emi- 
nent counsel  of  that  day  were  engaged  on  either  side. 

The  trial  took  place  before  the  Circuit  Court  of  the  United 
States  at  the  October  term,  1800,  before  William  Cushing, 
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Circuit  Judge  of  the  United  States,  and  John  Lowell,  District 
Judge. 

The  case  was  conducted,  on  the  part  of  the  defendants,  by 
TheophMus  Parsons  and  Fisher  Ames.  For  the  government,  by 
Harrison  Gray  Otis,  and  John  Davis,  District  Attorney  of  the 
United  States. 

It  appeared  clearly  in  evidence,  that  the  defendants  confined 
the  master,  and,  indeed,  they  did  not  deny  the  fact,  but  set  up  a 
justification  of  their  conduct. 

Gushing,  J.,  committed  the  cause  to  the  jury.  He  addressed 
them  for  about  ten  minutes,  and,  Avith  great  impartiality  noticed 
everything  of  importance.  He  seemed  to  consider  the  charges 
in  the  indictment  supported,  and  that  the  justification  was  not 
sufficient.  The  jury  found  the  defendants  guilty.  A  motion 
was  made  for  an  arrest  of  judgment,  on  the  ground  that  the 
offense  was  not  felony.  This  was  argued  on  the  ground  already 
mentioned.  The  court  judged  that  it  was  not  felony,  and 
ordered  the  felonioe  to  be  blotted  from  the  indictment.  They 
thought,  however,  that  the  clause  in  the  law,  on '  which  the 
indictment  was  found,  was  not  unconstitutional,  because  in  the 
enumeration  of  the  powers  of  Congi-ess,  they  are  to  take  care  of 
foreign  commerce,  and  to  pass  all  laws  necessary  for  that 
purpose. 

A  question  then  arose,  whether,  on  this  verdict,  the  prisoners 
might  be  punished  for  a  misdemeanor.  This  was  argued.  The 
authorities  did  not  seem  to  justify  it.  The  court  would  have 
arrested  the  judgment,  had  not  the  motion  for  an  arrest  been 
withdrawn  by  the  counsel  for  the  prisoners,  who  must  otherwise 
have  been  exposed  to  a  second  prosecution. 

This  trial  commenced  on  Friday,  October  24,  and  con- 
tinued till  the  following  Monday.  The  jury  returned  their  ver- 
dict on  Tuesday  morning.  On  the  following  Saturday  the 
prisoners  were  brought  up  for  sentence.  Salter  was  ordered  to 
pay  a  fine  of  two  hundred  dollars,  and  to  be  imprisoned  six 
months.  Carnes  and  Bruce  were  fined  the  same  sum  each,  and 
imprisoned  two  months.  Bullock  and  Smith  were  fined  forty 
dollars  each,  and  imprisoned  three  months. 
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UNITED   STATES  v.   CATHERINE  HEWSON. 

[U.  S.  Cirouit  Court,  District  of  MassaoIiusettB,  1814.— 7  Law  Eep.  361.] 

JuET— Peuemptoby  ChalI/Es-gbs.  —  On  an  indictmen-t  for  murder  twenty  per- 
emptory challenges  of  jurors  are  allowed. 

Challenge  or  Juboks  fob  Cause.  —  Consolentioug  scruples  against  finding  a  ver- 
dict which  would  lead  to  capital  punishment  are  a  good  cause  for  challenge  of 
a  juror  in  a  capital  case. 

Smppraa — Enbolliiieiit  oi'  Vessel,  Peesumption  of  Validity  or. — An  enrollment 
will  be  presumed  to  have  been*  legally  tahen  out  unless  the  contrary  is  pi'oven. 

MtTEDEB — BuEDEX  OF  Peoof.  —  On  an  indictment  for  murder,  by  throwing  a 
child  overboard,  the  burden  is  on  the  government  to  prove  (where  such  a 
defense  is  set  up)  that  the  child  had  not  died  in  a  fit  before  it  was  thrown 
overboard. 

The  indictment  contained  two  counts,  the  first  charging  the 
prisoner  with  the  murder  of  her  child  (a  female  infant)  on 
board  the  steamer  Massachusetts,  on  the  passage  hetween  New 
York  and  Boston,  on  the  night  of  July  30,  by  throwing  it 
overboard ;  the  second  charging  the  prisoner  with  the  murder 
of  a  child  (not  alleging  it  to  have  been  her  own). 

At  the  commencement  of  the  trial  the  counsel  for  the  prisoner 
claimed  the  right  of  peremptorily  challenging  thirty-five  jurors, 
but  the  court  ruled  that  the  right  was  limited  to  tAventy.  The 
district  attorney  suggested  that  each  juror  before  being  sworn 
in  chief  should  be  asked  whether  he  had  any  conscientious 
scruples  as  to  finding  a  verdict  of  guilty  in  a  capital  case. 

Franklin  Dexter,  District  Attorney,  for  the  prosecution. 

Charles  B.  Goodrich,  and  John  P.  Putnam,  for  the  defense. 

Story,  J.,  said  this  had  been  the  practice  in  this  court  for  the 
last  twenty-five  years,  ever  since  the  escape  of  two  of  the  most 
atrocious  men  he  ever  knew  in  Rhode  Island,  through  the  scru- 
ples of  two  jurymen.  Accordingly,  as  each  juror  was  called,  the 
question  proposed  was  asked  by  the  district  attorney.  Three 
jurors  declined  being  sworn  from  conseieritious  scruples,  and 
were  set  aside  by  the  court.  The  prisoner  challenged  nineteen 
jurors  peremptorily. 

Before  opening  for  the  defense  the  counsel  for  the  prisoner 
stated  the  point  which  they  should  take  respecting  the  jurisdio- 
lion  of  the  court.     It  was  argued  that  the  national  character  of 
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the  vessel  miist  be  made  out.  A  competent  enrollment  was 
necessary  to  make  out  the  national  character  of  the  vessel.  The 
acting  secretary  was  not  competent  to  take  out  the  enrollment, 
as  he  had  since  continued  to  be  secretary  only  for  the  purpose 
of  taking  out  custom-house  papers.  The  counsel  referred  to 
Hosea  v.  Buchanan,  16  Peters,  215.  The  point  taken  by  the 
counsel  respecting  the  ownership  of  the  vessel  Avas  this.  It  does 
not  appear,  affirmatively,  from  the  evidence  that  the  Individual 
corporators  are  American  citizens.  The  corporation  is  one 
acting  under  an  act  of  the  State  of  New  Jersey. 

The  CouET  on  these  points  ruled  against  the  defendant,  and 
said  that  it  would  be  presumed  that  the  enrollment  was  legally 
taken  out  until  the  contrary  was  shown. 

Stoey,  J.,  in  his  charge  to  the  jury,  adverted  to  the  evident 
facts  that  the  woman  was  not  in  her  right  mind,  and  that  her 
answer  that  she  had  eat  her  child  showed  that  her  reason  was 
not  in  operation  for  any  useful  purpose.  He  also  commented 
upon  the  absence  of  any  motive  for  the  crime,  the  previous  sick- 
ness, weakness,  fever,  and  excitement  of  the  prisoner,  the  proba- 
bility that  her  mind  was  diseased,  her  situation  among  the  deck 
passengers  on  board  a  steamboat  in  the  night,  poor,  destitute, 
and  friendless,  the  doubt  whether  the  child  was  not  dead  before 
it  was  thrown  overboard,  and  the  burden  upon  the  government 
to  make  out  the  case  beyond  a  reasonable  doubt ;  and  intimated 
very  decidedly  that  there  was  no  ground  for  convicting  the 
prisoner. 

The  jury,  without  leaving  their  seats,  rendered  a  verdict  of 
not  guilty. 


EX  PARTE   JOHN   A.   BARRY. 

[U.  S.  Circuit  Court,  District  of  New  Yorli,  1844.— 7  Law  Eep.  374.] 

Habeas  Coepus— Juhisdiction  of  Federal  Cohbts.— The  x-'ederal  Courts  have 
no  jurisdiction  either  by  common  law  or  by  statute,  on  a  petition  by  an  alien,  to 
award  habeas  corpus  to  bring  up  the  body  of  an  infant  daugnter  alleged  to  be 
unlawfully  detained. 

This  was  a  petition  to  the  Circuit  Court  for  a  writ  of  habeas 
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corpus  ad  mthjioiendum,  to  be  directed  to  Mary  Mercein,  relict 
of  the  late  Thomas  E.  Mercein,  of  New  York  City,  and  to 
Eliza  Anna  Barry,  wife  of  the  petitioner,  directing  them  to 
produce  the  body  of  Mary  Mercein  Barry,  daughter  of  the 
petitioner,  by  them  imprisoned  or  detained.  The  petitioner 
alleged  that  he  was  a  resident  of  Nova  Scotia,  and  had  never 
been  naturalized  in  the  United  States;  that  in  April,  1835, 
he  married  his  present  wife,  the  daughter  of  the  late  Thomas 
R.  Mercein,  in  New  York;  that  in  May,  1835,  he  ''"^l  went 
to  Nova  Scotia  with  his  wife,  and  resided  there  about  a 
year ;  that  he  then  removed  to  New  York,  and  remained  until 
April,  1838;  that  he  then  returned  to  Nova  Scotia,  where  he 
has  since  continued  to  reside,  with  a  portion  of  his  family,  leav- 
ing his  wife  and  two  children  temporarily  with  her  father;  that 
his  wife  afterwards  refused  to  return  to  Nova  Scotia,  and  that 
the  petitioner,  after  some  fruitless  negotiation,  allowed  her  to 
remain  with  her  father,  and  retain  their  daughter,  Mary  Mer- 
cein, until  May,  1839;  that  then,  finding  it  vain  to  attempt  to 
induce  her  to  return  to  his  home,  he  formally  demanded  his 
daughter,  but  his  demand  was  not  complied  with;  that  his 
daughter  is  now  in  the  seventh  year  of  her  age;  that  Mercein 
has  lately  deceased,  and  that  the  petitioner's  wife  has  no  means 
of  support  known  to  the  petitioner;  that  she  resides  with,  and 
is  harbored  by,  her  mother,  Mary  Mercein ;  that  the  peti'mer  is 
able  comfortably  to  provide  for  the  support  of  his  daughter; 
and  that  she  is  a  British  subject,  owing  allegiance  to  the  crown 
of  Great  Britain,  at  least  during  her  minority.  The  petition 
also  set  forth  many  other  matters  of  aggravation. 

This  subject  had  previously  undergone  a  searching  discussion 
before  various  tribunals  of  the  State  of  New  York.  Two  of 
the  local  judges  and  the  chancellor  on  these  facts  allowed  a  wi'it, 
but  refused  to  award  the  custody  of  the  child  to  the  father.  (8 
Page,  49.)  The  Supreme  Court,  on  full  discussion,  adopted  a 
different  conclusion,  and  by  two  solemn  decisions  adjudged  that 
the  father,  under  such  a  state  of  facts,  was  by  law  entitled  to 
the  custody  of  an  infant  child.  (25  Wend.  80;  3  Hill,  405;  3 
Law  Rep.  316.)  These  judgments  of  the  Supreme  Court  were 
reviewed  on  error  in  the  court  of  errors,  and  both  reversed  by 
that  tribunal.     (26  Wend.  106,  M.  S.  S.  Ap.  Session,  1844.) 
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The  Supreme  Court  based  their  decisions  upon  the  doctrines  of 
the  common  law,  and  not  upon  the  terms  of  the  Eevised  Stat- 
utes. (2  Rev.  Stats.  466,  §  23.)  The  substance  of  the  enact- 
ment is  that  a  habeas  corpus  shall  issue  on  the  application  of 
any  person  (by  petition  signed  by  himself,  or  another  in  his 
behalf)  "committed,  detained,  confined,  or  restrained  of  his 
liberty,  for  any  criminal  or  supposed  criminal  matter,  or  under 
any  pretence  whatsoever."  (2  Eev.  Stats,  466,  §§  23,  25.)  It 
appears,  therefore,  to  have  been  decided  by  the  court  of  errors, 
that  the  keeping  of  an  infant  female  child,  under  seven  years 
of  age,  from  its  father  by  the  mother,  living  separate  from  him, 
and  who  has  it  in  her  nurture,  is  not  in  the  judgment  of  the  law, 
a  detention  or  restraint  of  the  liberty  of  the  child,  and  that  the 
father  is  not,  by  writ  of  habeas  corpus,  entitled  to  have  such 
possession  of  the  mother  adjudged  illegal,  nor  have  the  custody 
of  the  child  awarded  to  him. 

[3T6]  ^  petition  was  presented  to  the  Supreme  Court  of  the 
United  States  at  the  last  term  substantially  the  same  with  the 
present,  and  was  supported  by  an  elaborate  argument  on  the  part 
of  the  petitioner.  Upon  that  petition  the  court  observed  "  it  is 
the  case  of  a  private  individual,  an  alien,  seeking  redress  for  a 
supposed  wrong  done  him  by  another  private  individual,  a  citi- 
zen of  New  York,"  and  say,  "  it  is  plain,  therefore,  the  court 
has  no  original  jurisdiction  in  the  case,"  and  remark,  "  without 
therefore  entering  into  the  merits  of  the  present  application,  we 
are  compelled  by  our  duty  to  dismiss  the  petition,  leaving  the 
petitioner  to  seek  redress  in  such  other  tribunals  of  the  United 
States  as  may  be  enabled  to  grant  it.  If  the  petitioner  has  any 
title  to  redress  in  these  tribunals,  the  vacancy  in  the  office  of 
judge  of  this  court  assigned  to  that  circuit  and  district  [southern 
district  of  New  York]  creates  no  legal  obstruction  to  the  pursuit 
thereof." 

Betts,  J.,  delivered  a  long  and  elaborate  opinion,  in  which  it 
was  considered  that  the  Supreme  Court  of  the  United  States 
had  not  expressed  a  decisive  opinion  that  the  Circuit  Court  had 
jurisdiction  of  the  matter;  that  the  decisions  of  the  court  of 
errors  are,  within  the  State  of  New  York,  obligatory  to  the 
same  extent  as  enactments  by  positive  law,  and  supply  evidence 
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of  great  weight  and  cogency  as  to  what  the  law  of  the  State  is; 
that  the  alienage  of  the  petitioner  would  not  vary  the  principle, 
even,  if  it  be  conceded  that  by  the  laws  of  his  domicile  he  is 
entitled  as  absolutely  to  the  custody  of  his  infant  children  as  to 
that  of  his  estate ;  and  that  nothing  is  clearer  in  international 
law  than  that  a  party  prosecuting  must  take  his  remedy  in 
accordance  with  the  law  of  the  court,  and  without  regard  to  the 
law  of  his  allegiance.  He  concluded  by  saying  that  he  should 
deny  the  writ  of  habeas  corpus  prayed  for,  because,  (1)  if 
granted,  and  a  return  was  made  admitting  the  fact  stated  in  the 
petition,  he  should  discharge  the  infant,  on  the  ground  that  this 
court  cannot  exercise  the  common-law  functions  of  pareris  pairioB, 
and  has  no  common-law  jurisdiction  over  the  matter;  (2)  be- 
cause the  court  has  not  judicial  cognizance  of  the  matter  by 
virtue  of  any  statute  of  the  United  States;  or,  (3)  if  such 
jurisdiction  is  to  be  implied,  that  then  the  decision  of  the  court 
of  errors  of  New  York  supplies  the  rule  of  law,  or  furnishes 
the  highest  evidence  of  the  common-law  rule,  which  is  to  be  the 
rule  of  decision  in  tlie  case ;  and  (4)  because  by  that  rule  the 
father  is  not  entitled,  on  the  case  made  by  this  petitioner,  to  take 
this  child  out  of  th^  custody  of  its  mother. 
Petition  denied. 


ORE,  V.  BADGEE. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1844. — 7  Law  Eep.  465.] 

Injunction — Ghantino  and  Dissoltjtion  of. — The  grantiag  or  disBolving  of  an 
injunction  before  a  hearing,  in  the  case  of  an  alleged  infringement  of  a  patent, 
depends  on  the  sound  discretion  of  the  court. 

Inpbingement  of  Patent — Tempokabt  Injunction,  When  Gbahted.  —  Where 
a  party  has  enjoyed  the  benefit  of  his  patent  for  a  number  of  years,  by  the 
Bale  of  licenses  to  use  his  invention,  without  his  light  being  disputed,  it  is  good 
ground  for  granting  him  an  injunction  till  the  hearing  against  any  one  who 
infringes,  althougli  the  originality  of  his  invention  may  be  questioned,  and  even 
made  to  appear  doubtful,  by  the  affidavits  for  the  defendant. 

Patext — Infringement — Verdict  in  Suit  at  Law,  Gbound  for  Injunction.— 
If  a  patentee  has  obtained  a  verdict  in  a  suit  at  law  against  a  person  infringing 
his  patent,  it  is  sufficient  gi'ound  for  granting  him  an  injunction  till  the  hearing 
against  another  person  infringing. 

This  was  a  bill  in  equity,  brought  to  restrain  the  defendant, 
a  stove-maker  in  Boston,  from  making  air-tight  stoves,  for 
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which  a  patent  had  been  granted  to  the  late  Isaac  Orr.  The 
suit  was  brought  before  Dr.  Orr's  death,  and  an  injunction  was 
granted  at  the  commencement  of  the  suit,  after  the  usual  notice 
to  the  defendant,  he  making  no  opposition.  After  Orr's  death 
the  suit  was  revived  by  the  administratrix  on  his  estate,  his 
widow,  and  the  defendant  having  filed  his  answer,  in  which  he 
denied  the  originality  of  Orr's  invention,  and  alleged  that  the 
same  sort  of  stoves  had  been  made  by  a  number  of  persons, 
whom  he  named,  before  Orr's  patent  issued  moved  to  dissolve 
the  injunction. 

The  motion  was  heard  before  Spragtje,  J.,  and  a  considerable 
number  of  affidavits  were  read  on  both  sides.  The  material 
facts  which  appeared  by  the  evidence  in  the  case  were  as  fol- 
lows: In  January,  1836,  Dr.  Orr  took  out  his  original  patent 
for  the  air-tight  stove,  and  for  a  number  of  years  after  he 
received  considerable  sums  on  account  of  his  right,  which  was 
not  disputed.  In  the  year  1841  he  brought  a  suit  against  Wil- 
liam C.  Hunneman  &  Son,  for  violating  his  patent.  At  the 
trial  of  this  case,  at  the  October  term,  1842,  Judge  Story  con- 
sidered the  specification  so  defective  in  form  that  he  would  not 
sustain  the  action.  Orr  immediately  surrendered  his  patent, 
filed  an  amended  specification,  and  took  out  a  new  patent.  He 
then  brought  a  new  suit  against  Hunneman  &  Sons  for  a  new 
infringement.  Before  this  suit  came  to  trial  Hunneman  &  Sons 
agreed  to  give  Orr  judgment  for  five  dollars  damages  and  costs, 
and  a  verdict  was  taken  for  that  sum,  and  judgment  entered 
accordingly.  Hunneman  &  Sons  subsequently  paid  the  amount 
of  the  judgment. 

The  plaintiff  produced  a  number  of  affidavits  of  stove  dealers 
and  others  to  show  that  they  regarded  Orr's  invention  as  new, 
and  that  they  were  in  circumstances  in  which  they  must  have 
known  if  any  such  stove  had  been  in  common  use  previously. 
The  defendant,  on  the  other  hand,  produced  a  number  of 
affidavits  f**''^  of  persons,  who  swore  that  they  had  made  and 
seen  stoves  precisely  like  Orr's  many  years  before  his  patent  was 
issued ;  but  most  of  them  did  not  allege  that  they  had  seen  or 
made  any  such  stoves  within  thirteen  years,  or  until  Orr's  patent 
was  issued.  Some  of  the  defendant's  witnesses,  however,  swore 
there  was  no  difference  between  Orr's  stoves  and  the  common 
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sheet-iron  stoves,  but  admitted  that  Orr  had  taught  the  best 
way  of  using  these  stoves.  The  case  occupied  three  days  in  the 
hearing. 

Fletcher,  and  Bewail,  for  the  plaintiff. 

Bartlett,  and  Whiting,  for  the  defendant. 

Speague,  J.,  delivered  an  able  opinion,  substantially  as  fol- 
lows: "This  is  a  motion  to  dissolve  an  injunction  regularly 
granted  in  the  case.  The  case  presented  by  the  plaintiff  is  one 
of  irreparable  mischief ;  for. though  the  remedy  at  law  against 
persons  infringing  on  a  patent  is  in  theory  perfect,  yet  in  prac- 
tice it  is  not  adequate.  If  the  injunction  be  dissolved,  other 
dealers  will  manufacture  without  license;  and  if  the  patent  be 
good,  the  plaintiff  will  have  no  sufficient  remedy.  The  con- 
tinuance or  dissolution  of  an  injunction  is  entirely  within  the 
sound  discretion  of  the  court.  If  the  court  consider  the  right 
of  the  patentee  doubtful,  it  is  not  simply  on  that  ground 
required  to  dissolve  the  injunction.  Other  circumstances  must 
be  considered. 

The  evidence  to  support  the  plaintiff's  right  are:  (1)  The 
issuing  of  the  patent.  (2)  The  quiet  enjoyment  under  it  for 
several  years.  (3)  The  judgment  at  law  against  Hunneman  & 
Sons.  (4)  The  affidavits  of  persons  qualified  to  know,  who 
regard  the  invention  as  new 

It  is  to  be  observed  that  the  defendant's  answer  does  not  deny 
the  plaintiff's  right  of  the  defendant's  own  personal  knowledge. 
The  case,  therefore,  falls  within  the  principle  laid  down  in  Pom" 
V.  Carlton,  3  Sum.  70. 

In  regard  to  the  evidence  to  be  derived  from  the  letters  patent. 
Formerly  patents  were  issued  as  a  matter  of  course  to  all  who 
applied.  Now,  no  patent  is  issued  without  an  examination  of 
skillful  persons  into  the  specification  and  the  subject  of  the 
claim.  Under  these  circumstances  the  issuing  of  the  letters 
patent  affords  more  evidence  of  the  originality  of  the  invention 
than  where  they  were  only  supported  by  the  oath  of  the  patentee. 
Besides  this.  Dr.  Orr  was  in  quiet  enjoyment  of  the  benefit  of 
his  invention  for  several  years  under  the  original  patent,  and 
received  considerable  sums  of  money.     This  is  prima  facie  evi- 
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dence  of  the  right.  If  the  public  submit  to  his  claim  for  a 
reasonable  time,  it  raises  a  presumption  t*"®^  of  right.  This 
presumption  is  not  changed  in  consequence  of  the  original 
patent  being  surrendered  on  account  of  its  informality.  The 
original  patent  was  not  void.  It  was  efficacious  for  some  pur- 
poses. It  preserved  the  right  of  the  patentee,  Avhich  would 
have  been  lost  had  he  permitted  his  stoves  to  be  made  without 
taking  out  his  patent.  The  patentee  was  not  a  wrong-doer,  as 
has  been  suggested  by  defendant's  counsel,  in  the  claim  he  made. 
The  evidence  of  the  right  afforded  by  the  acquiescence  of  the 
public  is  just  as  great  as  if  the  first  specification  had  been 
formal. 

It  is  contended  by  the  defendant's  counsel  that  the  verdict 
and  judgment  in  the  case  against  Hunneman  being  between 
other  parties  can  have  no  effect  on  him,  and  that  no  injunctions 
issue  in  England  in  consequence  of  such  a  judgment.  But  in 
Kay  V.  Ilarshall,  1  M.  &  C  373,  an  injunction  was  granted  in 
favor  of  a  patentee  on  the  strength  of  a  verdict  against  other 
parties  alleged  in  the  bill,  and  the  submission  of  various  persons 
to  the  patentee. 

What  I  have  stated  presents  a  strong  case  for  the  plaintiffs. 
It  is  true  there  are  strong  affidavits  on  behalf  of  the  defendant 
to  show  that  the  invention  was  not  new ;  stronger  in  some  points 
of  view  than  those  for  the  plaintiff.  For  while  the  testimony 
for  the  defendant  is  affirmative  as  to  facts  within  the  personal 
knowledge  of  his  witnesses,  that  for  the  plaintiff  is  merely 
negative  that  his  witnesses  never  saw  or  heard  of  such  stoves 
before  the  patent  was  issued,  evidence  which  is  perfectly  con- 
sistent with  that  of  the  witnesses  on  the  other  side  that  they 
had  seen  such  stoves  at  an  earlier  period. 

Some  remarks,  however,  occur  in  regard  to  the  defendant's 
aflSdavits.  They  may  be  divided  into  two  classes.  The  first 
class  which  speak  of  having  made  or  seen  stoves  exactly  like 
Orr's,  say  that  it  is  from  thirteen  to  twenty  years  since  they  saw 
or  made  them.  Now,  as  Orr's  claim  is  for  a  combination  of 
particulars,  it  seems  not  unlikely  that  here  is  a  defect  of  memory 
in  supposing  they  had  seen  all  the  particulars  combined  together 
in  one  stove  so  long  ago,  when  in  fact  they  were  all  to  be  found 
only  separately  in  several. 
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It  certainly  seems  highly  improbable  that  if  such  stoves  had 
ever  been  in  use  they  would  have  gone  entirely  out  of  use,  as  is 
supposed  they  did  before  Dr,  Orr's  patent  revived  them.  And 
though  it  is  said  by  the  defendant's  witnesses  tlaat  Dr.  Orr  only 
taught  the  mode  of  using  the  stoves,  yet  it  certainly  is  a  matter 
of  surprise  if  the  stoves  were  made  exactly  like  this,  the  mode 
of  using  them  should  never  have  occurred  to  anybody. 

Another  class  of  very  respectable  witnesses  for  the  defendant 
[469]  think  these  stoves  have  been  in  common  use  for  fifty  years. 
Yet  it  seems  highly  improbable  that  a  patent  should  have  been 
applied  for  in  regard  to  a  stove  already  in  common  use ;  that  it 
should  have  been  suffered  to  pass  by  the  examiners;  that  it 
should  have  been  acquiesced  in  by  the  public;  and  that  a  ver- 
dict and  judgment  should  have  been  permitted  by  the  defendants, 
who  had  a  real  controversy  with  the  patentee.  One  other  cir- 
cumstance is  worthy  of  remark.  No  stove  like  Orr's,  made 
before  his  patent,  has  been  produced.  If  such  exist  they  might 
be  found.  One  witness  has  stated  that  he  saw  such  a  one  at 
Bangor.  If  it  had  been  produced  it  would  have  been  far  more 
satisfactory  to  the  court. 

The  only  effect  of  the  defendant's  affidavits  is  to  render  the 
final  success  of  the  plaintiff  doubtful.  But,  as  already  said,  that 
alone  is  not  sufficient  to  dissolve  the  injunction,  under  the  cir- 
cumstances which  exist,  to  sustain  the  plaintiff's  right,  quiet  pos- 
session for  a  reasonable  period,  a  judgment  in  his  favor,  and  the 
irreparable  injury  which  he  would  suffer  by  such  a  course. 

The  injunction  therefore  ought  not  to  be  dissolved. 

KoTE.  Injukotion  for  iNFmnQEiiiEXT  OF  PATENT.  —  Where  a  person  has  long 
enjoyed  undisputed  right  to  an  invention,  he  is  on  that  ground  entitled  to  an  in- 
junction, till  the  hearing,  against  one  who  infringes  snch  patent.  (See  0>t  t. 
Littlefield,  1  Wood.  &  M.  16;  Woodworih  v.  Bali,  X  Wood.  &  M.  258;  citing  ahove 
case.) 


UNITED  STATES  v.  JAMES  HARVEY. 

[U.  S.  Circuit  Court,  District  of  Maryland,  1845.— 8  Law  Bep.  77.] 


Ceiminal  Law — Oesteuotion  of  the  Mail. — A  warrant  in  a  civil  suit  against  a 
mail  carrier  is  no  justification  to  the  officer  executing  it,  on  an  indictment  for 
obstructing  the  mail. 
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James  Harvey  was  indicted  at  the  April  term,  1845,  of  the 
Circuit  '''^J  Court  of  the  United  States  for  the  district  of 
Maryland  for  an  illegal  detention  of  the  mail.  The  indictment 
charged,  in  the  first  count, "  that  the  said  Harvey  did,  on  the  13th 
day  of  December,  1844,  at  the  district  aforesaid,  knowingly  and 
wilfully  retard  the  progress  of  the  mail  of  the  United  States,  con- 
trary to  the  form  of  the  act,"  etc.  The  second  and  third  counts 
charged  that  said  Harvey  did  arrest  and  detain  a  certain  Stephen 
B.  Miles,  then  and  there  being  a  carrier  of  the  said  mail,  and  then 
and  there  being  in  the  due  execution  of  his  duty  as  such  carrier, 
and  thereby  did,  knowingly  and  wilfully,  retard  the  passage,"  etc. 

It  appesfted  from  the  evidence  that  the  traverser  was  a  consta- 
ble of  Harford  County,  Maryland  j  that  he  had  arrested  the  car- 
rier by  virtue  of  a  warrant  in  an  action  of  trespass  qu,are  clauswm 
fregit,  issued  by,  and  returnable  before,  a  justice  of  the  peace  of 
said  county;  that  said  justice  had  jurisdiction  in  the  case;  and 
that  the  carrier  was  actually  engaged  in  carrying  the  mail  at  the 
time  of  the  arrest.  The  traverser  took  the  carrier  to  the  justice, 
who  lived  near  the  route  he  was  traveling.  The  traverser  was 
ignorant  of  the  law  of  Congress,  and  did  not  detain  the  carrier 
longer  than  was  necessary  for  the  execution  of  the  warrant.  The 
detention  was  but  a  short  time,  and  the  carrier  got  to  the  next 
office  (Bel-air)  at  his  usual  hour. 

Upon  these  facts  the  counsel  for  the  traverser  prayed  the  court 
for  the  following  instructions  to  the  jury :  (1)  That  the  trav- 
erser, being  a  ministerial  officer,  was  justified  by  the  warrant  in 
making  the  arrest.  (2)  That  if  the  warrant  did  not  justify  the 
arrest,  yet  the  traverser,  being  ignorant  of  the  law  of  Congress, 
and  having  acted  bona  fide  throughout,  according  to  what  he 
conceived  to  be  his  duty,  did  not  "knowingly  and  wilfully" 
obstruct  the  passage  of  the  mail  according  to  the  sense  in  which 
the  latter  term  is  used  in  the  act. 

In  support  of  the  first  prayer  he  cited  Act  of  Assembly  of 
Maryland,  1715,  c.  15,  §  6 ;  Sewell  on  Sheriff,  46  Law  Lib. 
98,  99,  437;  Watson  on  Sheriff,  7  Law  Lib.  53,  99.  131 ;  Tarl- 
ion  V.  Fisher,  2  Doug.  E.  671 ;  Petersdorff  on  Bail,  10  Law  Lib. 
130;  Nkoh  v.  Thmnas,  4  Mass.  234;  Sanford  v.  Mcols,  13 
Mass.  288 ;  Sperry  v.  Willard,  1  Wend.  32,  33 ;  Secor  v.  Bell, 
J  8  Johns.  52;   Ray  v.  Hogeboom,  11  Johns.  433;    Common- 
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wealth  V.  Kennard,  8  Pick.  137;  Ontario  Bank  v.  Hallett,  8 
Co  wen,  193, 1 94 ;  6  Gill  &  Johns.  E.  412 ;  United  States  v.  HaH, 
1  Peters  C.  C.  390. 

In  support  of  second  prayer,  he  cited  Dwarris  on  Statutes,  9 
Law  Lib.  658-695,  702,  736,  737,  738,  743,  756.  To  show  the 
legal  '•'"^  sense  of  the  term  "wilfully,"  he  referred  to  2  Russell 
on  Crimes,  594,  597,  631,  5th  Am.  ed. ;  6  Binn.  261 ;  Hawkins' 
Pleas  of  the  Crown,  Book  1,  c.  69,  §  2;  3  Burn's  Just.  251; 
McNally's  Ev.  635. 

The  counsel  for  the  prosecution  relied  upon  United  States  v. 
Barney,  reported  in  3  Hall's  Law  Journal,  128. 

The  counsel  for  the  defendant,  in  reply,  contended  that  the 
case  cited  from  Hall's  Law  Journal  was  not  analogous.  It  was 
the  case  of  an  innkeeper  detaining  horses  employed  in  carrying 
the  mail,  for  feed  furnished.  The  defendant  in  that  case  was  not 
a  ministerial  officer.  There  was  no  warrant  directing  him  to 
detain  the  horses.     He  detained  them  by  his  own  voluntary  act. 

William  L.  Marshall,  district  attorney,  for  the  United  States. 

Coleman  Ydlott,  for  the  traverser. 

After  hearing  the  argument  on  the  prayers,  the  court  (Taney, 
C.  J.,  and  Heath,  J.)  adjourned  for  the  purpose  of  giving  the 
point  stated  mature  consideration.  Subsequently,  the  chief 
justice  delivered  the  following  as  the  opinion  of  the  court:  — 

Taney,  C.  J.  —  The  point  raised  in  this  case  is  one  of  great 
interest  and  importance.  The  only  decisions  which  appear  to 
have  been  made  in  reference  to  the  liability  of  mail  carriers  to 
arrest  are  those  reported  in  3  Hall's  Law  Journal,  128,  and  1 
Peters'  Cir.  Court  Reports,  390 ;  the  first  given  by  Judge  Win- 
chester, in  the  United  States  District  Court  for  the  Maryland 
district ;  the  second,  by  Judge  Washington,  in  the  United  States 
Circuit  Court  for  the  circuit  of  Pennsylvania.  These  decisions 
seem  to  some  extent  conflicting.  Regarding  them  in  this  light, 
we  feel  it  our  duty  to  follow  the  views  expressed  by  Judge  Win- 
chester, the  very  distinguished  judge  who  presided  in  the  Dis- 
trict Court  of  Maryland,  and  who  was  therefore  virtually  our 
predecessor.     We  do  not  consider  the  warrant  a  justification  to 
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the  officer.     Yet  the  mere  serving  of  the  warrant  would  not 

render  the  party  liable  to  an  indictment  under  this  law.     But  if, 

by  serving  the  warrant,  he  detained  the  carrier,  he  would  then 

be  liable.     "We  do  not  construe  the  term  "  wilfully  "  in  the  same 

sense  as  the  traverser's  counsel.     If  the  traverser,  by  serving  the 

warrant,  detained  the  carrier,  then  he  "  wilfully "  detained  him 

in  the  sense  that  word  is  used  in  the  act  of  Congress. 

The  jury  found  a  verdict  of  guilty,  and  the  traverser  was  fined 

one  dollar  and  costs. 

Note.  Obstkuctihg  the  Mail  by  Abbest  of  Caeeier.— Civil  process  will  fur- 
nish no  justification  lor  the  arrest  of  a  person  carrying  the  mails,  But  the  rule  is 
different  as  regards  criminal  process.  (See  U.  S.  v.  Klrby,  7  Wall.  487,  citing  above 
case  and  approving  this  doctrine ;  and  Xf.  S.  v.  Three  liailroad  Gars,  1  Abb.  TJ,  S. 
203,  where  the  same  is  discussed  and  questioned.) 


THE  FARMERS'   &   MECHANICS'  BANK  v.   WM. 
STICKNEY   ET  AL. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1845. — 8  Law.  Eep.  161.] 

Agesct — LiABiun  OP  Pbisgipal.  —  A  principal  is  liable  for  drafts  drawn  by  an 
agent  after  the  expiration  of  his  authority,  to  pay  for  prior  purchases,  duly 
authorized. 

Debtob  and  Ceeditob — Application  of  Patmbnts. — Where  an  assignee  of  certain 
drafts,  in  trust  for  the  payment  of  debts  incurred  thereon,  recovers  on  some  and 
not  on  others,  the  amount  recovered  should  be  applied  pro  rata  to  the  several 
drafts. 

This  was  an  action  of  assumpsit  on  three  bills  of  exchange, 
drawn  by  one  Orkin  Rood  upon  the  defendants,  in  favor  of  Lewis 
Rood  or  order,  November  22,  1838 ;  one  for  $2,000  and  one  for 
$4,000,  both  payable  in  three  months,  and  one  for  $4,000,  pay- 
able in  four  months.  The  drafts  were  refused  acceptance  by  the 
defendants;  and  this  suit  was  brought  by  the  plaintiffs  as 
indorsees,  to  recover  the  amount  of  the  bills  of  exchange,  upon 
the  ground  that  they  were  drawn  by  Rood  for  the  benefit,  and 
by  the  authority  of  the  defendants,  and  were  discounted  by  the 
plaintiffs  upon  the  credit  of  the  defendants.  The  declaration 
contained  special  counts  upon  a  promise  to  accept- the  bills;  and 
also  the  money  counts  as  for  money  advanced  and  paid  for  the 
use  of  the  defendants.     The  general  issue  was  pleaded . 


544      Farmers'  &  Mechanics'  Bakk  v.  Stickney. 

At  the  trial,  it  appeared,  among  other  evidence,  that  Rood,  the 
drawer,  was  employed  by  the  defendants  in  the  spring  of  1836, 
to  purchase  upon  their  account  large  quantities  of  butter  and 
cheese,  not  exceeding  certain  prices,  and  that  the  agency  was  to 
end  early  in  the  month  of  November  of  the  same  year.  Eood 
made  purchases  to  a  large  amount  under  this  agency,  which  he 
paid  for  in  part  by  cash  furnished  by  the  defendants,  and  in  part 
by  the  proceeds  f***^  of  drafts,  drawn  by  him  on  the  defendants, 
and  discounted  by  the  plaintiffs.  All  of  these  drafts  were 
accepted  and  paid  by  the  defendants,  except  the  three  upon  which 
the  present  action  was  founded.  The  latter  were  drawn  after 
the  expiration  of  the  agency,  the  extent  of  which,  according  to 
evidence  in  the  case,  was  communicated  to  the  president  and  one 
or  more  of  the  directors  of  the  bank;  but  there  was  also  evidence 
to  show  that  the  two  drafts  of  $4,000  each  were  to  pay  for  the 
purchases  of  butter  and  cheese,  actually  made  before  the  agency 
expired.  The  draft  of  $2,000  was  in  fact  specially  authorized 
by  the  defendants,  for  the  purpose  of  procuring  money  to  be 
sent  by  Rood  to  the  defendants  for  another  purpose ;  but  the  let- 
ter containing  this  authority  was  not  shown  by  Eood  to  the 
plaintiffs.  He  stated  to  them  that  the  draft  was  required  for 
payment  of  amounts  due  on  old  bills,  for  the  purchases  made 
under  the  agency,  which,  in  fact,  was  untrue. 

Soon  after  dishonor  of  the  drafts,  Eood  brought  an  action 
in  the  Circuit  Court  in  Boston,  against  the  defendants,  for  the 
supposed  balance  due  him  under  the  agency,  and  also  for  dam- 
ages sustained  by  reason  of  the  dishonor  of  the  drafts,  which  suit 
was  ultimately  referred  to  arbitrators.  On  the  24th  of  Decem- 
ber, 1836,  Eood  made  an  assignment  to  the  plaintiffs,  which, 
after  reciting  that  he  owed  them  $10j000  or  thereabouts  upon  the 
three  drafts,  proceeded  to  assign  to  the  bank  the  claims  of  Eood 
against  the  defendants,  in  trust,  to  apply  the  proceeds,  after 
deducting  expenses,  "towards  the  payment  and  satisfaction  of 
all  moneys  due  or  owing  from  the  said  Eood  to  the  said  Farm- 
ers' and  Mechanics'  Bank,"  and  to  pay  the  balance,  if  any,  to 
Eood  or  his  assigns.  There  was  also  a  clause,  giving  authority 
to  the  bank  to  prosecute  the  suit,  or  any  other  suits  to  recover 
the  demands  assigned.  The  proceedings  before  the  arbitrators 
were  conducted  by  persons  employed  by  the  bank.    In  June, 
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1840,  the  arbitrators  awarded  the  sum  of  $4,962.35,  as  due  by 
the  defendants  to  Eood.  In  the  proceedings  before  the  arbi- 
trators, no  credit  was, given  to  the  defendants  for  the  drafts  so 
dishonored,  and  no  credit  was  claimed  by  them  therefor. 

The  defendants  contended,  (1)  that  the  award  and  proceed- 
ings under  the  arbitration  by  the  plaintiffs  were  an  estoppel 
of  their  demands  in  the  present  suit;  (2)  that  Rood  had  no 
authority  to  draw  the  drafts  on  the  defendants  now  in  contro- 
versy, so  as  to  bind  them  to  accept  and  pay  the  same ;  (3)  that 
the  bank  did  not  discount  the  drafts  on  the  credit  of  the  defend- 
ants, but  solely  on  the  credit  of  Rood  and  the  payee ;  (4)  that 
the  evidence  did  not  establish  that  the  drafts  were  drawn  in 
order  to  pay  for  butter  f^**^  and  cheese  purchased  for  the  defend- 
ants ;  (5)  that  the  defendants,  at  all  events,  were  not  liable  for 
the  draft  of  $2,000,  as  the  same  was  not  drawn  in  jjursuance  of 
the  authority  given  by  the  letter  before  referred  to,  but  was 
drawn  upon  a  false  statement  made  by  Rood. 

The  court  afber  summing  up  the  evidence  applicable  to  these 
points,  left  the  case  to  the  jury  upon  the  evidence,  with  the  sug- 
gestion that  upon  the  first  three  points  the  evidence  seemed  to 
preponderate  in  favor  of  the  plaintiffs,  and,  as  to  the  fifth  point, 
that  the  defendants  were  not,  upon  the  admitted  facts,  liable  upon 
the  $2,000  draft.  Upon  this  suggestion,  the  counsel  agreed 
that  the  jury  should  give  a  verdict  for  the  plaintiffs  in  the  sum 
of  $10,000 ;  and  that  it  should  be  referred  to  an  auditor  to  settle 
the  exact  amount,  according  to  the  suggestion  of  the  court ;  and 
that  the  verdict  should  be  amended  accordingly. 

The  case  was  referred  to  George  T.  Curtis,  as  auditor,  Avho, 
after  hearing  the  parties,  reported  the  amounts  due  upon  the  sev- 
eral drafts,  and  also  the  amount  of  the  award,  deducting  the  costs 
and  expenses.  The  report  stated  further,  that  the  plaintiffs' 
counsel  claimed  the  right  to  appropriate  the  money  received 
under  the  award,  after  deducting  the  charges,  being  $3,823.48, 
first  to  extinguish  the  draft  for  $2,000,  and  then  to  apply  the 
balance  towards  the  two  drafts  found  hj  the  verdict,  as  due  from 
the  defendants  to  the  plaintiffs;  and  that,  to  show  that  the 
plaintiffi  had  never  made  any  appropriation  inconsistent  with 
their  present  claim,  the  plaintiffs  called  several  witnesses,  who 
were  objected  to  by  the  defendants.  Their  evidence  was  reported 
Bbtoj.  C.  C— 35. 
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by  the  auditor,  and  was  to  the  effect,  that  the  president  or 
directors  had  never  directed  any  appropriation  of  the  payments 
under  the  award,  and  that  the  entries  were  made  by  the  cashier, 
without  any  authority  from  the  other  officers,  simply  to  show 
how  much  was  due  to  the  bank.  The  case  now  came  on  to  be 
heard  upon  the  auditor's  report. 

Choate,  and  Orovminshield,  for  the  plaintiffs. 

C.  G.  Loving,  and  S.  Bartlett,  for  the  defendants. 

Story,  J.,  afterwards  delivered  tae  opinion  of  the  court.  He 
said  that,  although  the  question  respecting  the  correctness  of  the 
charge  to  the  jury,  upon  which  the  draft  of  $2,000  was  disal- 
lowed, was  not  open  upon  the  present  report,  yet,  if  it  were,  he 
remained  of  the  same  opinion  which  he  then  expressed.  The 
ground  upon  which  the  defendants  were  held  liable  for  the  two 
drafts  of  $4,000  each  was,  that  they  were  drawn  under  the 
authority  given  to  him  f*"*^  by  the  defendants,  for  the  payment 
of  debts  incurred  in  purchases  for  them,  and  advances  made  by 
the  bank  with  a  full  knowledge  of  his  authority.  But  at  the 
time  the  draft  of  $2,000  was  given,  the  authority  had  expired, 
and  the  bank  knew  the  fact.  The  new  draft  was  not  obligatory 
upon  the  defendants,  unless  drawn  in  conformity  with  some  new 
authority.  It  was  not  drawn  in  pursuance  of  such  new  author- 
ity, for  the  letter  of  the  defendants  was  never  shown  to  the  bank. 
The  original  authority  was  limited  to  the  amount  of  purchases 
made  before  the  expiration  of  the  authority.  This  limitation 
was  known  to  the  bank,  and  they,  consequently,  could  not  bind 
the  defendants  by  any  discounts,  after  the  original  authority  had 
expired,  except  so  far  as  the  same  were  necessary  to  pay  for  the 
purchases,  made  before  the  expiration  thereof.  The  draft  of 
$2,000  was  not  required  for  any  such  purchases  so  made,  and 
the  defendants  ought  not  to  be  bound  by  it. 

The  remaining  question  was,  how  was  the  money  received 
under  the  award  to  be  appropriated?  It  was  to  be  applied  pre- 
cisely as  required  by  the  terms  of  the  assignment.  The  law 
made  no  appropriation  different  from  the  intention  of  the  parties. 
By  that  assignment,  the  expenses  were  to  be  first  deducted,  and 
the  balance  only  applied  to  the  discharge  of  all  the  debts  con- 
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templated  in  the  assignment,  which  ^vere  the  three  drafts  now  in 
suit.  The  balance  must  be  applied  to  all  the  debts,  and  conse- 
quently must  be  applied  pro  rata.  Four  fifths  were  to  be 
appropriated  to  the  two  drafts  of  $4,000,  and  one  fifth  to  the 
draft  of  $2,000. 

To  the  suggestion,  that  an  actual  appropriation  was  made  by 
the  cashier,  there  were  two  answers,  either  of  which  would  be 
decisive  against  it.  First.  No  such  appropriation  was  authorized 
by  the  directors,  and  without  their  authority  no  such  appropria- 
tion could  be  validly  made  by  the  cashier ;  and,  in  fact,  the  cashier 
testified  that  he  himself  never  intended  to  make  any  appropria- 
tion. Second.  Under  the  a.ssignment,  no  such  appropriation 
could  be  made,  unless  by  the  positive  consent  of  both  parties, 
dispensing  with,  and  recalling  the  original  appropriation  made 
in  the  assignment. 

The  result  of  the  opinion  of  the  court  was,  that  the  defendants 
were  liable  upon  the  two  drafts  of  $4,000  each,  with  interest 
from  maturity,  until  the  receipt  of  the  money  under  the  award. 
The  expenses  were  then  to  be  deducted  from  the  award,  and 
four  fifths  of  the  balance  ($3,823.48),  were  to  be  credited  against 
the  amount  of  those  drafts.  Upon  the  balance  of  the  two  drafts, 
after  such  deduction,  the  plaintiffs  were  entitled  to  interest  up  to 
the  time  when  the  verdict  was  rendered. 
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HARRIS,    ET    AL. 
[U.  8.  Circuit  Court,  District  of  Massachusetts,  1847.  —9  Law  Bep.  542.] 

CosT3,  What  Eecotebaele  ab.  —Where  five  members  of  a  eopartnersliip  were  sum- 
moned as  tniBtees,  and  four  of  them  signed  and  made  oath  to  a  special  answer, 
on  which  they  were  discharged,  several  costs  of  travel  and  attendance  were 
allowed  to  the  four,  but  not  for  counsel  fees. 

In  each  of  these  cases,  Francis  Skinner  and  four  others  were 
summoned  as  trustees,  described  as  "  partners  in  trade,  under  the 
firm  of  Francis  Skinner  &  Co.,"  and  notified  in  the  writ  that  they 
were  "summoned  as  such  partnership,  and  not  as  individuals." 
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At  the  return  day,  their  counsel  entered  five  separate  appear- 
ances, and  filed  five  separate  general  answers,  by  attorney,  in 
each  case.  A  single  set  of  special  interrogatories  was  then 
put  to  the  trustees,  ^^*"^  with  this  caption:  "Interrogatories 
addressed  to  Francis  Skinner  and  others,  summoned  as  trustees 
under  the  firm  of  Francis  Skinner  &  Co.,  to  which  their  single 
joint  answer  by  any  one  member  of  the  firm  will  be  sufficient." 
To  these,  the  trustees  filed  a  single  joint  answer,  signed  "  Francis 
Skinner  &  Co.  by  Francis  Skinner,"  and  sworn  to  by  Mr.  Skin- 
ner. The  trustees  afterwards  put  in  a  further  voluntary  answer, 
stating  facts  to  which  they  had  not  been  interrogated',  and  signed 
and  sworn  to  by  four  of  the  five  members,  one  being  out  of  the 
coinmonwealth.  On  this  answer  they  were  dischargedj  and 
their  counsel  clairiied  ten  several  bills  of  costs,  viz. :  five  in  each 
case,  which,  with  counsel  fees  claimed,  amounted  to  a  little  more 
than  two  hundred  dollars.  This  was  resisted  by  the  plaintifis' 
c6unsel,  who  contended  that  the  cOsts  Should  be  joint  in  each 
case. 

Charles  P.  Ouirtis  dted  Rev.  Stat,  of  Mass.  c.  109',  §  49,  adopted 
as  a  part  of  the  rules  of  practice  in  the  Circuit  Court,  to  this 
effect :  "  If  a:ny  person,  summoned  as  a  ti-ustee,  shall  appear  at 
the  first  term,  and  submit  himself  to  an  examination  upon  oath, 
he  shall  be  allowed  his  costs  fo-r  travel  and  attendance,  and  such 
further  sum,  as  the  court  shall  think  reasonable,  for  his  counsel 
fees  and  other  necessary  expenses."  He  contended  that  this 
statute  was  peremptory,  and  ensured  costs  to  each  person,  making 
no  provision  for  a  partnership,  which  is  not  a  person.  There  is 
a  special  provision  for  corporations. 

B.  H.  Dana,  Jr.,  for  the  plaintiffs,  contended  that  this  statute, 
having  only  the  force  of  a  rule,  in  the  Circuit  Court,  was  not 
peremptoiy,  but  dii^ectory,  and  addressed  itself  to  the  discretion 
of  the  court.  If  the  plaintiffs  clearly  confined  themselves  to  the 
joint  debt,  and  required  only  the  answer  of  one  member  of  the 
firm,  the  attendance  and  answers  of  the  others  were  nnnecessary, 
and  ought  not  to  entitle  them  to  several  costs,  any  more  than 
would  several  pleas  nnnecessarily  put  in  by  joint  defendants. 
They  becoine,  in  fact,  one  party.  There  is  no  decision  of  the 
Supreme  Court  of  the  State  on  this  point,  but  it  is  because  the 
practice  is  uniform,  and  recognized  in  the  State  courts.     There 
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was  also  an  agreement  among  the  members  of  the  Suffolk  bar, 
several  years  ago,  to  which  the  trustees'  counsel  was  party,  to 
tax  but  one  bill  in  a  case  like  the  present. 

Mr.  Curtk  replied  that  the  agreement  referred  to  was  made 
before  the  plaintiffs'  counsel  came  to  the  bar,  and  as  he  was  not 
a  party  to  it,  he  was  not  entitled  to  the  benefit  of  it.  Also,  the 
agreement  was  no  longer  in  force,  as  the  association  of  the  bar 
was  dissolved.  He  doubted  the  uuiformity  of  the  practice,  and 
suggested  '^**^  that,  so  far  as  it  existed,  it  probably  had  its  origin 
in  the  agreements  of  the  bar. 

Speague,  J.,  intimated  an  opinion  in  favor  of  several  costs, 
but  was  willing  to  hear  evidence  as  to  the  practice  in  the  courts 
of  the  State.  The  case  was  accordingly  postponed  for  that 
purpose. 

Speague,  J.,  at  a  subsequent  day,  gave  the  following  opinion : 
The  statute  seems  to  me  to  be  peremptory.  It  says  "any  per- 
son," while  the  statute  regulating  costs  between  principals,  uses 
the  term  "party."  In  the  latter  case,  it  becomes  a  question, 
whether  or  not  certain  persons,  joined  as  defendants,  are  or  are 
not  one  party.  This  statute  takes  no  cognizance  of  anything  but 
persons  and  corporations.  A  partnership  is  not  a  person.  It  is 
contended  that  the  statute,  being  only  a  rule  in  this  court,  is 
directory,  and  addressed  to  our  discretion.  Still,  we  must  con- 
strue it  according  to  its  terms,  and  these  seem  to  me  distinct. 
The  notice  given  by  the  plaintiffs,  in  their  writ,  is  sufficient  to 
confine  their  attachment  to  the  joint  debt ;  yet  this  does  not  excuse 
the  trustees  from  appearing,  according  to  the  exigency  of  the 
writ,  and  submitting  themselves  severally  to  examination,  under 
oath,  as  to  the  joint  debt.  One  may  know  what  another  does 
not.  The  plaintiffs  have  a  right  to  the  answer  of  each,  as  to  the 
joint  debt.  In  this  case,  the  plaintiffs  have  several  answers,  and 
agree  to  receive  the  answer  of  any  one  of  the  firm ;  but  this  does 
not  excuse  the  others  from  attendance.  They  have  no  leave  to 
go  out  of  court.  All  are  liable  to  be  charged,  on  the  answer  of 
one;  and  if  charged,  each  is  liable,  ultimately,  to  a  judgment 
upon  scire  facias  against  his  private  property  and  his  body.  I 
think  each  trustee  must  remain  in  court  until  he  is  discharged,  or 
a  discontinuance  is  entered  against  him.     If  so,  he  should  have 
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his  costs  for  attendance.  He  also  has  a  right  to  put  in  a  separate 
answer,  if  he  pleases,  notwithstanding  the  notice. 

The  evidence,  as  in  the  practice  in  the  State  courts,  has  been 
before  me,  and  I  must  consider  it  proved  that  the  practice  in 
Suffolk,  Middlesex,  and  probably  all  the  other  counties,  is  to 
allow  but  one  bill  of  costs  in  a  case  like  the  present.  This  is, 
however,  a  custom  of  the  clerks  and  the  gentlemen  of  the  bar, 
arising  perhaps  from  courtesy  or  agreement.  It  has  never  been 
officially  recognized,  nor  has  the  statute  ever  been  solemnly 
passed  upon,  by  the  Supreme  Court.  It  appears  that  Chief  Jus- 
tice Williams  decided,  in  conformity  with  the  practice,  in  the 
court  of  common  pleas ;  but  the  case  was  not  reported,  and  that 
learned  judge  is  not  able  to  refer  us  to  the  name  or  date  of  the 
case.  There  may  have  ^^^^^  been  circumstances  in  the  case,  not 
now  recollected,  which  would  not  make  it  conform  altogether  to 
the  present.  Moreover,  so  long  as  this  decision,  as  well  as  the 
practice,  is  liable  to  be  revised  and  perhaps  reversed  by  the 
higher  tribunal,  I  feel  bound  to  follow  ray  own  judgment. 
Whereas,  if  the  exi-sting  practice  had  been  solemnly  recognized 
and  established  by  the  highest  tribunal  in  the  State,  I  should 
prefer  to  follow  it,  forthe  sake  of  uniformity  of  practice,  although 
not  legally  binding  in  this  court. 

As  one  of  the  trustees  did  not  sign  the  special  answer,  being, 
as  appears,  out  of  the  commonwealth,  his  costs  will  be  disal- 
lowed. The  other  trustees  are  adjudged  several  costs,  in  each 
case,  for  travel  and  attendance,  but  not  for  counsel  fees. 


BUCK    ET    AL.    V.    COBB    ET    AL. 
[V.  S.  Circuit  Court,  District  of  New  Tfork,  1847.  — 9  Law  Rep.  645.] 

Patent— Injunction  Against  Agent  Selling  Infbingement. — ^An  agent  who  merely 
sella  an  article  which  is  an  infringement  of  a  patent,  is  a  joint  trespasser  with 
the  manufacturer  of  the  same,  and  an  injunction  will  lie  as  well  against  the 
former  as  the  latter. 

Pasties, TO  Bill  to  Eesteain  Ixfeingement.— A  person  interested  in  a  patent 
though  not  within  the  particular  district  in  which  the  suit  is  brought,  may 
be  made  a  party  to  a  bill  to  restrain  infringement  in  such  district. 
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Injunction  to  Bestrain  Intkinqement,  When  Gbanted.  —  An  exclnsiTe  possession 
of  long  duration  under  a  patent  is  ground  for  granting  an  injunction  to  prevent 
an  infringement,  without  obliging  the  patentee  previously  to  establish  his  right 
at  law. 

This  was  a  motion  for  an  injunction,  argued  before  the  Hon. 
Alfred  Conkling,  district  judge  of  the  United  States,  for  the 
northern  district  of  New  York,  at  his  chambers,  in  the  village  of 
Auburn,  on  the  7th  and  8th  days  of  December,  1846. 

The  complainants  filed  their  bill,  setting  forth  that  previously 
to  the  20th  of  May,  1839,  the  complainant.  Buck,  was  the 
inventor  of  improvements  in  a  cooking  stove,  for  which  he,  on 
that  day,  obtained  a  patent.  Copies  of  the  letters  patent  and 
specification  were  annexed.  The  specification  claimed  as  the 
invention,  the  extending  of  the  oven  under  the  apron,  or  open 
hearth  of  the  stove,  in  combination  with  reverberating  flues  for 
conducting  the  heat,  etc.,  under  the  oven  into  a  hot  air  chamber, 
in  front  of  the  oven  under  the  hearth.  The  stove  made  accord- 
ing to  this  patent  is  known  as  Buck's  cooking  stove.  The  bill 
further  set  forth  that  the  improvements  were  put  into  use  soon 
after  the  patent  was  obtained,  and  were  useful  and  of  great  value, 
and  a  source  of  profit  to  the  patentee.  The  bill  was  accompanied 
by  various  affidavits,  setting  f**"^  forth  the  title  of  the  complain- 
ants and  the  infringement  of  the  patent  by  the  defendants.  It 
appeared  from  them  that  the  complainants  were  the  joint  owners 
of  the  patent  for  the  whole  United  States,  although  the  com- 
plainant Buck  had  no  interest  in  the  same  within  the  city  and 
county  of  Albany,  and  that  the  defendant  Cobb  was  engaged  in 
the  city  and  county  of  Albany,  in  manufacturing  stoves  of  a 
patent  known  as  Hermance's  patent,  claimed  to  be  made  under 
a  patent  obtained  by  one  John  C.  Hermance,  later  in  point 
of  time  than  Buck's  patent,  which  stoves  the  defendant  Her- 
mance was  engaged  in  selling  in  various  parts  of  the  country. 
Those  stoves,  as  the  complainants  alleged,  embraced  the  improve- 
ments patented  by  Buck,  and  were  a  violation  of  his  patent. 
It  further  appeared  that  an  action  at  law  in  the  Circuit  Court 
of  the  United  States,  for  the  northern  district  of  New  York,  had 
been  instituted  against  the  defendants,  for  a  violation  of  Buck's 
patent,  which  was  tried  at  Albany,  in  October,  1845.  But  the 
jury  did  not  agree  upon  a  verdict.     Another  trial  was  had  at 
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Albany,  in  October,  1846,  and  the  jury  again  failed  to  agree. 
The  complainants  had  already  incurred  in  prosecuting  the  litiga- 
tion some  twelve  hundred  dollars  of  costs,  and  had  paid  out 
four  hundred  and  fifty  dollars  for  counsel  fees.  It  also  appeared 
that  in  July,  1846,  an  injunction  had  been  granted  by  the  Cir- 
cuit Court  of  the  United  States  for  the  district  of  Ohio,  restrain- 
ing certain  parties  from  making  stoves  embracing  a  part  only  of 
the  improvements  patented  by  Buck.  The  bill  prayed  for  an 
injunction. 

The  defendants  resisted  the  motion  for  an  injunction  on  sev- 
eral grounds,  and  contended:  1st.  That  they  were  not  joint 
trespassers,  and  not  liable  to  be  jointly  sued,  Hermance  selling 
only  as  agent  stoves  manufactured  by  Cobb,  and  having  no 
interest  whatever  in  the  stoves  made  and  sold.  2d.  That  Darius 
Buck,  not  being  interested  in  the  patent  within  the  city  and 
county  of  Albany,  was  improperly  joined  as  a  complainant  in 
the  bill.  3d.  That  Buck  was  not  the  original  inventor  of  the 
improvements  patented  by  him,  but  that  the  Hoxie  stove  and 
the  Hathaway  stove,  which  were  in  use  before  his  patent,  com- 
bined all  the  improvements  patented  by  Buck.  4th.  That  the 
specification  did  not  describe  the  invention  in  sufficiently  full, 
clear,  and  exact  terms.  5th.  That  the  stoves  made  under  Her- 
mance's  patent  were  not  a  violation  of  Buck's  patent.  6th.  That 
the  patent  of  Buck  had  not  been  enjoyed  quietly  and  without 
question  long  enough  to  entitle  the  complainants  to  an  injunc- 
tion, and  that  under  the  circumstances  of  this  case  they  could 
not  have  any  injunction  until  they  obtained  the  verdict  of  a  jury 
in  favor  of  the  patent. 

[S4T]  jiQ^ffian  X.  Joiee,  and  William  H.  Stewart,  for  the 
complainants. 

David  WrigM,  for  the  defendants. 

CoNKLiNG,  J.,  overruled  all  these  objections,  and  granted  an 
injunction  restraining  the  defendants  from  violating  Buck's 
patent,  by  making  or  selling  stoves  under  Hermance's  patent. 
The  judge  held :  1st.  That  the  defendants  were  properly  sued 
jointly.  2d.  That  Buck  being  interested  in  the  patent  within 
the  United  States,   though  without  the  city  and  county  of 
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Albany,  was  interested  in  protecting  himself  against  the  sale  out 
of  the  city  and  county  of  Albany  of  stoves  manufactured  there, 
in  violation  of  his  patent,  and  therefore  was  properly  joined  as 
complainant  in  a  bill  to  restrain  the  manufacture  of  such  stoves 
in  the  city  and  comity  of  Albany,  or  at  least  that  the  objection 
made  to  joining  Buck  as  a  complainant  was  not  important  to  be 
considered  on  this  motion.  3d.  That  Buck  was  the  original 
inventor  of  the  improvements  patented  by  him,  and  that  the 
Buck  stove  was  wholly  dilferent  in  principle  and  in  construction 
from  both  the  Hoxie  stove  and  the  Hathaway  stove.  4th.  That 
the  specification  was  sufficient.  5th.  That  the  stoves  made 
under  Hermance's  patent  were  a  violation  of  Buck's  patent.  The 
judge  had  no  doubt  on  this  point,  and  said,  that  both  himself 
and  Mr.  Justice  Nelson  were  very  much  surprised  on  the  first 
trial  that  the  j  ury  did  not  bring  in  a  verdict  for  the  plaintiffs.  6th. 
That  the  complainants  had  endeavored  in  good  faith  to  obtain  the 
verdict  of  a  jury  in  their  favor,  on  a  trial  at  law  against  the  defend- 
ants, and  had  done  all  in  their  power  at  a  great  expenditure  of 
money  and  loss  of  time  to  effect  that  object ;  that  meantime  they 
had  lost  opportunities  of  selling  out  rights  in  the  patent,  for  no 
one  would  buy  while  the  patent  was  in  litigation ;  that  half  of 
the  lifetime  of  the  patent  was  already  gone,  and  the  defendants 
were  undoubted  infringers,  and  that  under  those  circumstances, 
and  with  the  strong  disposition  manifested  of  recent  years  by  the 
courts  of  the  United  States  to  regard  patents  and  patentees  more 
and  more  with  a  favoring  eye,  and  to  do  all  in  their  power  to 
secure  to  inventors  the  rewards  of  their  genius  against  the  incur- 
sions of  pirates,  the  patent  itself  must  be  held  to  be  prima  fade 
evidence  of  all  the  complainants  claimed  under  it,  and  the  burden 
of  overthrowing  it  must  rest  upon  the  defendants. 
And  so  the  injunction  was  granted. 

Note.  Liability  fob  Selling  Isfbingement. -r-Pereons  making  sales  for  the 
owner  of  an  infringement  are  rendered  personally  liable  aa  infringers.  {Potter  v. 
OroweU,  1  Abb.  C.  0,  90,  citing  case  in  text,) 
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WEBB   ET  AL.   V.   BOWERS  et  al. 

[U.  S.  Circuit  Court,  District  of  MassacliuBett,  1847.  — 11  Law  Bep.  84.] 

Costs,  on  Injunction  fob  Infeingement  or  Copteioht. — Where  an  injunction 
is  refused,  but  the  plaintiff  still  has  a  right  to  proceed  at  law,  if  the  plaintiff 
stipulate  not  to  proceed  at  law,  costs  will  not  be  awarded  to  either  party. 

Rule  in  relation  to  costs. 

The  complainants  had  brought  a  bill  in  equity  against  the 
respondents  for  an  alleged  infringement  of  copyright.  The 
case  having  been  referred  to  the  master  at  a  former  term  was 
argued  on  his  report,  and  the  court  refused  to  grant  an  injunc- 
tion, but  ordered  the  case  to  be  continued  to  enable  the  com- 
plainants to  bring  a  suit  at  law  if  they  saw  fit.  The  respondents 
moved  that  the  bills  be  dismissed  with  costs,  but  Woodbuey,  J., 
hM,  that  the  case  seemed  to  come  within  one  of  the  exceptions 
to  the  general  rule,  that  costs  must  go  with  the  prevailing  party. 
The  exception  was  that  where  the  remedy  in  equity  was  refused, 
and  yet  the  party  plaintiff  might  proceed  at  law,  costs  would 
not  be  allowed.  But  the  complainants  must  stipulate  that  they 
will  not  proceed  at  law  or  costs  will  be  allowed.  It  was  ordered 
that  costs  should  be  refused  to  both  parties  if  the  complainants 
should,  within  ten  days,  enter  a  stipulation  not  to  proceed  at 
law. 


UNITED  STATES  v.  LOCKMAN. 

[V.  S.  Circuit  Court,  District  of  Massachusetts,  1848.  — 11  Law  Bep.  151.] 

MiNOE  —  Ceiminal  Liability  of,  on  Boakd  Vessel. —  A  minor  who  ships  on 
board  a  vessel  without  the  knowledge  of  his  parents  may  be  convicted  of  the 
offense  of  burning  a  vessel  on  the  high  seas. 

Evidence  in  Ceiminal  Cases,  Weight  of.  —  On  an  indictment  for  setting  fire 
to  a  vessel  on  the  high  seas,  the  mere  possibility  that  the  Are  might  be  occa- 
sioned by  spontaneous  combustion,  or  by  accident,  is  no  answer  to  strong  prob- 
able evidence  against  the  prisoner ;  in  criminal  oases  a  jury  must  act  on  strong 
probabilities, 

risss]  This  indictment  charged  that  Lyman  Lockman,  on  the 
20th  of  April,  1848,  "on  the  high  seas,  did  wilfully  and  cor- 
ruptly burn  the  ship  William,  Tlwmpson,  of  New  Bedford,  he, 
the  said  Lockman,  then  and  there  being  a  mariner  on  board 
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thereof,  and  belonging  to  said  ship  William  Thompson.  And 
the  said  ship  ^Villiam  Thompson  being  the  property  of  citizens 
of  the  United  States,  and  said  Lockman  not  being  an  owner 
of  said  ship."  It  was  founded  on  the  Statute,  1804,  c.  40, 
§  1,  which  provides  that  "  any  person  not  being  an  owner 
who  shall,  on  the  high  seas,  Avilfully  and  corruptly  cast  away, 
burn,  or  otherwise  destroy  any  ship  or  other  vessel  unto  which 
he  belongeth,  being  the  property  of  any  citizen  or  citizens  of 
the  United  States,  or  procure  the  same  to  be  done,  and  being 
thereof  lawfully  convicted,  shall  suffer  death." 

The  fire  took  place  at  the  Sandwich  Islands.  It  appeared 
that  the  vessel,  which  was  a  whaler,  in  April,  1847,  a  few  hours 
after  she  set  sail  for  the  northwest  coast,  at  about  nine  or  ten 
o'clock  in  the  evening,  was  found  to  be  on  fire  in  the  forehold. 
She  was  taken  back  into  port  and  found  to  be  considerably 
damaged  by  fire.  In  a  few  weeks  she  was  repaired  and  went 
on  her  voyage.  Several  of  the  crew  were  seized  and  charged 
with  the  offense,  but  on  examination  before  the  consul,  Lock- 
man  was  sent  home  to  be  tried,  with  two  witnesses  against 
him.  The  vessel  arrived  at  New  Bedford  the  1st  of  April, 
1848. 

Charles  L.  Woodbury,  for  the  United  States. 

Charles  M.  EUis,  for  the  prisoner. 

It  was  Testified  on  the  part  of  the  government  that  a  grating 
which  separated  the  forecastle  from  the  forehold,  where  the  fire 
was,  had  been  broken ;  that  the  forehold  had  in  it  a  great  deal 
of  old  junk,  rigging,  tar,  etc. ;  that  the  prisoner  was  seen  work- 
ing at  the  bulkhead,  and  creeping  out  of  the  forehold  through 
the  hole;  that  the  prisoner  had  said  "that  he  had  been  in  the 
forehold ;  that  he  had  got  some  tar  and  rope-yarn  in  a  sack,  and 
would  burn  the  ship  before  he  would  go  to  the  northwest  coast 
in  her;  that  he  had  tried  to  fire  the  ship  before,  but  he  had  only 
two  matches,  and  they  would  not  go  " ;  that  after  the  fire  he  had 
said  that  "  he  wished  he  had  a  spade,  and  he  would  cut  off  the 
captain's  head";  that  after  the  fire,  the  prisoner  '^^'^  having 
been  flogged  to  make  him  tell  what  he  knew  about  it,  he  said, 
in  reply  to  the  question  if  he  knew  who  did  it,  "  that  he  did 
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not  know  anything  else."  It  also  appeared  that  the  vessel  had 
been  previously  on  fire,  and  that  at  that  time  the  prisoner  was 
confined,  and  two  others  of  the  crew  were  sent  home  charged 
with  that  offense;  that  the  conduct  of  the  captain  was  harsh; 
that  the  crew  were  also  dissatisfied  with  their  grub,  and  said 
they  wished  the  vessel  sunk  or  burned  before  they  had  to  go  in 
her.  It  was  further  shown  that  the  owners  acted  as  citizens  of 
the  United  States. 

On  the  part  of  the  prisoner  it  was  testified  that  there  were 
great  complaints  among  the  crew  of  the  William  Thom/paon^  that 
they  were  generally  dissatisfied ;  that  several  had  been  heard  to 
say  they  would  throw  the  captain  overboard  or  sink  the  ship 
before  they  would  go  on  to  the  northwest  in  her ;  that  Lockman 
was  under  age,  not  twenty;  that  he  shipped  without  the  knowl- 
edge or  consent  of  his  father;  and  that  he  was  quiet  and  orderly 
on  board  ship. 

The  court  desiring  the  questions  of  law  in  the  case  to  be 
stated,  the  counsel  for  the  prisoner  contended  that  the  evidence 
did  not  support  the  indictment,  the  evidence  being  that  the 
prisoner  was  brought  into  the  United  States  prior  to  the  time 
alleged  in  the  indictment ;  that  there  was  no  legal  contract  bind- 
ing the  prisoner  to  service  in  the  ship,  and  therefore  he  did  not 
belong  to  the  ship  under  the  statute,  which  did  not  apply  to 
passengers,  persons  from  other  ships,  or  the  owner,  but  only  to 
those  holding  a  certain  relation,  that  of  the  ship's  crew;  that 
the  property  of  the  ship  could  not  be  shown  without  the  bill  of 
sale,  the  vessel  having  been  built  by  persons  not  then  owners  of 
her;  and  that  the  citizenship  of  the  owners  could  not  be  shown, 
except  by  proving  their  birth  or  legal  naturalization;  and  that 
the  only  burning  punishable  under  the  act  must  amount  to  a 
substantial  destruction  of  the  ship,  such  being  the  force  of  the 
words  "otherwise"  and  f^or"  in  the  act,  and  its  necessary 
grammatical  construction;  that  the  act  was  the  same  as  if  it 
read  "shall  destroy  by  casting  away,  burning,  or  any  other 
means " ;  that  this  appeared  also  from  the  statutes  from  which 
this  act  is  framed,  and  because  the  statutes,  when  intended  to 
apply  to  cases  of  mere  setting  on  fire,  used  appropriate  language; 
and  that  the  cases  of  DeLondo,  2  East,  P.  C.  c.  1098;  and 
United  States  v.  Johns,  1  Wash.  0.  C.  363 ;  I»^'  S.  C.  4  Dall. 
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412,  being  upon  the  same  words,  should  be  held  to  apply  to 
this  point. 

On  the  part  of  the  government  it  was  argued  that  the  time 
was  immaterial  J  that  no  proof  of  ownership  or  citizenship  was 
l<equired  if  the  ship  carried  the  Ammcan  flag;  that  the  law 
applied  to  any  one  on  board  the  ship ;  and  that  the  statute  was 
only  the  enactment  of  an  admiralty  t^nse,  and  applied  to  any 
burning,  however  slight. 

Upon  the  question  of  the  partial  burning  Woodbury,  J., 
stated  that  if  the  case  arose  under  second  section  of  the  act,  the 
court  should  consider  the  law  settled  on  the  grounds  urged  by 
the  prisonBr^  counsel;  that  his  learned  associate  was  more 
strongly  inclined  than  he  to  the  opinion  that  a  case  of  partial 
burning  would  not  be  within  the  statute,  which  ox)uld  apply 
only  to  cases  of  destruction  of  the  ship;  but  that  he  could  not 
consent,  without  precedent,  and  considering  that  there  was  some 
difference  in  the  objects  of  the  two  sectionsj  in  case  of  a  crime 
of  so  grave  a  character,  and  one  which  could  not  be  reached 
unless  by  this  law,  to  let  the  prisoner  go  free,  without  first  hav- 
ing the  opinion  of  the  Supreme  Court  of  the  United  States. 
He  accordingly  proposed  to  Certify  a  division  of  opinion  and 
have  the  cause  carried  up.  But  the  prisoner,  desiring  to  have 
the  jury  pass  upon  the  case,  the  court  consented,  reserving  for 
the  prisoner  the  question  of  law. 

The  cause  was  then  argued  to  the  jury  upon  the  facts. 
For  the  prisoner  it  was  contended  that  there  was  no  proof 
that  the  prisoner  was  guilty;  that  if  tihe  evidence  were  all  taken 
as  true,  still  the  hemp,  sails,  etc.,  stored  in  the  forehold  might 
have  taken  fire  by  spontaneous  cotobustion,  and  several  cases 
were  cited  of  like  sort;  or  that  the  fire  might  have  taken  acci- 
dentally from  lights  in  the  forecastle ;  and  that  the  evidence  was 
enspicious,  and  if  the  ship  was  set  on  fire  it  was  quite  as  prob- 
able, if  not  more  so,  iftom  the  evidence  that  the  fire  was  set  by 
some  one  besides  the  prisoner. 

The  government  urged  that  the  threats,  the  preparation,  and 
the  fire  following  showed  conclusively  that  the  prisoner  was 
guilty. 

Woodbury,  J.,  urged  upon  the  juty  the  performance  of  their 
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duty.  The  courts  and  juries  are  to  administer  the  laws  as  they 
exist,  not  to  make  or  unmake  them.  The  jury  must  remember 
their  oaths,  and  march  up  to  their  duty. 

[iss]  ijijjg  p^Jg  jg  jjqj.^  ^g  jg  sometimes  laid  down,  that  the  jury 
is  to  be  satisfied  beyond  doubt.  The  jury  will  not  stop  because 
it  is  possible  that  some  other  hypothesis  than  the  prisoner's 
guilt  may  be  true,  or  is  consistent  with  the  evidence.  The  only 
rule  is  this :  The  jury  must  be  reasonably  satisfied.  In  civil 
cases  they  must  act  from  the  mere  preponderance  of  evidence. 
In  criminal  and  capital  cases  they  must  act  on  strong  probabil- 
ities. The  jury  must  act  in  this  way  as  they  would  act  in  any 
matter  of  their  own  concerns.  The  mere  possibility  that  this 
fire  might  have  been  occasioned  by  spontaneous  combustion,  or 
might  have  been  set  by  accident,  is  no  answer  to  strong  evidence, 
making  it  probable  that  a  particular  person  did  it. 

There  is  no  doubt  this  was  on  the  high  seas,  and  the  act  was 
done  to  an  American  vessel  owned  by  our  own  citizens.  It  is 
enough  that  the  prisoner  wanted  employment,  and  went  on 
board  the  ship  as  one  of  her  crew,  so  that  he  belongs  to  her. 
The  Supreme  Court  has  just  held  the  owners  of  the  Lexington 
liable  for  the  neglect  of  some  of  the  men  in  a  large  amount. 
To  burn  "  wilfully  "  is  designedly,  intentionally ;  "  corruptly  " 
is  from  a  bad  motive.  It  is  not  necessarily  for  gain  or  hire. 
For  this  trial  any  burning  of  the  ship  is  sufficient  to  bring  this 
case  within  the  act.  The  jury  will  consider  whether  it  is  not 
likely  that  this  fire  was  set  by  some  of  the  crew.  They  will 
consider  the  testimony  of  the  two  witnesses,  the  fellow-shipmates 
of  the  prisoner,  whose  apparent  fairness  approves  itself.  They 
will  consider  who  would  be  likely  >  from  threats,  preparation, 
and  previous  character,  to  have  been  guilty  of  this  offense. 
Who  had  come  from  the  house  of  refuge?  The  captain  and 
consul  were  men  of  sense,  and  the  jury  would  consider  who 
was  charged  and  sent  home  for  trial,  and  if  it  was  not  likely 
that  he  was  the  guilty  one.  If  the  jury  were  satisfied,  from  the 
strong  probabilities  of  the  case,  that  all  pointed  to  but  one  per- 
son, they  should  make  an  example  of  him.  It  might  be  pain- 
ful to  discharge  their  duty.  But  if  the  jury  found  the  prisoner 
guilty,  it  was  doubtful  whether  the  law  could  reach  this  horrid 
case.     This  case  was  infinitely  worse  than  any  crime  on  land. 
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There  were  no  alarm  bells,  no  engines,  no  neighbors  to  help. 
The  jury,  whilst  they  thought  of  the  prisoner,  must  think  of 
the  thirty  souls  on  board  ship  on  that  awful  night.  His  honor 
dwelt  on  the  case  of  the  Caroline,  the  ill-fated  ^'^^^'^  Lexington, 
and  others.  There  could  be  little  doubt  that  the  prisoner  would 
never  suffer  the  extreme  penalty  of  the  law,  for  the  executive 
would  undoubtedly  pardon. 

The  jury  in  a  few  moments,  on  the  second  ballot,  agreed  upon 
a  verdict  of  not  guilty. 


HUGH  D.  McELRATH  v.  BETSEY  McINTOSH  et  al. 

[U.  S.  Circuit  Court,  District  of  Columbia,  1848.— 11  Law  Kep.  399.] 

GovEKNMENT  Ofpicers — PowEK  OF  CouBTS  TO  Enjoih. — The  oourts  of  the  United 
States  have  no  authority  to  enjoin  the  officers  of  the  government  against  per- 
fonning  any  merely  ministerial  act,  nor  will  a  mandamus  lie  to  the  head  of  an 
executive  department  to  compel  the  performance  of  an  act  not  merely  minis- 
terial, but  involving  the  exercise  of  judgment. 

[400]  'p]jjg  -^yag  a,  bill  for  an  injunction  to  prevent  Betsey 
Mcintosh  from  receiving,  and  the  secretary  of  the  treasury  and 
the  second  comptroller  from  paying,  to  her  more  than  one  half 
of  her  claim  of  $7,680,  awarded  to  her  under  the  Cherokee 
treaties  of  1817  and  1819. 

The  parties  were  Hugh  D.  McElrath,  complainant,  and  Bet- 
sey Mcintosh,  of  the  Cherokee  nation,  residing  in  the  Indian 
territory  west  of  the  Mississippi,  John  H.  Eaton,  of  Washing- 
ton, D.  C,  and  the  secretary  and  second  comptroller  of  the 
United  States  treasury  department. 

The  bill  stated  in  substance  that  the  respondent,  Betsey 
Mcintosh,  a  white  woman,  born  within  the  United  States, 
removed  to  and  dwelt  in  the  Cherokee  nation  of  Indians,  where 
they  were  residing  east  of  the  river  Mississippi,  and  became  the 
head  of  an  Indian  family,  and  thereby  became  entitled  under 
the  treaties  of  1817  and  1819,  between  the  United  States  and 
the  Cherokee  nation  of  Indians,  to  a  reservation  of  six  hundred 
and  forty  acres  of  land,  including  her  buildings  and  improve- 
ments, by  electing  to  remain  in  the  United  States  and  become  a 
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citizen  thereof,  and  by  filing  her  name  accordingly  in  the  office 
of  the  Cherokee  agent  of  the  United  States  in  due  form,  as 
required  by  the  eighth  article  of  the  said  treaty  of  1817.  And 
afterwards,  under  the  treaty  of  the  29th  of  December,  1835, 
concluded  at  New  Echota,  and  the  supplementary  articles  of  1st 
March,  1836,  she  removed  with  the  Cherofcees  to  their  country 
west  of  the  river  Mississippi,  on  Arkansas  and  White  Rivers, 
and  became  entitled  to  compensation  in  money  for  her  reserva-  : 
tiou  of  six  hundred  and  forty  acres  of  land  and  improvements, 
to  be  adjudicated  by  commissioners  appointed  by  the  United 
States,  according  to  the  seventeenth  article  of  the  said  treaty  of 
New  Echota;  whose  award  in  favor  of  the  claimants  is,  by  the 
said  treaty,  declared  final  against  the  United  States,  and  to  be 
paid  to  the  several  and  respective  claimants,  upon  the  certificate 
of  the  commissioners  of  the  amount  due  to  the  several  claimants. 

[401]  I^otwithstanding  which,  in  January,  1845,  she  had 
received  nothing  for  her  reservation  of  six  hundred  and  forty 
acres  of  land  and  improvements  thereon,  and  she  then  employed 
the  complainant,  McElrath,  to  attend  to  and  prosecute  her 
claim,  and  engaged  to  pay  him  a  commission  of  one  half  of 
whatever  sum  might  be  awarded  to  her,  and  accordingly  exe- 
cuted a  power  of  attorney  to  him  on  the  9th  of  January,  1845. 

This  power  Avas  duly  acknowledged  and  certified.  The  bill 
further  stated  that  the  complaiinant,  by  virtue  of  the  authority 
contained  in  that  power  to  employ  an  attorney  under  him  to 
prosecute  the  claim.,  employed  the  defendant,  John  H.  Eaton, 
and  agreed  to  give  him  for  his  services  and  agency  in  the  matter 
one  half  of  the  compensation  which  the  defendant,  Betsey,  had 
stipulated  to  give  to  the  complainant,  and  to  that  end  and  effect 
executed  and  delivered  to  the  defendant,  Eaton,  a  writing  and 
power. 

The  bill  further  alleged  that  by  the  agency  of  the  complain- 
ant and  the  defendant,  Eaton,  an  award  was  made  by  the  board 

of  commissioners,  on  the  day  of  May,  1847,  in  favor  of 

the  defendant,  Betsey,  for  the  sum  of  $7,680,  and  duly  certified 
by  the  said  commissioners,  whereby  the  complainant  and  said 
Eaton  became  entitled  to  one  half  of  said  sum. 

That  when  the  certificate  of  the  commissioners  was  first  pre- 
sented for  payment,  the  second  comptroller  refused  to  pay, 
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pretending  '***'  that  the  appropriations  which  had  been  made 
by  Congress  for  carrying  into  effect  the  treaty  of  New  Echota 
did  not  embrace  Betsy  Mcintosh's  case;  and  therefore  the  com- 
plainant's attorney,  J.  H.  Eaton,  applied  to  Congress,  who 
passed  the  resolution  approved  14th  March,  1848,  in  her  favor. 

That  upon  presentation  of  the  certificate  of  the  commissioners 
in  favor  of  the  defendant,  Betsey,  her  power  of  attorney  and  con- 
tract therein  contained,  and  the  power  given  by  the  cofnplainant 
to  Eaton,  the  second  auditor  of  the  treasury,  issued  a  certificate 
in  favor  of  the  said  Eaton  for  $3,840,  being  one  half  the  award 
in  favor  of  the  defendant,  Betsey ;  but  when  that  was  presented 
to  the  second  comptroller  of  the  treasury  he  refused  to  approve 
and  certify  it,  and  yet  continues  to  refuse,  under  the  pretext  that 
a  general  order  made  by  the  secretary  of  war  in  October,  1846, 
(Exhibit  B.),  inhibits  any  money  being  paid  under  this  power 
of  attorney,  and  so  the  complainant  is  obstructed  from  receiving 
as  the  attorney  of  the  defendant,  Betsey,  either  the  whole  sum 
due  to  her,  or  his  part  thereof,  and  the  secretary  of  the  treasury 
refuses  to  cause  the  said  certificate  to  be  paid,  notwithstanding 
the  appropriation  for  that  purpose  remains  unexpended. 

That  the  power  of  attorney  to  the  complainants  was  coupled 
with  an  interest,  and  cannot  be  revoked  by  the  said  Betsey,  nor 
abrogated,  nor  impaired  by  the  executive  officers  of  the  govern- 
ment, nor  even  by  the  Congress  of  the  United  States.  That 
Betsey  Mcintosh  is  a  white  woman,  a  native  citizen  of  the 
United  States,  although  residing  in  the  Cherokee  country,  and 
therefore  not  within  the  order  of  the  secretary  of  war,  which 
contains  the  following  clause :  "  Should  any  Indian  or  Indians, 
however,  notwithstanding  the  above  determination  [to  discoun- 
tenance the  practice  of  obtaining  powers  of  attorney  from 
Indians],  persist  in  giving  powers  of  attorney,  no  part  of  the 
sum  which  may  be  recovered  thereupon  will  be  paid  to  the 
persons  holding  them,  except  such  an  amount  as,  under  the  cir- 
cumstances of  the  case,  may  appear  to  the  department  to  be  a 
fair  and  just  compensation  for  their  trouble  and  expense.  The 
remainder  will,  in  all  cases,  be  remitted  to  the  agent  or  sub-agent 
for  payment  to  the  Indian  claimant  in  person." 

The  bill  further  stated  that  the  secretary  of  war  had  thought 
fit  to  make  his  own  valuation  of  the  services  of  the  defendant, 
Bkxik.  C.  C  — 36. 
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[4o»]  Eaton,  as  the  agent  and  attorney  of  the  defendant,  Betsey, 
and  upon  his  valuation  of  those  services  had  caused  to  be  paid 
to  the  defendant,  Eaton,  as  the  attorney  of  the  said  Betsey, 
between  one  and  two  thousand  dollars,  which  he  received,  not 
in  full  for  his  services,  but  only  because  the  department  would 
pay  no  more,  and  therefore  he  was  unwillingly  compelled  to 
receive  a  part  only.  That  application  had  been  made  to  the 
defendant,  Betsey,  to  renew  or  re-execute  the  power  of  attorney 
to  the  complainant,  or  to  execute  a  power  to  the  complainant  to 
receive  at  the  treasury  of  the  United  States  his  part  of  the  sum 
contracted  to  be  allowed  to  him,  and  now  due  to  him  and  to  the 
attorney,  J.  H.  Eaton,  which  the  defendant,  Betsey,  has  declined 
to  do. 

That  the  power  of  attorney,  and  the  agreement  and  stipula- 
tions therein,  were  given  by  the  defendant,  Betsey,  and  received 
by  the  complainant  with  the  intention  that  they  should  create, 
and  under  the  belief  that  they  did  create,  a  specific  lien,  security, 
and  assignment  of  one  half  of  the  demand  of  the  said  Bet- 
sey, and  of  one  half  of  the  money  which  should  be  allowed  her 
by  the  United  States  for  her  reservation  of  land;  and  the  com- 
plainant positively  avers  that  without  such  security  he  would 
not  have  adventured  his  time,  money,  and  services  for  the  said 
Betsey,  who  resided  with  the  Cherokee  Indians  in  the  far  west, 
had  but  very  little  property  except  her  said  claim,  and  that 
property,  so  in  her  possession  and  visible,  was  not  to  be  reached 
by  any  compulsory  process  from  any  court.  State  or  federal,  of 
the  United  States ;  that  it  was  well  understood  by  the  defendant, 
Betsey,  that  the  complainant  would  not  undertake  to  prosecute 
her  claim  solely  upon  her  personal  responsibility  for  compensa- 
tion, but  required  the  lien  and  security  by  the  specific  authority 
to  receive  the  money ;  that  is,  half  of  the  money  which  should 
be  allowed  her  for  her  reservation  claim. 

The  bill  prayed  that  Betsey  Mcintosh,  John  H.  Eaton, 
Robert  J.  Walker,  secretary  of  the  treasury,  and  Albion  K. 
Parris,  the  second  comptroller,  may  be  made  parties,  and  that 
Betsey  Mcintosh  might  be  enjoined  from  receiving  out  of  the 
treasury  of  the  United  States  any  more  than  one  half  of  the 
said  certificate  so  allowed  by  the  commissioner  appointed  under 
article  17  of  the  treaty  of  New  Echota,  until  the  matters  of 
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the  bill  shall  be  finally  heard  and  decreed ;  and  '*'**J  that  the 
secretary  of  the  treasury  and  second  comptroller  be  enjoined 
from  paying,  or  causing  or  allowing  to  be  paid,  unto  the  said 
Betsey  Mcintosh,  the  sum  of  $3,840,  less  by  the  sum  which  has 
been  paid  to  the  defendant,  John  H.  Eaton,  etc. 

f**"^  Cranch,  C.  J.  (all  the  judges  concurring).  —  The  first 
question  iu  natural  order  is  that  of  jurisdiction.  It  is,  therefore, 
the  first  which  the  court  will  consider. 

It  is  understood,  as  admitted  in  argument,  that  if  the  act 
intended  to  be  enjoined  be  not  a  merely  ministerial  act,  the 
court  has  not  jurisdiction  to  enjoin  the  officers  of  the  treasury 
against  performing  it. 

This  doctrine  was  first  promulgated  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Marhury  v.  Madison,  1 
Cranch,  165,  where  Marshall,  C.  J.,  says:  "If  some  acts  be 
examinable  and  others  not,  there  must  be  some  rule  of  law  to 
guide  the  court  in  the  exercise  of  its  jurisdiction."  And  in 
p.  166  he  says:  "Where  the  heads  of  departments  are  the 
political  or  confidential  agents  of  the  executive  merely  to  exe- 
cute the  will  of  the  President,  or  rather  to  act  in  cases  in  which 
the  executive  possesses  no  constitutional  or  legal  discretion, 
nothing  can  be  more  perfectly  clear  than  that  their  acts  are  only 
politically  examinable."  And  again,  in  p.  170,  he  says:  "The 
province  of  the  court  is  solely  to  decide  on  the  rights  of  indi- 
viduals not  to  inquire  how  the  executive,  or  executive  officers, 
perform  duties  in.  which  they  have  a  discretion.  Questions  in 
their  nature  political,  or  which  are  by  the  Constitution  and  laws 
submitted  to  the  executive,  can  never  be  made  in  this  court." 

The  chief  justice  then  proceeds  to  show  that  the  act  required 
to  be  done  (the  delivery  of  the  commission  to  Mr.  Marbury) 
was  purely  a  ministerial  act,  in  respect  to  which  the  executive 
had  no  discretion. 

In  the  case  of  Kendall  v.  TJnUed  States,  12  Peters,  609,  Mr. 
Justice  Thompson,  in  delivering  the  opinion  of  the  Supreme 
Court  of  the  United  States,  says:  "Under  the  first  head  of 
inquiry  it  has  been  considered  by  the  counsel  on  the  part  of  the 
postmaster-general  that  this  is  a  proceeding  against  him  to 
enforce  the  performance  of  an  official  duty,  and  the  proceeding 
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has  been  treated  as  an  infringement  upon  the  executive  depart- 
ment of  the  government,  which  has  led  to  a  very  exten- 
sive range  of  argument  upon  the  independence  and  duties  of 
that  department ;  but  which,  according  to  the  view  taken  by  the 
court  of  the  case,  is  entirely  misapplied.  We  do  not  think  that 
the  proceedings  in  this  case  interfere  in  any  respect  whatever 
[*ii]  with  the  rights  or  duties  of  the  executive,  or  that  it 
involves  any  conflict  of  powers  between  the  executive  and  judi- 
cial departments  of  the  government.  The  mandamus  does  not 
seek  to  direct  or  control  the  postmaster-general  in  the  discharge 
of  any  official  duty,  partaking  in  any  respect  of  an  executive 
character;  but  to  enforce  the  performance  of  a  mere  ministerial 
act,  which  neither  he  nor  the  President  had  any  authority  to 
deny  or  control." 

Again,  he  says :  "  The  executive  power  is  vested  in  a  Presi- 
dent ;  and  as  far  as  his  powers  are  derived  from  the  Constitu- 
tion, he  is  beyond  the  reach  of  any  other  department,  except  in 
the  mode  prescribed  by  the  Constitution  through  the  impeach- 
ing power.  But  it  by  no  means  follows  that  every  officer  in 
every  branch  of  that  department  is  under  the  exclusive  direction 
of  the  President.  Such  a  principle,  we  apprehend,  is  not  and 
certainly  cannot  be  claimed  by  the  President. 

"  There  are  certain  political  duties  imposed  upon  many  officers 
of  the  executive  department,  the  discharge  of  which  is  under  the 
direction  of  the  President.  But  it  would  be  an  alarming  doc- 
trine that  Congress  cannot  impose  upon  any  executive  officer 
any  duty  they  may  think  proper,  which  is  not  repugnant  to  any 
rights  secured  and  protected  by  the  Constitution ;  and  in  such 
cases  the  duty  and  the  responsibility  grow  out  of,  and  are  sub- 
ject to,  the  control  of  the  law,  and  not  to  the  direction  of  the 
President.  And  this  is  emphatically  the  case  where  the  duty 
enjoined  is  of  a  mere  ministerial  character. 

"  Let  us  proceed,  then,"  he  says,  "  to  an  examination  of  the 
act  required  by  the  mandamus  to  be  performed  by  the  post- 
master-general ;  and  his  obligation  to  perform,  or  his  right  to 
resist  the  performance,  must  depend  upon  the  Act  of  Congress 
of  the  2d  of  July,  1836.  This  is  a  special  act  for  the  relief  of 
the  relators,  Stockton  and  Stokes,  and  was  passed,  as  appears  on 
its  face,  to  adjust  and  settle  certain  claims  which  they  had  for 
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extra  services,  as  contractors  for  carrying  the  mail.  These 
claims  Avere,  of  course,  upon  the  United  States,  through  the 
postmaster-general.  The  real  parties  to  the  dispute  were,  there- 
fore, the  relators  and  the  United  States.  The  United  States 
could  not,  of  course,  be  sued,  or  the  claims  in  any  way  enforced 
against  the  United  States,  without  their  consent,  obtained 
through  an  act  of  Congress,  by  which  they  consented  to 
[4ia]  submit  these  claims  to  the  solicitor  of  the  treasury  to 
inquire  into  the  equity  of  the  claims,  and  to  make  such  allow- 
ance therefor  as,  upon  a  full  examination  of  all  the  evidence, 
should  seem  right  according  to  the  principles  of  equity;  and 
the  act  directs  the  postmaster-general  to  credit  the  relators  with 
whatever  sum,  if  any,  the  solicitor  shall  decide  to  be  due  to 
them,  for  or  on  account  of  any  such  services  or  contract." 

Again  (p.  611),  the  court  say:  "Under  this  law  the  post- 
master-general is  vested  with  no  discretion  or  control  over  the 
decisions  of  the  solicitor ;  nor  is  any  appeal  or  review  of  that 
decision  provided  for  by  the  act.  The  terms  of  the  submission 
was  a  matter  entirely  in  the  discretion  of  Congress,  and  if  they 
thought  proper  to  vest  such  a  power  in  any  one,  and  especially 
as  the  arbitrator  was  an  officer  of  the  government,  it  did  not 
rest  with  the  postmaster-general  to  control  Congress  or  the 
solicitor  in  that  affiiir." 

Again  (p.  613),  the  court  say :  "  The  act  required  by  the  law 
to  be  done  by  the  postmaster-general  is  simply  to  credit  the 
relators  with  the  full  amount  of  the  award  of  the  solicitor. 
This  is  a  precise,  definite  act,  purely  ministerial,  and  about 
which  the  postmaster-general  had  no  discretion  whatever.  The 
law,  upon  its  face,  shows  the  existence  of  accounts  between  the 
relators  and  the  postoffice  department.  No  money  was  required 
to  be  paid,  and  none  could  have  been  drawn  out  of  the  treasury 
without  further  legislative  provision,  if  this  credit  should  over- 
balance the  debit  standing  against  the  relators.  But  this  was  a 
matter  with  which  the  postmaster-general  had  no  concern.  He 
was  not  called  upon  to  furnish  the  means  of  paying  such  balance, 
if  any  should  be  found.  He  was  simply  required  to  give  the 
credit.  This  was  not  an  official  act  in  any  other  sense  than 
being  a  transaction  in  the  department  where  the  books  and 
accounts  were  kept;  and  was  an  official  act  in  the  same  sense 
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that  an  entry  in  the  minutes  of  a  court,  pursuant  to  an  order 
of  the  court,  is  an  official  act.  There  is  no  room  for  the  exer- 
cise of  any  discretion,  official  or  otherwise;  all  that  is  shut  out 
by  the  direct  and  positive  command  of  the  law,  and  the  act 
required  to  be  done  is,  in  any  just  sense,  a  mere  ministerial  act." 

But  the  case  now  before  the  Circuit  Court  of  the  District  of 
Columbia  is  very  different  from  that  of  Stockton  &  Stokes. 
[41S]  rpj^jg  jg  ^^  application  upon  a  bill  in  equity  iiled  for  an 
injunction  to  inhibit  the  secretary  of  the  treasury  and  the  second 
comptroller  from  paying  to  Betsey  Mcintosh  the  sum  of  $3,840, 
less  by  the  sum  which  has  been  paid  to  the  defendant,  John  H. 
Eaton,  so  that,  including  the  sum  so  already  paid  to  him,  the 
one  half  of  the  said  certificate  in  favor  of  Betsey  Mcintosh  may 
be  held  subject  to  the  final  decree  of  this  court.  This  applica- 
tion is  founded  upon  the  supposition  that  this  court  may,  by  its 
final  decree,  order  the  secretary  of  the  treasury  to  pay  to  the 
complainant,  McElrath,  half  the  amount  of  the  said  certificate, 
including  what  has  been  paid  to  the  defendant,  Eaton;  for  if 
this  court  cannot  make  such  a  final  decree,  the  injunction,  if 
granted,  will  be  vain  and  nugatory. 

This,  then,  is  a  question  of  jurisdiction,  and  depends  upon 
the  question  whether  the  payment  of  this  claim  by  the  secretary 
of  the  treasury  is  an  official,  executive  act,  or  is  purely  a 
ministerial  act,  as  in  the  case  of  Stockton  &  Stokes. 

The  difference  between  ministerial  acts  and  executive  official 
acts  is  clearly  stated  by  the  Supreme  Court  in  the  case  of 
Decatur  v.  Paulding,  14  Peters,  514,  515. 

Mr.  Chief  Justice  Taney,  in  delivering  the  opinion  of  the  court, 
says :  "  In  the  case  of  Kendall  v.  United  States,  1 2  Peters,  524, 
it  was  decided  in  this  court  that  the  Circuit  Court  for  Washing- 
ton County,  in  the  District  of  Columbia,  has  the  power  to  issue 
a  mandamus  to  an  officer  of  the  federal  government  command- 
ing him  to  do  a  ministerial  act.  The  first  question,  therefore, 
to  be  considered  in  this  case  is  whether  the  duty  imposed  upon 
the  secretary  of  the  navy  by  the  resolution  in  favor  of  Mrs. 
Decatur  was  a  mere  ministerial  act. 

"The  duty  required  by  the  resolution  was  to  be  performed 
by  him  as  the  head  of  one  of  the  executive  departments  of  the 
government  in  the  ordinary  discharge  of  his  official  duties.    In 


McEleath  v.  McIntosh.  567 


general,  such  duties,  whether  imposed  by  act  of  Congress  or  by- 
resolution,  are  not  mere  ministerial  duties. 

"  The  head  of  an  executive  department  of  the  government  in 
the  administration  of  the  various  and  important  concerns  of  his 
office  is  continually  required  to  exercise  judgment  and  discre- 
tion. He  must  exercise  his  judgment  in  expounding  the  laws 
and  resolutions  of  Congress,  under  which  he  is  from  time  to 
time  required  to  act. 

f4i*]  It  rj^he  court  could  not  entertain  an  appeal  from  the 
decision  of  one  of  the  secretaries,  nor  revise  his  judgment  in 
any  case  where  the  law  authorized  him  to  exercise  discretion  or 
guide  and  control  his  judgment  or  discretion  in  the  matters 
committed  to  his  care,  in  the  ordinary  discharge  of  his  official 
duties." 

Again  (p.  616),  he  said:  "The  interference  of  the  courts  with 
the  performance  of  the  ordinary  duties  of  the  executive  depart- 
ments of  the  government  would  be  productive  of  nothing  but 
mischief;  and  we  are  quite  satisfied  that  such  a  power  was  never 
intended  to  be  given  to  them. 

"  The  doctrines  which  this  court  now  hold  in  relation  to  the 
executive  departments  of  the  government  are  the  same  that  were 
distinctly  announced  in  the  case  of  Kendall  v.  The  United  States, 
12  Peters,  524." 

Again  (p.  516),  he  said :  "  We  have  referred  to  these  passages 
in  the  opinion  of  the  court  in  the  case  of  Kendall  v.  The  United 
States,  in  order  to  show  more  clearly  the  distinction  taken 
between  a  mere  ministerial  act,  required  to  be  done  by  the  head 
of  an  executive  department,  and  a  duty  imposed  upon  him  in 
his  official  character  as  the  head  of  an  executive  department,  in 
which  judgment  and  discretion  are  to  be  exercised.  There  was 
in  that  case  a  difference  of  opinion  in  the  court  in  relation  to 
the  power  of  the  Circuit  Court  to  issue  a  mandamus.  But 
there  was  no  difference  of  opinion  respecting  the  act  to  be  done. 
The  court  was  unanimously  of  opinion  that  in  its  character  the 
act  was  merely  ministerial.  In  the  case  before  us  it  is  clearly 
otherwise;  and  the  resolution  in  favor  of  Mrs.  Decatur  imposed 
a  duty  on  the  secretary  of  the  navy,  which  required  the  exercise 
of  judgment  and  discretion;  and  in  such  a  case  the  Circuit  Court 
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had  no  right  by  mandamus  to  control  his  judgments,  and  guide 
him  in  the  exercise  of  a  discretion  which  the  law  had  confided 
to  him." 

The  same  doctrines  are  affirmed  by  the  Supreme  Court  in  the 
the  case  of  Brashear  v.  Mason,  6  How.  100,  where  Mr.  Justice 
Nelson,  in  delivering  the  opinion  of  the  court,  says :  "  We  are 
also  of  opinion  that  if  the  plaintiff  has  made  out  a  title  to  his 
pay  as  an  officer  of  the  United  States  navy,  a  mandamus  would 
not  lie  in  the  court  below  to  enforce  the  payment,  t**^^  The 
Constitution  provides  that  no  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations  made  by  law. 
(Article  1,  §  9.) 

"  And  it  is  declared  by  act  of  Congress  (3  Stat,  at  Large,  689, 
§  3),  that  all  moneys  appropriated  for  the  use  of  the  war  and 
niavy  departments  shall  be  drawn  from  the  treasury  by  warrants 
of  the  secretary  of  the  treasury,  upon  requisitions  of  the  sec- 
retaries of  these  departments,  countersigned  by  the  second 
comptroller.' 

And,  in  p.  101,  he  says :  "  In  the  case  of  Decatur  v.  Pauld- 
ing, 14  Peters,  497,  it  was  held  by  this  court  that  a  mandamus 
would  not  lie  from  the  Circuit  Court  of  this  district  to  the  sec- 
retary of  the  navy  to  compel  him  to  pay  to  the  plaintiff  a  sum 
of  money  claimed  to  be  due  her  as  a  pension  under  a  resolution 
of  Congress.  There  was  no  question  as  to  the  amount  due,  if 
the  plaintiff  was  properly  entitled  to  the  pension;  and  it  was 
made  to  appear  in  that  case,  affirmatively,  on  the  application,  that 
the  pension  fund  was  ample  to  satisfy  the  claim.  The  fund, 
also,  was  under  the  control  of  the  secretary,  and  the  money 
payable  on  his  own  warrant.  Still,  the  court  refused  to  inquire 
into  the  merits  of  the  claim  of  Mrs.  Decatur  to  the  pension,  or 
to  determine  whether  it  was  rightfully  withheld  or  not  by  the 
secretary,  on  the  ground  that  the  court  below  had  no  jurisdic- 
tion over  the  case,  and  therefore  the  question  was  not  properly 
before  this  court  on  the  writ  of  error.  The  court  say  that  the 
duty  required  of  the  secretary  by  the  resolution  Avas  to  be  per- 
formed by  him  as  the  head  of  one  of  the  executive  departments 
of  the  government  in  the  ordinary  discharge  of  his  official 
duties ;  that,  in  general,  such  duties,  whether  imposed  by  act  of 
Congress  or  by  resolution,  are  not  mere  ministerial  duties ;  that 
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the  head  of  the  executive  department  of  the  government,  in  the 
administration  of  the  various  and  important  concerns  of  his 
office,  is  continually  required  to  exercise  judgment  and  discre- 
tion ;  and  that  the  court  could  not  by  mandamus  act  directly 
upon  the  officer,  and  guide  and  control  his  judgment  or  discre- 
tion in  matters  committed  to  his  care  in  the  ordinary  discharge 
of  his  official  duties.  The  court  distinguish  the  case  from  Ken- 
dall V.  United  States,  12  Peters,  524,  where  there  was  a  manda- 
mus to  enforce  the  performance  of  a  mere  ministerial  act,  not 
involving  on  the  part  of  the  f*^*^  officer  the  exercise  of  any 
judgment  or  discretion.  The  principle  of  the  case  of  Mrs. 
Decatur  is  decisive  of  the  present  one.  The  facts  here  are 
much  stronger  to  illustrate  the  inconvenience  and  unfitness  of 
the  remedy.  Besides,  the  duty  of  inquiring  into  and  ascertain- 
ing the  rate  of  compensation  that  may  be  due  to  the  officers, 
under  the  laws  of  Congress,  no  payment  can  be  made  unless 
there  has  been  an  appropriation  for  the  purpose;  and  if  made, 
it  may  have  become  already  exhausted,  or  prior  requisitions 
may  have  been  issued  sufficient  to  exhaust  it.  The  secretary  is 
obliged  to  inquire  into  the  condition  of  the  fund,  and  the  claims 
already  charged  upon  it,  in  order  to  ascertain  if  there  is  money 
enough  to  pay  all  the  accruing  demands;  and  if  not  enough, 
how  it  shall  be  apportioned  among  the  persons  entitled  to  it. 
These  are  important  duties,  calling  for  the  exercise  of  judgment 
and  discretion  on  the  part  of  the  officer,  and  in  which  the  gen- 
eral creditors  of  the  government  [to  the  payment  of  whose 
demands  the  particular  fund  is  applicable]  are  interested,  as 
well  as  the  government  itself.  At  most,  the  secretary  is  but  a 
trustee  of  the  fund  for  the  benefit  of  all  those  who  have  claims 
chargeable  upon  it,  and  like  other  trustees  is  bound  to  admin- 
ister it  with  a  view  to  the  rights  and  interests  of  all  concerned. 
It  will  not  do  to  say  that  the  result  of  the  proceeding  by  the 
mandamus  will  show  the  title  of  the  relator  to  his  pay,  the 
amount,  and  whether  there  were  any  moneys  in  the  treasury 
applicable  to  the  demand ;  for  upon  this  ground  any  creditor  of 
the  government  would  be  enabled  to  enforce  his  claim  against  it 
through  the  head  of  the  proper  department  by  means  of  this 
writ ;  and  the  proceeding  by  mandamus  would  become  as  com- 
mon in  the  enforcement  of  demands  upon  the  government  as 
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the  action  of  assumpsit  is  to  enforce  like  demands  against 
individuals." 

In  the  case  before  this  court  the  secretary  of  the  treasury,  in 
executing  the  resolution  of  Congress  of  the  14th  March,  1848, 
was  called  on  by  the  complainant  to  pay  to  him,  as  assignee 
of  Betsey  Mcintosh,  one  half  the  sum  appropriated  by  that 
resolution,  less  the  sum  already  paid  to  the  defendant,  J.  H. 
Eaton. 

The  validity  and  construction  of  the  power  of  attorney  and 
assignment  set  up  by  McElrath,  and  the  applicability  and  con- 
struction of  the  Act  of  Congress  of  the  29th  July,  1846,  c.  66, 
f*'^'''^  entitled  "an  act  in  relation  to  the  payment  of  claims,"  are 
necessarily  involved  in  the  duty  required  by  the  secretary  of  the 
treasury  to  execute  the  resolution  aforesaid  of  March,  1848. 

It  may  be  observed,  also,  that  the  resolution  of  the  14th  of 
March,  1848,  requires  the  secretary  to  pay  the  money  to  Betsey 
Mcintosh  (herself),  not  to  her  executors,  administrators,  or 
assigns.  That  the  supposed  assignment  to  McElrath,  if  it  be 
an  assignment,  purports  to  be  of  only  a  part  of  the  debt  due  by 
the  United  States,  and  that  the  power  of  attorney  to  McElrath 
does  not  expressly  authorize  him  to  receive  the  money,  or  any 
part  of  it,  but  purports  to  be  only  a  power  to  prosecute  the  claim 
to  allowance,  or  judgment ;  so  that,  upon  these  points  also,  it 
would  be  necessary  that  the  secretary,  before  ordering  the  pay- 
ment of  the  money,  should  decide  whether  he  could  lawfully  pay 
the  money  to  any  other  person  than  Betsey  Mcintosh  herself, 
whether  it  would  not  be  contrary  to  the  policy  of  the  law, 
especially  in  the  case  of  an  Indian  claim,  to  pay  a  part  only  of 
the  claim,  and  he  must  also  decide  whether  the  power  of  attorney 
was  duly  executed. 

These  are  all  acts  of  executive  discretion,  in  which  the  secre- 
tary has  sought  the  advice  and  opinion  of  the  attorney-general 
of  the  United  States,  and  can  in  no  just  sense  be  said  to  be  mere 
ministerial  acts. 

In  the  exercise  of  this  discretion,  thio  court  has  no  right  to 
guide  or  control  the  executi"e  officer,  or  to  entertain  any  appeal 
from  his  decision. 

Upon  these  authorities  and  by  thes3  reasons,  this  court  is  sat- 
isfied that  the  payment  of  the  claim  of  Betsey  Mcintosh  is  not  a 
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mere  ministerial  act,  but  is  a  duty  appertaining  to  tlie  office  of 
secretary  of  the  treasury,  in  the  discharge  of  which  he  has  a  dis- 
cretion which  this  court  has  not  jurisdiction  to  control ;  and  being 
of  that  opinion  the  court  deems  it  unnecessary,  as  it  would  be 
unavailing,  to  give  any  opinion  upon  the  other  questions  which 
have  been  raised  in  argument. 

The  court,  therefore,  refuses  to  grant  the  injunction  prayed 
for  against  the  secretary,  and  second  comptroller  of  the  treasury. 


EX  PARTE  REESIDE. 

[XT.  S.  Circuit  Court,  District  of  Columbia,  1848.  — 7  Law  Eep.  448.] 

GoTERNMEirr  Officees— PowEEs  OF  ConnTs  TO  Issue  Mahdamus  to. — Courts  have 
no  power  to  cause  a  writ  of  mandamus  to  issue  to  tlie  liead  of  an  executive 
department,  for  the  purpose  of  compelling  the  performance  of  an  act  not  merely 
ministerial,  but  involving  the  exercise  of  judgment. 

This  was  a  petition  of  Mary  Reeside,  executrix  of  James 
Reeside,  for  a  writ  of  mandamus  commanding  the  secretary  of 
the  treasury  of  the  United  States,  first,  to  cause  to  be  entered 
upon  the  books  of  the  treasury  department  under  date  of  May 
12,  1842,  a  credit  to  the  said  James  Reeside  (since  deceased),  of 
the  sum  of  $188,496.06;  and  secondly,  to  pay  to  the  petitioner, 
as  executrix  of  the  said  James  Reeside,  the  said  sum  with 
interest  from  the  12th  of  May,  1842.  The  petitioner  stated 
that  the  said  James  Reeside  died  on  the  third  of  September, 
1842,  at  Philadelphia.  That  in  his  lifetime  he  claimed  certain 
credits  upon  contracts  with  the  postoffice  department,  which  the 
postmaster-general  refused  to  allow;  that  the  United  States 
brought  suit  against  him  in  the  Circuit  Court  of  the  United 
States,  for  the  eastern  district  of  Pennsylvania,  for  a  supposed 
balance  of  $32,709.62;  that  the  defendant  pleaded  non  assumpsit 
and  a  set-off,  upon  which  issue  was  joined,  and  such  proceedings 
were  had  that  the  jury  found  the  issue  for  the  defendant,  and 
certified  that  the  United  States  were  indebted  to  the  said  James 
Reeside  in  the  sum  of  $188,496.06.  That  the  United  States 
obtained  a  rule  upon  him  to  show  cause  why  a  new  trial  should 
not  be  granted ;  which  rule  was  disallowed  and  overruled  on  the 
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12tli  of  May,  1842,  and  upon  the  same  day,  "upon  considera- 
tion of  the  said  court,  judgment  was  rendered  upon  the  verdict 
aforesaid  in  favor  of  the  said  Reeside,"  which  judgment  remains 
in  full  force,  and  is  in  no  part  satisfied,  annulled,  or  reversed; 
whereby  he  became  entitled  to  have  the  sum  of  $188,496.06 
carried  to  the  credit  of  the  said  James  Reeside,  under  date  of  the 
12th  of  May,  1842,  as  the  balance  then  due  to  him  from  the 
United  States.  That  on  the  f**"'  29th  of  March,  1848,  the 
petitioner  exhibited  to  Robert  J.  Walker,  the  secretary  of  the 
treasury,  her  letters  of  administration,  and  an  exemplified  copy 
of  the  record  and  proceedings  aforesaid  in  the  Circuit  Court,  and 
requested  the  said  secretary  to  cause  to  be. entered  upon  the 
books  of  the  treasury  department,  under  date  of  May  12, 1842,  a 
credit  to  the  said  James  Reeside  in  the  sum  of  $188,496.06,  and 
also  requested  the  said  secretary  to  pay  her  the  same  sum  with 
interest  from  that  date,  which  he  refused  to  do;  "so  that  the 
only  means  of  obtaining  the  money  is  by  application  to  this 
court."  That  in  answer  to  the  said  demand  the  secretary  said 
that  "her  request  could  not  be  complied  with";  whereas,  she 
avers  that  the  "  claim  aforesaid  has  been  judicially  ascertained, 
and  cannot  be  inquired  into,  and  that  the  secretary,  by  .virtue  of 
the  general  laws  of  the  United  States,  is  authorized  and  required 
to  pay  the  said  sum ;  wherefore  she  prays  for  the  writ  of  man- 
damus, commanding,"  etc. 

f***J  Cranch,  C.  J. — As  to  so  much  of  this  petition  as  asks 
for  a  mandamus  commanding  the  secretary  to  pay  the  money,  it  is 
sufficient  to  say  that  there  has  been  no  specific  appropriation  of 
money  to  pay  it ;  and  no  money  can  constitutionally  be  drawn 
from  the  treasury  of  the  United  States  without  such  an  appro- 
priation. 

And  as  to  so  much  of  the  petition  as  asks  for  a  mandamus 
commanding  the  secretary  to  cause  a  credit  to  the  said  James 
Reeside,  to  be  entered  upon  the  books  of  the  treasury  depart- 
ment, for  the  sum  of  $188,496.06,  this  court  has  no  jurisdiction 
or  authority  to  issue  such  a  writ  to  the  secretary  of  the  treasury ; 
because  there  is  no  special  law  directing  him  to  enter  such  a 
credit  on  the  books  of  the  treasury  as  there  was  in  Kendall's 
case;   and   because  it  would  command  him  to  do  an  official 
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executive  act,  in  the  performance  of  which  he  had  a  right  to 
exercise  judgment  and  discretion,  and  in  which  this  court  has  no 
jurisdiction  to  guide  and  control  liim. 

The  cases  of  Marbury  v.  Madison,  Kendall  v.  United  States, 
Becaiur  v.  Paulding,  and  Brashear  v.  Mason,  which  were 
largely  cited  in  McElrath  v.  Mcintosh,  1  Law  Rep,  N.  S.  399, 
at  the  present  term,  are  considered  by  this  court  as  decisive  of 
the  present  case. 

The  court  therefore  refuses  to  issue  the  mandamus  as  prayed. 


JOSEPH   SMITH  V.   ATLANTIC  MUTUAL  FIRE 
INSURANCE   COMPANY. 

[U.  S.  Circuit  Court,  District  of  New  Hampshire,  1849.  —  12  Law  Kep.  408.] 

Plea  ih  Abatement — Condition  in  Insurance  Company's  Chaktek  as.  —  In  a  suit 
against  a  mutual  insurance  company,  the  latter  cannot,  by  a  plea  in  abatement, 
interpose  the  objection  that  under  the  charter  suit  can  only  by  brought  at  the 
term  of  court  succeeding  the  loss. 

Inbdbance  Pouct  Held  as  Collatekal  Security— Efffct  on  Conditions  in.— 
A  clause  in  an  insurance  policy  that  suit  shall  only  be  brought  at  a  term  of 
court,  next  succeeding  the  loss,  applies  to  members  of  the  company  only ;  not  to 
one  who  holds  the  policy  as  collatei'al  security. 

This  was  assumpsit  on  a  policy  of  insurance  made  by  the 
defendants  to  Dana  &  Carpenter,  of  Attleborough,  Mass.,  on 
certain  paintworks,  etc.  The  amount  insured  was  fifteen  hun- 
dred dollars,  and  in  case  of  loss  it  was  to  be  paid  to  Joseph 
Smith,  of  Pawtucket,  who  brings  this  action.  The  defendants 
were  averred  in  the  writ  to  be  a  corporation  under  a  special  act 
of  the  legislature  of  New  Hampshire,  and  to  be  doing  business 
at  Exeter,  in  that  State.  They  pleaded  generally  in  abatement, 
that  this  court  had  no  jurisdiction  over  the  present  case.  On 
this  fact  issue  was  joined  by  the  plaintiff,  and  at  the  trial  the 
defendants  showed  that  after  the  fire,  March  28,  1848,  the 
plaintiffs  on  the  12th  of  April,  1848,  demanded  more  than  the 
company  thought  had  been  sustained  in  damages  by  the  fire, 
most  of  the  injury  being  in  their  opinion  caused  by  the  explosion 
of  a  steam  boiler,  for  which  they  did  not  consider  themselves 
liable.     That  on  the  2d  June,  1848,  the  company  voted  to  allow 
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for  the  loss,  two  hundred  dollars  in  full,  and  on  the  10th  July, 
1848,  communicated  the  result  to  ^***^  Mr.  Austin,  the  counsel 
for  the  plaintiff,  who  had  demanded  the  amount  due. 

The  present  action  was  then  instituted  in  this  court,  for  that 
last  supposed  amount,  although  a  session  of  a  State  court  had 
intervened  since  the  decision  of  the  company,  at  which  this  suit 
might  have  been  brought,  and  where  it  was  insisted  that  by  the 
the  act  of  incorporation,  the  insured  were  bound  to  bring  it, 
under  the  following  clause  in  the  second  section  of  their  act:  — 

"  And  the  directors  upon  a  view  of  the  same,  or  in  such  other 
way  as  they  may  deem  proper,  shall  ascertain  and  determine  the 
amount  of  said  loss  or  damage,  within  ninety  days  after  notice 
aforesaid,  and  if  the  party  suffering  is  not  satisfied  with  the 
determination  of  the  directors,  the  question  may  be  submitted  to 
referees,  or  the  said  party  shall  bring  an  action  against  said  com- 
pany for  said  loss  or  damage,  at  the  next  court  to  be  held  in  and 
for  the  county  of  Rockingham,  and  not  afterwards,  unless  such 
court  shall  be  holden  within  sixty  days  after  such  determination; 
but  if  holden  within  that  time,  then  at  the  next  court  holden 
within  said  county  thereafter." 

It  was  contended  first  by  the  respondents,  that  on  this  clause 
and  the  facts  in  the  case,  no  jurisdiction  existed  in  this  court, 
and  it  was  agreed  that  this  objection  be  considered  before 
instructing  a  jury  in  relation  to  it. 

The  point  was  argued  at  the  May  term,  1849,  by  J.  Wells,  for 
defendants,  and  Ivers  J.  Austin,  of  Massachusetts,  for  the 
plaintiff. 

WooDBUEY,  J.  —  It  is  objected  that  the  respondents  cannot 
interpose  this  exception  to  the  suit,  not  having  been  brought  in 
the  first  court  sitting  in  the  county  wnere  they  did  business,  and 
"  not  afterwards  " ;  first,  because  they  did  not  communicate  their 
decision  to  the  insured  or  to  the  plaintiff,  "within  ninety  days 
after  notice"  of  the  loss. 

But  we  do  not  understand  the  charter  as  requiring  this,  but 
only  that  they  shall  determine  on  the  amount  of  the  loss  within 
that  ninety  days.  That  determination  being  a  matter  of  record, 
and  the  insured  being  a  member  of  the  corporation,  where,  as 
here,  it  is  a  mutual  association,  he  can  obtain  information  of  it 
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as  soon  as  he  pleases,  or  defer  it  as  long  as  he  pleases.  In 
respect  to  such  notice,  a  member  of  a  mutual  insurance  office, 
who  is  himself  one  of  the  insurers,  stands  entirely  different  from 
a  naked  insurer,  in  a  corporation  where  he  has  no  interest,  and 
has  no  means  to  look  at  records  as  he  has  here. 

It  is  next  objected  that  when  the  notice  was  given  in  August, 
it  was  not  to  the  assured,  Dana  &  Carpenter,  but  to  the  attorney 
of  Smith,  the  plaintiff. 

[410]  gyj.  jj.  ^yjjj  i^g  gggj^  ^^^^  jjy  Qjjj,  YJe^g  QQ  tijg  gps^  excep- 
tion, this  question  becomes  immaterial.  This  special  notice  was 
unnecessary  and  useless.  Yet  had  it  been  otherwise,  it  is  some- 
what doubtful  whether  Smith  himself  claiming  to  be  a  rightful 
plaintiff,  and  being  notified  through  his  counsel,  is  not  estopped 
to  deny  that  the  proper  person  had  been  notified  when  it  is  the 
one  suing. 

The  respondents  then  do  not  appear  to  have  done  anything  or 
neglected  anything,  so  as  to  disable  them  from  setting  up  as  a 
defense,  that  they  have  not  been  sued  in  the  manner  prescribed 
in  the  policy  and  charter. 

But  though  this  exception  to  the  right  of  the  defendants  to 
take  the  objection  that  they  were  not  sued  at  the  first  court  sit- 
ting in  the  county,  after  this  decision  as  to  the  amount  of  the  loss, 
fail,  it   by  no  means  follows  that   this  objection   goes  to   the  ' 
jurisdiction  of  the  court. 

This  court  has  jurisdiction  over  the  subject-matter,  and  over 
the  parties  as  residing  in  different  States.  (See  the  Judiciary  Act, 
and  cases  cited  in  Dexter  v.  Haight,  and  Nunam  v.  Litchfield,  3 
"Wood.  &  M.,  Jan.,  1849 ;  see,  also,  2  N.  H.  R.  376,  and  3  N. 
H.  R.  232;  Steph.  PI.  217;   Catlett's  Case,  Paine's  C.  C.R.) 

The  objection  seems  to  be  one  which  grows  out  of  the  nature 
of  a  contract  or  mutual  engagement  between  the  members  of  this 
mutual  insurance  association,  ratified  by  the  legislature,  and 
embodied  by  consent  into  the  law  itself,  by  which  the  corporation 
exists  and  acts  at  all  as  a  corporation. 

The  assured  stipulate  with  each  other  to  sue  only  at  a  partic- 
ular time,  and  the  company  made  up  of  them  united,  agrees  to 
be  sued  only  at  a  particular  time,  by  a  member. 

This  compact  or  agreement  may  therefore  be  a  bar  at  law  to  a 
recovery  at  any  other  time  by  a  member.     Such  is  the  contract, 
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and  parties  make  contracts  for  themselves,  and  not  the  court  for 
them.  Whether  it  may  not  be  such  a  bar  if  interposed  under 
the  general  issue,  or  whether  it  must  be  specially  pleaded  in  bar 
of  the  maintenance  of  this  action,  need  not  be  decided  till  the 
question  arises  in  one  of  those  modes,  and  in  a  suit  by  a  member. 
It  suffices  now  to  say,  that  in  our  view  it  is  not  a  valid  exception 
to  our  jurisdiction  in  a  plea  in  abatement  to  this  action,  and 
much  less  a  valid  objection  to  its  general  jurisdiction,  which  is 
the  form  of  pleading  it  here. 

[411]  J  shall  therefore  on  these  pleadings  and  facts  instruct 
the  jury  that  they  are  bound  in  point  of  law  to  return  a  verdict 
for  the  plaintiff. 

If  the  court  entertain  these  views,  it  is  understood  that  the 
defendants  wish  to  withdraw  their  plea  in  abatement,  and  file 
the  general  issue  or  a  special  plea,  to  attempt  to  take  advantage 
in  a  different  way  of  the  same  objection,  and  of  a  further  objec- 
tion that  no  suit  for  this  loss  can  be  sustained  in  the  name  of 
Smith,  he  not  being  a  member  of  the  mutual  association,  nor  the 
person  insured. 

I  will  hear  the  counsel  for  the  parties  on  this  motion  when 
made,  and  also  on  another  point  of  difference,  in  case  the  motion 
be  not  allowed,  whether  the  judgment  be  rendered,  finally  against 
the  defendants  on  the  verdict,  on  the  plea  in  abatement,  or  may 
be,  respondeat  ouster. 

It  is  laid  down  that  if  judgment  be  for  plaintiff  in  a  plea  of 
abatement,  demurred  to  or  replied  to,  it  is  interlocutory,  respondeat 
ouster.  (1  Tidd,  589.)  But  if  an  issue  of  fact  be  made  and  tried 
and  found  for  plaintiff,  the  jugdment  peremptory,  quod  recuperd. 
(1  Tidd,  588  ;  2  Bos.  &  P.  389 ;  1  East,  636.)  TiU  the  proper 
time  arrives  I  do  not  propose  to  go  into  the  case  cited  of  Kittredge 
V.  Rockingham  Fire  Instance  Company,  decided  by  the  Supreme 
Court  of  this  State,  in  Rockingham  County,  December,  1847.  If 
that  case,  as  is  supposed,  has  decided  against  an  action  for  the 
loss  being  sustained  in  the  name  of  any  person  except  the 
insured,  it  must  govern  this  court  as  a  construction  of  a  local 
statute,  by  the  highest  local  authorities.  (See  7  Howard,  in 
Luther  v.  liord&n.) 

But  the  cases  must  be  exactly  parallel  before  I  would  relieve 
the  corporation  from  its  express  written  promise  to  pay  any  loss 
on  this  policy  to  the  plaintiff. 
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If  the  defendants  have  liberty  to  amend  their  plea,  the  plaintiff 
should  have  leave  to  amend  his  declaration  also,  and  to  declare 
on  a  special  promise  to  pay  him  the  amount  of  the  loss,  rather 
than  the  member  of  the  Mutual  Insurance  Company. 

It  is  well  settled  that  A.  may  sue  on  a  promise  made  to  B.  by 
C,  to  pay  A.,  though  A.  be  not  privy  to  the  consideration. 

A.  had  a  debt  against  B.,  and  B.  placed  demands  with  C.  to 
collect  and  pay  over  to  A.  C.  is  liable  to  A.  (Del.  and  Hud. 
Canal  Co.  v.  The  Westchester  County  Bank,  4  Denio,  97  ;  '***^  see 
cases  collected  there,  98 ;  see  form  of  declaring,  as  if  promise  to 
A.,  p.  99 ;  1  Bos.  &  P.  97.)  And  if  a  third  person  can  thus  sue 
an  insurance  company  on  a  special  promise  which  it  must  be 
authorized  to  make,  as  being  merely  to  pay  the  loss  to  the  mort- 
'gagee  instead  of  the  mortgagor,  which  is  highly  proper  if  the  prop- 
erty mortgaged  happens  to  become  lost,  it  may  steer  clear  of  the 
other  difficulty,  that  the  action  must  be  brought  at  the  next 
court  held  in  the  county,  because  the  provision  probably  applies 
only  to  an  action  brought  by  one  of  the  members  of  the  mutual 
incorporation,  and  not  by  a  third  person  on  a  special  promise. 


THE    NIPHON'S   CEEW. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1849.— 13  Law  Kep.  266.] 

Seamen — Wages,  When  Eabned  —  Salvage. — The  crew  of  a  ship  abandoned  at 
sea,  and  set  fire  to  by  order  of  the  master,  who  were  upon  monthly  wages,  can- 
not recover  wages  up  to  the  time  of  abandonment,  although  the  vessel,  freight, 
and  earnings  be  fully  insured,  and  certain  articles  (for  which  the  crew  received 
a  compensation  in  the  nature  of  salvage)  were  saved. 

This  cause  comes  up  by  appeal  from  the  decree  of  the  judge  of 
the  District  Court  dismissing  the  libel.  The  suit  was  in  per- 
smiam  for  seamen's  wages  against  the  owners  of  the  ship  Niphon. 
The  libelants  were  mariners  of  said  ship,  on  a  voyage  from  the 
Sandwich  Islands  to  Nantucket,  on  monthly  wages.  The  vessel 
sailed  on  the  5th  August,  and  was  abandoned  at  sea  on  the  13th 
January,  off  the  coast  of  the  United  States,  on  account  of  a 
dangerous  leak  caused  by  perils  of  the  sea,  and  was  set  fire  to  by 
order  of  the  master.  The  crew  were  taken  off  by  another  ship 
Betoj.  0.  C  — 37. 
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and  brought  into  port,  bringing  with  them  the  chronometer, 
certain  charts,  the  compasses,  certain  sails,  and  the  boat.  The 
owners  had  a  full  insurance  on  the  vessel,  her  freight  and  earn- 
ings. The  libelants,  eight  in  number,  claim  wages  to  the 
amount  of  $50.15  each,  being  up  to  the  time  of  abandoning  the 
vessel. 

The  respondents,  the  owners  of  the  vessel,  appeared  and  gave 
stipulation,  and  agreed  to  submit  the  question  to  the  court  upon 
the  argument  of  the  counsel  for  the  libelants,  the  libel  being 
taken  pro  oonfesso,  and  the  following  additional  facts  being 
agreed ;  viz.,  the  chronometer  and  f*"^  charts  were  sold  for  fifty 
dollars,  of  which  sum  the  libelants  have  received  their  share. 
The  other  articles  saved  are  retained  by  the  owners  of  the  vessel 
that  took  off  the  crew,  who  claim  them  as  a  gift  from  the  master 
of  the  Niphon,  and  for  salvage. 

The  District  Court,  after  a  hearing,  dismissed  the  libel,  and 
an  appeal  was  taken  thence  to  this  court. 

[885]  "VVooDBUEY,  J. — In  this  case,  as  no  freight  has  been 
earned,  it  is  well  known  that  the  general  rule  is,  no  wages  are 
to  be  paid.  (Molloy,  245;  1  Sid.  228;  2  Show.  291;  3  Salk. 
23 ;  3  Hagg.  Adm.  96.)  But  there  are  various  exceptions  to 
this  as  a  general  rule,  and  the  chief  inquiry  is,  whether,  on  the 
facts  of  the  present  case,  it  can  be  brought  within  any  of  those 
exceptions. 

The  important  principle  on  which  the  rule  rests  shows  the 
ground  of  most  of  the  exceptions.  It  rests  on  the  idea  that  if  a 
cargo  be  on  board  to  be  carried  safely  and  saved  in  peril,  the 
crew  should  be  induced  to  use  all  possible  exertion  to  save  it,  by 
making  their  wages  in  such  a  case  depend  on  its  being  actually 
preserved,  and  thus  freight  earned  on  it.  Hence  originates  the 
quaint  maxim  that  "  freight  is  the  mother  of  wages."  Some 
have  incautiously  added,  it  is  "the  only  mother  of  wages."  If 
it  was  the  only  one  there  is  no  ground  whatever  for  the  present 
libel,  as  it  is  not  pretended  here  that  any  freight  whatever  was 
earned. 

What,  then,  are  the  other  sources  or  reasons  for  wages  beside 
earning  freight? 

They  seem  to  me  to  rest  on  service  performed,  and  an  ina- 
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bility  to  earn  freight,  in  consequence  of  some  wrong  or  neglect 
by  the  owner  or  his  agents. 

In  such  cases  the  owner  should  not  take  advantage  of  his  own 
misfeasance  or  nonfeasance;  and  the  sailor  performing  his  whole 
duty,  so  far  as  regards  his  own  exertions,  and  successfully, 
should  be  compensated. 

A  brief  retrospect  of  some  of  the  exceptions  to  the  general 
rule  will  show  whether  the  present  case  can  be  brought  within 
the  principles  which  govern  them;  and  also  whether  any  of 
them  go  further  than  I  have  suggested,  and,  as  is  contended 
here  for  the  libelants,  make  the  owners  liable  for  wages  on  the 
contract  of  hiring  and  ordinary  service  alone,  without  reference 
to  the  conduct  of  the  owner,  or  the  saving  of  any  part  of  the 
freight  or  vessel  when  in  peril. 

Among  the  exceptions  where  wages  are  allowed,  though 
[»8ci  Qo  freight  is  earned,  is  where  no  cargo  is  put  on  board  so 
that  freight  might  be  earned.  Not  earning  it,  then,  is  the 
neglect  or  fault  of  the  owner;  and  consequently  such  a  case 
constitutes  one  of  the  exceptions  to  the  general  rule.  (See  cases, 
post,  and  Edw.  Adm.  118,  119;  Curtis  on  Seamen,  27J,  284, 
287;  Laws  of  Wisbuy,  art.  17;  3  Hagg.  Adm.  202;  2  Hagg. 
Adm.  158.)  This  rests  not  merely  on  the  original  contract  as 
the  mother  of  wages,  but  on  the  service  and  freight  not  earned 
by  the  misconduct  or  act  of  the  owner,  and  of  which  he  is 
estopped  to  take  any  advantage. 

It  would  be  making  the  exception  the  general  rule  to  hold 
the  contract  in  all  cases  to  be  the  mother  of  wages,  unless  you 
considered  it  an  implied  portion  of  every  contract  of  this  kind, 
that  it  should  be  so  performed  when  a  cargo  was  on  board  as  to 
earn  freight.  Then  the  contract  might  well  be  regarded  as 
the  general  source  of  wages,  and  still  the  same  result  follow  as 
if  freight  was  so  regarded. 

As  an  exception,  owing  to  carelessness  of  the  owners,  or  the 
case  at  times  coming  within  the  general  rule  of  some  freight 
earned,  they  are  personally  liable  for  wages  when  the  vessel  and 
cargo  have  been  condemned,  and  their  proceeds  restored  at  some 
subsequent  period.  (Sheppard  et  al.  v.  Taylor  et  al.  5  Peters, 
699,  711.) 

No  matter  whether  the  vessel  and  cargo  are  restored,  or  their 
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proceeds,  after  condemnation,  as  the  lien  which  before  existed 
for  wages  "  reattaches  to  the  thing,  and  to  whatever  is  substi- 
tuted for  it.  (5  Peters,  710  j  Pitman  v,  Hooper,  3  Sam.  60, 
287.) 

In  several  other  classes  of  cases,  though  no  freight  is  actually- 
earned,  this  circumstance  is  attributable  to  the  owners,  rather 
than  the  crew,  and  then  the  latter  are  pot  to  bear  the  loss  of 
wages.  They  may  then  be  recovered  of  the  owners,  if,  fpr 
instance,  the  latter  are  guilty  of  a  wrongful  deviation  from  their 
contract  or  voyage  before  the  loss,  or  guilty  of  a  contraband 
trade,  or  of  driving  the  crew  away  by  cruelty,  or  engaging, with- 
out their  previous  knowledge  and  consent,  in  any  illegal  voyage; 
or  by  running  in  ^^^"^  debt,  and  subjecting  the  ship  to  payment  of 
it.  (1  Hagg.  Adm.  238;  5  Peters,  687;  Edw.  Adm.  122;  Cam 
of  the  Martin,  2  Hagg.  Adm.  1q8;  2  Gall,  175,)  In  short, 
wages  are  payable  whenever  freight  is  lost  by  the  fault  or  fraud 
of  the  master  or  owner.  (3  Kent  Com.  187;  H<yyt  v.  Wildfire,, 
3  Johns.  518;  The  Cas0  of  the  Martin,  2  Hagg.  Adm.  158;  2 
Pet.  Adm.  261;  Cowen,  158.)  But  here,  as  a  cargo  was  on 
board^  an(J  it  was  here  impossible  to  earn  freight,  and  there  was 
no  interposition  or  neglect,  or  other  misconduct  by  the  owners 
to  pxevent  the  carrying  of  freight,  the  general  rule  applies  in 
full  force  not  to  pay  wages  without  it.  And  no  statute  exists 
here  making  an  exception ;  and  no  exception  by  adjudged  cases 
has  been  referred  to  or  can  be  found  which  reaches  the  circum- 
stances of  the  present  case,  unless  a  part  of  the  vessel  was  saved 
by  the  exertions  of  these  libelants,  so  as  to  entitle  them  to  wages 
in  the  nature  of  salvage. 

Having  considered  the  established  exceptions  to  the  general 
rule,  and  seen  that  none  of  them,  or  the  principles  of  them, 
apply  to  the  present  case,  I  will  now  proceed  to  the  inquiry, 
how,  on  principle  or  precedent,  the  saving  of  a  part  of  the  vessel 
can  entitle  a  crew  to  recover  wages,  though  freight  was  entirely 
lost  by  the  loss  of  the  cargo  on  board,  and  though  no  misbe- 
havior or  neglect  occurred  on  the  part  of  the  owners  to  ptor 
duce  the  loss. 

There  has  been,  to  be  sure,  ia  modern  times,  an  increased  ten- 
dency to  allow  wages,  but  it  should  be  when  it  can  be  done 
without  weakening  the  priaeiple  that  takes  the  lead  in  and 


Niphon's  Crew.  581 


governs  this  subject.  Thus,  if  wages  are  due  because  part 
freight  has  been  received,  or  earned,  or  part  of  the  cargo  has 
been  saved,  so  as  to  earn  some  freight,  however  small,  full  wages 
must  be  paid.  (3  Sum.  50;  3  Hagg.  Adm.  199;  2  Eob.  "Wm. 
52.) 

Some  cases  seem  to  hold  (^Reliance,  3  Hagg.  Adin.  19,  58) 
that  the  owner  is,  in  case  of  part  of  the  cargo  saved,  not  only 
liable,  but  that  the  seamen  may  proceed  against  the  cargo  itself. 
This  last  is  very  doubtful,  however,  unless  the  cargo  was  owned 
by  the  person  who  owned  the  vessel. 

[8883  Again,  where  in  a  round  voyage  freight  has  been  earned 
out,  and  not  back,  the  law  is  indulgent  so  as  to  pay  wages  out 
of  it;  and  such  is  the  rule  also  when  freight  has  been  separately 
earned  to  intermediate  ports,  at  which  the  vessel  touches  on  her 
way  out  or  home.  (3  Hagg.  Adm.  201 ;  1  Hagg.  Adm.  232.) 
Or,  at  times,  it  is  allowed  to  the  last  port  of  discharge,  and  half 
the  time  running  there.  {Tliompson  v.  Fauoett,  1  Peters  C.  C. 
182,  207 ;  Pitman  v.  Hooper,  3  Sum.  50,  286,  295,  and  cases 
cited;  1  he  Juliana,  2  Dod.  594;  Abbott  on  Shipp.  749;  Gilp. 
606;  Curtis  on  Seamen,  267;  2  Mason,  319;  3  Greenl.  1;  1 
Keb.  831 ;  3  Salk.  23.)  All  clauses  to  the  contrary  in  the  ship' 
ping  articles  are  likewise  considered  void,  from  regard  to  the 
confiding  sailor,  so  much  the  ward  of  a  court  of  admiralty.  (2 
Dod.  504;  3  Kent,  6,  194,  195;  6  Wms.  4th,  c.  19,  §  5;  Edw. 
Adm.  119;  3  Sum.  60.) 

In  some  countries,  by  statute,  the  law  has  of  late  been 
expressly  altered,  and  wages  required  to  be  paid,  though  the 
cargo  and  ship  be  lost,  and  no  freight  earned,  if  a  certificate  be 
obtained  from  an  officer  that  the  crew  did  their  duty  faithfully 
to  save  the  vessel  and  cargo.  (Edw,  Adm.  123;  7  and  8  Vict. 
e.  112,  I  17.) 

But  here  no  such  statute  exists,  though  one  might  not  be 
nujust,  where  the  weather-beaten  sailor  proves  true  to  duty  to 
the  last,  and  more  especially  if  the  owner  has,  as  here,  insured 
his  freight. 

Having  no  such  statute  here,  our  power  to  consider  it  so, 
standing  with  or  without  insurance  of  freight,  is  too  question- 
able for  justifying  the  adoption  of  such  a  course  without  legisla- 
tive sanction  after  the  pursuit  of  a  diiFerent  course  for  ages. 
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In  the  Lady  Durham,  3  Hagg.  Adm.  201,  Sir  John  Nicoll 
refused  to  do  it,  unwilling,  as  he  said,  "to  violate  a  principle 
and  rule  of  law,  whatever  may  be  the  hardship  on  the  seamen." 
The  court  there  declined  to  pay  wages  out  of  the  insurance  of 
freight  by  the  owner,  where  freight  was  not  earned,  nor  pre- 
vented by  the  owners. 

How  can  the  saving  of  a  part  of  the  vessel  change  any 
[aso]  Qf  these  principles?  The  wages  were  not  stipulated  to 
depend  on  that,  nor  did  the  ancient  usage  make  them  depend  on 
that,  when  it  was  the  cargo  or  freight  saved  or  secured,  which 
was  to  secure  wages,  and  not  the  ship. 

To  be  sure,  when  wages  were  earned  by  earning  freight,  or 
failing  to  earn  it  only  by  the  neglect  or  fault  of  the  master,  the 
crew  could  resort  to  the  vessel,  even  to  the  last  nail  or  plank 
for  payment.  (1  Pet.  Adm.  187,  note;  7  Taunt.  319;  2  Gall. 
175;  Edw.  Adm.  121,  128;  The  Neptune,  1  Hagg.  Adm.  233- 
239.) 

So  they  could  resort  to  the  freight  when  obtained,  as  a  fund 
liable  to  them,  and  so  to  the  owners  who  employed  them,  if 
wages  are  earned.  But  the  lien  or  remedy  does  not  usually 
extend  to  the  cargo  itself,  neither  to  the  cargo  or  its  proceeds,  as 
they  belong  usually  to  a  different  person.  {Tlie  Bigby  Grove,  2 
Rob.  Wm.  59;  TJie  Bigby  Grove,  2  Eob.  Wm.  713;  Edw.  Adm. 
119;  see  Act  of  Congress,  20th  July,  1790;  The  Lady  Durham, 
3  Hagg.  Adm.  200.) 

And  if  the  cargo  be  owned  by  the  owners  of  the  vessel,  and  it 
is  safely  carried  to  its  place  of  destination,  freight  is-  virtually 
earned,  though  not  eo  nomine,  and  wages  are  justly  due  within 
the  principle  of  the  general  rule.     (3  Kent  Com.  149.) 

But  the  vessel,  as  a  security  and  a  remedy  for  wages  other- 
wise due,  and  not  as  a  mother  or  cause  of  wages,  if  saved,  is  also 
looked  to  in  all  countries.  (Curtis  on  Seamen,  313 ;  Ihe  Eastern 
Star,  Ware,  186.)  The  error  seems  to  me  to  have  been,  in  some 
cases,  to  regard  the  vessel,  when  saved  in  part  or  in  whole,  as 
giving  a  title  to  wages ;  when  it  is  freight  earned,  or  prevented 
by  the  owner  from  being  earned,  which  consummates  the  title, 
and  the  vessel  saved  furnishes  merely  some  additional  security 
for  payment,  and  in  some  cases  means  of  rewarding  exertion  by 
salvage. 
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Thus,  in  modern  times,  if  only  a  small  portion  of  the  ship  be 
saved  in  a  shipwreck,  it  has  been  subjected  towards  the  claims 
of  the  crew  in  the  form  of  salvage,  though  no  freight  was  earned. 
(Curtis  on  Seamen,  287 ;  3  Kent  Com.  196 ;  The  t*»®i  Two  Cath- 
erines, 2  Mason  C.  C.  334 ;  The  Saratoga,  2  Gall.  164.) 

But  in  such  case  the  crew  must  have  continued  by  the  wreck, 
and  contributed  to  save  it ;  and  the  allowance  is  not  on  the  old 
contract  or  hiring,  but  on  this  new  service.  (Lewis  v.  Miz.  & 
Jane,  1  Ware,  41;  Adaims  v.  The  Sophia,  Gilp.  77,  134;  TJie 
Reliance,  2  Eob.  Wm.  121.)  Sometimes  it  is  treated  or  talked 
of  as  a  receiver  of  wages  in  consequence  of  great  fidelity,  though 
no  freight  is  earned,  but  this  seems  a-  misnomer.  It  is  merely 
salvage  and  not  wages ;  but  whether  paid  as  salvage  or  wages  it 
does  not  extend  beyond  the  value  of  what  is  saved.  {The  Nep~ 
tune,  1  Hagg.  Adm.  237;  3  Mass.  563;  7  Law  Eep.  532;  The 
Dawn,  26  Am.  Jur.  226.) 

It  was  held  in  the  case  of  Taylor  v.  Ship  Cato,  (Semble),  1  Pet. 
Adm.  54,  that  the  crew  may  recover  an  equivalent  for  wages 
from  a  vessel  saved  by  them,  like  salvage,  and  not  go  to  the 
owner  for  it,  but  to  the  rem. 

If  all  is  lost  seamen  lose  all,  salvage  as  well  as  wages.  But 
'f  a  part  of  the  ship  is  saved  by  the  crew,  they,  as  a  sort  of 
partners,  have  the  first  lien  on  it  for  salvage.  (1  Pet.  Adm. 
595,  note;  The  Mary,  1  Caines  C.  C.  180;  1  Dall.  392;  3  Sum. 
i43.) 

The  books  speak  of  attaching  this  claim  to  the  last  plank 
(aved.  But  this  may  at  times  be  figurative,  and  not  the  small 
hings  of  which  lex  non  curat.  It  should  mean  to  embrace 
omething  of  value  towards  payment,  which  must  therefore  be 
leyond  mere  cost  and  charges.  Figurative  or  not,  however,  it 
'.ppears  better  on  principle  if  not  precedent,  to  treat  the  claim  as 
lalvage,  where  no  wages  have,  by  the  general  rule,  or  any  of  its 
stablished  exceptions,  been  earned. 

The  precedents  on  this  point  accord  with  this  principle.  And 
hough  some  of  them  speak  of  wages  as  well  as  of  salvage,  yet 
hey  all  agree  in  not  extending  the  amount  allowed  beyond  the 
ralue  of  what  is  saved,  which  is  the  rule  in  salvage  and  not  in 


In  Frothingham  v.  Price,  3  Mass.  553,  it  was  held  t*"*!  that 
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if  enough  of  the  ship  was  saved  to  equal  the  wages,  they  should 
be  paid,  though  no  freight  had  been  earned.  As  this  ease  cited 
no  precedents,  and  gave  no  reasons,  it  would  not,  standing 
alone,  be  entitled  to  much  weight.  Accordingly,  in  The  Saror 
toga,  2  Gall.  183,  it  was  considered  that  the  decision  was  an 
anomaly  so  far  as  regards  wages,  and  could  only  be  sustained  as 
an  allowance  for  salvage  exertions,  equal  in  amount  and  value 
to  the  wages. 

Afterwards,  however,  in  England  and  this  country,  much  cau- 
tion has  been  given  to  this  doctrine,  as  to  wages  or  salvage.  In 
The  Nerptwne,  1  Hagg.  Adm.  239,  the  court  allowed  wages  to  be 
recovered  to  the  extent  of  the  value  of  that  part  of  the  vessel 
saved,  but  no  further.  (3  Hagg.  Adm.  202.)  Some  cases  in 
the  courts  of  the  United  States  have  since  gone  quite  to  the  same 
extent.  {Two  Catherines,  2  Mason  C.  C.  319,  338;  PUman  v. 
Hooper,  3  Sum.  60,  290 ;  see  Gilp.  and  Ware  also,  before  cited.) 

Yet  in  all  these  the  exception  must  probably  rest  on  the  fact 
of  the  property  being  saved  by  the  exertion  of  the  crew,  and  not 
saved  by  others,  and  not  claimed  justly  by  others  as  salvage. 
(See  cases  before  cited.) 

The  case  of  The  Bdiance,  2  Rob.  Wm.  123,  is  supposed  by 
the  libelants  to  have  gone  further,  and  to  have  held  that  if  a 
part  of  the  vessel  was  saved  by  the  others  the  crew  had  a  remedy 
against  it  or  the  owners  for  wages. 

But  though  the  court  there  seemed  very  favorable  to  the 
claim  made  by  a  widow  of  one  of  the  crew,  and  when  her  hus- 
band had  been  lost  in  the  exercise  of  efforts  to  save  this  very 
vessel ;  yet  they  do  not  seem  inclined  to  go  beyond  the  previous 
case  of  The  Neptune  in  Haggard. 

And  the  conclusion  was  rested  on  the  fact  that  the  deceased 
did  in  truth  contribute  by  his  exertions  before  his  death  to  save 
a  part  of  the  vessel,  though  others  afterwards  added  their  exer- 
tions, and  thus  finished  the  work  of  saving  something. 

In  the  present  case  no  part  of  the  vessel  itself  was  saved,  and 
no  special  exertion  shown  to  stop  a  leak  which  had  broken  out. 
But  the  crew  thereupon  abandoned  her,  and  '***^  were  taken  off 
by  another  vessel.  The  other  vessel  took  with  them  from  the 
wreck  a  chronometer  and  certain  charts,  which  have  been  sold 
since,  and  the  proceeds  given  to  the  libelants;  but  some  com- 
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passes,  sails,  and  a  boat  were  taken  off  at  the  same  time  by  the 
other  vessel,  and  retained  and  claimed  for  salvage  as  well  as  a 
gift  from  the  master. 

Considering  that  these  articles  were  saved  entirely  by  the 
exertions  of  another  vessel  and  crew,  who  are  entitled  to  salvage, 
and  that  the  captain  acquiesced  in  their  taking  and  keeping 
them  on  that  account,  and  that  their  small  value  of  one  hun- 
dred dollars  would  scarcely  pay  the  cost  and  expenses  of  libeling 
them,  it  is  difficult  to  discover  any  equitable  or  legal  claim  on 
them  by  the  plaintiffs. 

On  all  these  considerations,  cases,  and  facts,  then,  the  conclu- 
sion seems  safest,  to  which  the  court  below  arrived,  dismissing 
the  libel,  and  the  decree  there  must  consequently  be  affirmed. 


DEXTER  V.  SULLIVAN. 

[U.  S.  Circuit  Court,  District  of  Bhode  Island,  1851.  — 14  Law  Eep.  455.] 

PKAcnoE  —  PBODUCTioN  OF  Papers  IN  Cause  ESI  Staie  Cotjbt.— The  federal  courts 
will  not  grant  a  siibpcma  duces  tecum,  for  the  purpose  of  bringing  up  the  original 
papers  in  a  cause  in  a  State  court. 

During  the  progress  of  the  cause,  Burgess,  for  defendant, 
applied  for  a  writ  of  mbpoma  duces  tecum,  to  have  the  original 
papers  in  a  case  in  the  Supreme  Court  of  Rhode  Island  brought 
into  the  Circuit  Court. 

The  CoimT  refused  the  application  on  the  ground  that  it 
would  not  make  a  demand  on  another  court,  which  would  not 
be  granted  if  made  to  this  court,  it  being  a  rule  of  the  Circuit 
Court  not  to  allow  original  papers  to  go  out  of  the  clerk's  office. 


HORACE  H.   DAY  v.  THE  BOSTON    BELTING  CO. 

[TJ.  8.  Circuit  Court,  District  of  Massachusetts,  1853.-16  Law  Eep.  330.] 

Motion  fob  Pbeloonabv  Injuncton-Peactioe. -A  motion  for  an  interlocutory 
injunction  is  heard  on  aSBdavits  alone,  mthont  the  right  of  cross-examination. 
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E.  F.  Hodges,  N.  Richardson,  Mr.  Jenckes,  of  Providence, 
counsel  for  plaintiiF. 

H.  F.  Durant,  for  defendauts. 

This  was  an  application  to  the  court  to  grant  an  injunction 
against  the  use  of  the  machinery  used  in  the  defendants'  India 
rubber  manufactory.  The  plaintiff  claimed  to  be  the  owner  of 
a  patent  granted  to  E.  N.  Chaffee,  in  1836,  for  the  use  of  ma- 
chinery in  preparing  India  rubber  and  spreading  it  upon  cloths, 
etc.  This  case  at  a  former  day  had  been  set  down  for  hearing  at 
this  time,  and  both  parties  had  been  ordered  to  file  the  affidavits 
of  the  facts  upon  which  they  relied. 

Upon  the  coming  in  of  the  court,  the  counsel  for  Mr.  Day 
moved  the  court  to  have  the  case  postponed,  in  order  that  they 
might  be  prepared  for  the  argument  of  the  case,  and  said  that 
they  had  not  had  sufficient  time  to  read  the  proofs  offered  by  the 
defendants. 

The  defendants'  counsel  resisted  this  motion  and  urged  that 
the  trial  should  then  proceed,  inasmuch  as  it  was  the  day  fixed 
upon  by  the  court  at  a  previous  day,  in  accordance  with  the 
request  of  the  plaintiff's  counsel,  and  because  the  proofs  had 
been  filed  at  the  time  ordered  by  the  court. 

This  motion  for  delay  was  refused  by  the  court. 

The  plaintiff's  counsel  also  asked  for  leave  to  file  affidavits  in 
answer  to  the  proofs  filed  by  the  defendants,  and  gave  as  a 
reason  that  they  were  taken  by  surprise,  from  the  grounds  taken 
in  defense  of  the  case. 

The  defendants'  counsel  insisted  that,  according  to  the  estab- 
lished practice  of  the  court,  the  plaintiff  had  no  right  to  file 
affidavits  in  rebuttal  of  the  affidavits  filed  by  the  defendants ; 
that  the  established  practice  in  patent  cases  was  for  the  plaintiff 
to  file  such  affidavits  as  he  relied  upon,  and  then  for  the  defend- 
ant to  file  his  proofs  in  answer.  The  question  was  fully  dis- 
cussed by  the  counsel,  and  the  court,  Speague,  J.,  overruled 
the  motion,  and  laid  down  the  rule  as  to  the  practice. 

The  Court  said  in  substance :  "  According  to  the  practice  of 
this  court,  the  complainant  is  not,  as  a  matter  of  right,  entitled 
to  furtlier  time  to  file  affidavits.     The  nature  of  this  application 
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for  a  preliminary  injunction  is  peculiar.  It  is  not  a  final  settle- 
ment of  the  legal  rights  of  the  parties ;  t***^^  they  do  not  come 
here  with  what  are  strictly  to  be  called  legal  proofs,  but  with 
affidavits  alone,  and  upon  which  neither  party  has  the  right  of 
cross-examination.  The  object  of  granting  a  preliminary  injunc- 
tion is  simply  to  hold  the  parties  in  statu  quo,  until  the  legal 
rights  can  be  ascertained.  One  material  question  always  is,  and 
this  question  is  of  importance  upon  this  very  question  of  asking 
for  delay,  whether  the  defendants  are  responsible.  There  is  no 
suggestion  that  the  defendants  are  not  amply  able  to  respond  to 
the  plaintiff,  should  he  ultimately  recover  in  this  case.  The 
process  of  injunction  is  summary,  and  the  manner  of  exhibiting 
the  evidence  is  settled  by  our  practice.  In  England  the  practice 
is  to  move  for  an  injunction  ex  parte,  and  there  is  no  hearing; 
then  the  defendant  moves  to  dissolve  the  injunction,  and  in  that 
stage  of  the  case,  the  parties  are  heard  by  the  court;  but,  even 
then  the  proofs  are  not  open  to  the  other  side  until  the  hearing. 
Here  the  practice  is  more  liberal,  and  the  affidavits  are  filed 
before  the  day  of  hearing.  The  rule  of  practice  is  that  the 
complainant  must  file  the  affidavits  upon  which  he  relies  by  a 
certain  day,  and  then  the  defendant  files  his  affidavits  in  reply 
by  another  appointed  day,  and  this  is  the  end  of  the  evidence. 
I  will  not  say  that,  in  a  case  of  entire  surprise,  an  opportunity 
would  not  be  given  for  a  reply.  I  do  not  think  this  is  such  a 
case.  I  remember  that  when  the  case  was  first  before  the  court, 
Mr.  Durant  gave  notice  to  the  plaintiff's  counsel  that  he  would 
take  every  possible  point  in  the  defense.  I  think  when  the 
plaintiff's  counsel  were  thus  notified,  they  should  have  been 
prepared." 

After  this  opinion  was  given,  the  plaintiff's  counsel  asked  for 
a  few  moments  to  consult  upon  the  case,  and  then  said  they 
should  withdraw  their  motion  for  an  injunction. 

The  defendants  then  said  they  were  very  anxious  for  a  hear- 
ing; and  although  they  could  not  prevent  the  plaintiff  from 
withdrawing  his  motion,  they  would  consent  to  his  filing  further 
proof  rather  than  not  have  the  question  argued. 

The  Court  said  it  was  in  the  power  of  the  plaintiff  to  with- 
draw his  motion,  but  that  he  might  have  his  election  to  have 
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the  motion  withdrawn  and  pay  the  costs,  or  to  let  the  case  stand 
for  a  fortnight. 

The  plaintiff  thereupon  elected  to  have  the  case  stand,  and  it 
was  assigned  for  the  30th  instant. 


WILLIAM  HOLBEOOK  v.  JOHN  BLACK. 

[U.S.  Circuit  Court,  District  of  Massachusetts,  1854.  — 18  Law  Eep.  89. 1 

Equity  Pbactice— Defendant's  Bioht  to  Answeb  UhdIib  Oath.— A  defendant 
in  cliancery  lias  a  right  to  make  bis  answer  under  oath,  although  an  answer 
under  oath  is  waived  by  the  bill. 

i2i  Choate,  and  B.  F,  Fuller,  for  plaintiff. 

R.  Fletcher,  and  01  J5.  Pike,  for  defendant. 

In  this  case  the  plaintiff  filed  his  bill  in  the  usual  forni,  re- 
quiring an  answer  from  the  defendant  under  oath.  Afterwards, 
and  before  the  filing  of  the  answer,  the  plaintiff's  "^""^  counsel 
moved  that  the  defendant  be  ordered  to  make  his  answer  with- 
out oath.  After  argument,  a  decision,  substantially  as  follows 
Was  given  by 

SpBAGiTii,  J.— -This  question  is  one  which  must  be  determined 
by  precedent,  and  the  usual  course  of  chancery  proceedingsj 
Some  of  the  text  books  seem  to  favor  the  idea  that  the  motion 
should  be  granted;  but  their  statements  are  carelessly  and 
loosely  made;  and  on  examination  they  are  not  found  to  be 
supported  by  the  authority  of  decided  cases.  Oodner  v.  Herseyf 
18  Ves.  468,  and  Curling  v.  Tovmsend,  19  Ves.  628,  are  the 
most  important  English  authorities  bearing  upon  the  case.  But 
they  go  no  further  than  to  show  that,  under  certain  circum- 
stances, the  defendant  may  have  permission  to  file  his  answer 
without  his  oath.  The  cases  of  the  Union  Bank  of  Geofrgebaum 
V.  Geary,  5  Peters,  99,  and  Patterson  v.  Gaines,  6  How.  588, 
contain  no  direct  decisions  upon  the  point  under  consideration. 
But  the  case  of  Pierpont  v.  Fowle,  cited  for  the  defendant,  which 
was  heard  before  Mr.  Justice  Story  in  this  district,  though  not 
reported,  is  directly  in  point.     It  seems  in  that  case  Judge  Story 
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decided  that  it  was  the  defendant's  right  to  make  his  answer 
under  oath,  although  the  plaintiff's  bill  waived  the  oath ;  and 
the  plaintiff  was  iu  that  case  directed  to  amend  his  bill  in  order 
to  make  it  conform  to  the  common  practice  in  which  the  bill 
requires  the  defendant  to  make  answer  under  oath.  Moreover, 
the  book  of  precedents  contain  no  form,  so  far  as  I  have  been 
able  to  learn,  for  such  an  order  as  is  here  asked  for;  and  this  is 
a  circumstance  of  some  importance  in  a  matter  of  practice. 

I  must  therefore  regard  it  as  a  right  of  the  defendant  to  make 
oath  to  his  answer ;  and  the  motion  must  be  refused. 


THE  SCOW  PETREL. 

[IT.  8.  Circuit  Court,  District  of  Michigan,  1855.— 18  Law  Kep.  185.] 

Admibaltt — Collision,  Measube  of  Case  to  Avoid. — lu  ^  cass  of  colliaion,  the 
libelant  must  prove  not  only  negligence  on  the  part  of  the  respondent,  but 
ordinary  care  on  his  own  part. 

8.  D.  Miller,  for  libelant  and  appellant. 
Walker,  and  Russell,  for  claimant  and  appellee. 

McLean,  J. — This  is  an  appeal  from  the  District  Court  in 
admiralty. 

The  libelant,  as  the  owner  of  the  schooner  Avenger,  filed  a 
libel  against  the  respondent,  each  vessel  being  more  than  twenty 
tons  burthen,  in  which  he  alleges  that  the  Avenger,  being  on  a 
voyage  from  the  port  of  St.  Clair  to  the  port  of  Detroit,  loaded 
with  lumber,  came  to  anchor  in  the  river  St.  Clair,  below  New- 
port, and  was  carelessly  and  negligently  run  into  by  the 
respondent,  and  materially  injured,  etc. 

The  collision  is  not  denied  in  the  answer,  but  the  description 
of  it  given  in  the  libel  is  alleged  not  to  be  correct.  It  appears 
the  schooner  got  under  way  from  St.  Clair  about  dark,  in 
December,  1852,  and  drifted  down  the  river  to  a  point  opposite 
Belle  River,  where  she  came  to  anchor,  as  the  witnesses  of  the 
libelant  say,  muck  nearer  the  t**"^  American  than  the  Canada 
shore ;  other  witnesses  considered  her  in  the  channel,  very  near 
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the  middle  of  the  river.  It  was  a  moonlight  night,  so  that 
objects  on  the  river  could  be  seen  at  a  great  distance. 

The  same  evening  the  scow  Petrel,  in  descending  the  river 
about  one  o'clock,  ran  into  the  schooner  on  the  starboard  bow, 
at  the  cathead,  her  jib-boom  entering  between  her  foremast  and 
fore-rigging.  The  two  vessels  then  dragged  down  the  river  a 
short  distance.  The  schooner  lost  an  eye-bolt  and  a  flying  jib- 
boom,  guys,  and  one  of  her  martingale  ropes ;  also  two  stanchions, 
a  chainplate,  and  a  piece  of  her  rail. 

The  captain  of  the  Petrel  came  on  board  the  schooner,  and 
wanted,  as  some  of  the  witnesses  say,  while  others  state  diifer- 
ently,  to  cut  the  rigging  of  the  schooner,  which  her  captain 
would  not  permit;  but  an  anchor  was  thrown  out  astern,  with 
the  object  to  change  the  position  of  the  schooner  and  separate 
the  vessels.     This  succeeded,  and  the  Petrel  sheered  off. 

The  captain  of  the  Petrel,  in  his  deposition,  says  that  he 
remained  on  deck  until  between  twelve  and  one  o'clock ;  at  this 
time  there  was  a  light  breeze  and  he  went  below.  In  about 
twenty  minutes,  hearing  some  one  on  board  say  there  was  a 
vessel  ahead  down  the  river  to  the  leeward,  he  came  on  deck, 
and  seeing  there  was  no  wind,  the  man  forward  was  ordered  to 
let  go  the  bow  anchor,  and  they  paid  out  twenty  to  twenty-five 
fathoms  of  chain.  At  this  time  the  Avenger  was  off  from  a 
quarter  to  half  a  mile.  Perceiving  that  the  chain  would  not 
bring  the  Petrel  up,  the  captain  got  upon  the  highest  part  of 
his  vessel,  it  being  loaded  with  lumber,  so  that  he  could  see  the 
schooner,  and  he  halooed  as  loud  as  he  could  to  the  men  on 
board  the  schooner  to  shift  their  helm.  The  Petrel  was  then 
drifting  down  the  middle  of  the  river. 

Other  individuals  also  on  the  deck  of  the  Petrd  continued 
halooing  to  the  men  on  the  schooner  to  shift  their  helm.  After 
the  chain  was  all  paid  out,  it  was  found  that  the  anchor  would 
not  hold  the  Petrel,  she  then  being  about  a  quarter  of  a  mile 
from  the  schooner.  The  halooing  was  continued  on  board  the 
Petrel  until  she  was  within  a  few  yards  of  the  schooner,  and  in 
the  act  of  running  into  her.  The  mate  of  the  Petrd  was  at  the 
helm,  and  used  his  utmost  efforts  to  turn  her  to  the  American 
side  of  the  river,  but  there  was  not  wind  enough  to  allow  her  to 
mind  her  helm.     When  the  jib-boom  was  nearly  or  quite  over 
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the  sloop,  the  captain  saw  a  man  jump  out  of  the  cabin  f**'''^  of 
the  schooner,  and  cry  out  there  was  a  vessel  running  into  them. 
Previous  to  this  he  had  neither  heard  nor  seen  any  one  on  the 
sloop.  At  this  time,  some  four  or  five  persons  came  out  of  the 
cabin. 

The  supposition  that  there  could  have  been  a  watch  on  the 
schooner  is  inconsistent  with  the  facts  proved.  If  a  watch  had 
been  asleep  on  the  deck,  he  must  have  wakened  by  the  outcries 
of  the  persons  on  board  the  Petrel  as  they  approached  the 
schooner.  No  person  was  seen  on  deck  until  the  moment  of 
contact,  which  was  too  late  to  avoid  the  mischief.  Had  the 
helm  of  the  schooner  been  shifted  in  time,  it  is  believed  the 
Petrel  would  not  have  struck  her. 

The  stress  of  the  argument  in  behalf  of  the  libelant  is  that 
there  was  on  board  the  Petrel  a  larger  anchor  than  the  one 
thrown,  which,  if  it  had  been  used,  would  have  arrested  the 
drifting  of  the  vessel.  A  larger  anchor  was  on  board  the  Petrel, 
but  the  smaller  one,  which  was  thrown,  was  generally  used. 
Whether  this  was  negligence  on  the  part  of  the  commander  of 
the  Petrel,  depends  upon  the  circumstances  under  which  he  acted, 
and  the  degree  of  vigilance  required  by  the  colliding  vessel. 

Before  this  point  is  considered,  it  may  be  well  to  inquire  what 
duties,  if  any,  were  imposed  by  usage  or  otherwise  on  the  an- 
chored vessel.  That  the  schooner  was  in  the  channel  of  the 
river  is  proved  by  the  floating  of  the  Petrel.  There  being  no 
wind,  she  was  not  under  the  control  of  her  helm ;  she  conse- 
quently followed  the  course  of  the  current  and  ran  into  the 
schooner 

The  excuse  of  the  captain  of  the  schooner  for  not  approaching 
near  the  American  shore  was  that  the  wind  had  lulled,  and  the 
vessel  could  not  be  so  directed.  She  was,  therefore,  anchored  in 
the  channel,  and  consequently  subjected  to  greater  danger  from 
descending  vessels  carried  by  the  current.  At  the  place  of  an- 
chorage, it  is  shown  that  the  current  ran  at  from  six  to  seven 
miles  an  hour. 

It  is  proved  by  experienced  commanders  and  seamen  well 
acquainted  with  the  navigation  of  the  St.  Clair  River,  that  what 
is  called  an  anchor  watch  is  necessary  where  the  vessel  is  an- 
chored in  the  current;  that  where  there  is  no  current,  such 
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watch  is  not  used,  nor  is  it  necessary.  And  this  usage  is  shown 
by  a  majority  of  the  witnesses,  and  by  those  who  are  most 
experienced  in  the  navigation  of  the  St.  Clair  River.  The  pro- 
priety of  this  usage  appears  from  the  occurrence  under  consider- 
ation. Had  the  schooner  been  anchored  out  of  the  current,  the 
collision  could  not  f***^  have  happened.  The  master  of  the 
schooner  Ftyrtwne,  in  his  deposition,  says  that  a  watch  on  board 
the  vessel  anchored  in  the  current  is  necessary  for  the  safety  of 
the  crew  and  others  navigating  the  river. 

The  captain  of  the  Petrd,  when  nearly  half  a  mile  from  the 
schooner,  finding  that  his  vessel  would  not  obey  the  helm,  and 
was  carried  by  the  current,  cast  the  bow  anchor  to  stop  or  retard 
its  progress.  An  outcry  was  made  by  himself  and  his  hands  to 
persons  on  board  the  schooner  to  shift  their  helm,  and  they  con- 
tinued to  pay  out  the  chain  of  the  anchor  to  its  full  length,  and 
still  the  force  of  the  current  dragged  the  anchor.  The  outcry 
was  continued  until  the  vessels  came  in  contact ;  and  not  until 
then,  or  a  moment  before,  was  any  person  seen  on  the  deck  of 
the  schooner. 

From  the  known  usage  to  keep  an  anchor  watch  where  a  ves- 
sel is  moored  in  the  current  of  a  river,  the  captain  of  the  Pdrd 
had  a  right  to  expect  that  the  usual  watch  was  kept,  and  that 
the  helm  would  be  so  shifted  as  to  ward  a  collision  with  a  float- 
ing vessel.  With  this  presumed  knowledge,  the  conduct  of  the 
Petrd  must  be  examined.  On  approaching  the  schooner,  the 
captain  and  mate  and  some  others  were  on  deck.  The  anchor 
which  had  been  thrown  must  have  retarded  the  vessel,  but  she 
was  not  under  the  command  of  her  helm.  They  hoped  by  their 
outcries  to  arouse  the  crew  of  the  schooner  until  they  had  ap- 
proached too  near  the  anchored  vessel  to  arrest  the  floating 
Petrel  by  casting  the  large  anchor. 

The  rule  is  a  reasonable  one,  that  the  moving  vessel  should 
avoid  a  collision.  But  this  is  founded  on  the  hypothesis  that 
the  vessel  is  under  the  command  of  her  helm.  Where  this  is 
not  the  case  the  reason  of  the  rule  fails,  and  the  obligation 
imposed  by  it. 

The  officers  and  crew  of  the  schooner  were  all  below,  without 
a  watch,  and  some  of  them,  as  stated,  were  about  to  retire. 
This  shows  great  remissness  in  those  who  had  charge  of  the 
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schooner,  especially  as  she  was  at  anchor  in  the  current  of  the 
river. 

Reasonable  care  was  required  from  the  captain  and  crew  of 
the  Pehrel  to  avoid  a  collision,  and  this  they  seem  to  have  exer- 
cised. An  extraordinary  effort,  under  ordinary  circumstances, 
is  not  required.  Indeed  it  is  not  perceived  that  under  the 
greatest  emergency  anything  could  have  been  done  by  the  cap- 
tain of  the  Petrel  which  was  not  done,  except  to  cast  the  large 
anchor.  And  the  omission  to  do  this,  under  the  circumstances, 
is  no  evidence  of  negligence  or  want  of  care.  He  had  a  right  to 
expect  some  degree  of  diligence  on  the  part  of  the  schooner,  but 
in  this  he  was  disappointed.  The  crew  of  that  vessel,  if  not 
asleep,  were  below,  and  were  not  aware  of  the  approach  of  the 
Petrel  until  it  was  too  late  to  throw  the  schooner  out  of  the  line 
of  the  floating  vessel.  Being  at  anchor,  this  might  have  been 
done  by  a  proper  use  of  the  helm.  Having  failed  to  use  ordi- 
nary vigilance,  the  owner  of  the  schooner  can  have  no  claim 
against  the  Petrel  for  damages. 

The  judgment  of  the  District  Court  is  affirmed. 


ENOCH  L.   CHILDS  v.   THE  SOMERSET  AND 
KENNEBEC  RAILROAD   COMPANY. 

[U.  S.  Circuit  Court,  District  of  Maine,  1857.  —20  Law  Eep.  561.] 

Pbactioe — Vebdict,  Ween  Set  Aslde  as  Being  Against  Evidence.  —  Tliis  court 
will  not  set  aside  a  verdict  as  being  against  the  evidence,  unless  it  can  see  that 
the  jury,  in  coining  to  their  result,  were  influenced  by  passion  or  prejudice,  or 
unwittingly  fell  into  a  plain  mistake. 

CONTEACT — ExTKA  WoBK  EECovEnABLE  ON  IMPLIED  ASSUMPSIT. — The  plaintiff,  by 
special  contract,  agreed  to  build  certain  bridges  and  depots  for  the  defendant 
corporation,  for  which  he  was  to  be  paid  partly  in  cash  and  partly  in  shares  of 
their  capital  stock.  In  the  progress  of  the  enterprise  it  became  necessary  to  do 
much  extra  work  and  furnish  materials  not  provided  for  in  the  special  contract. 
Held,  that  the  plaintiff  was  entitled  to  recover  the  whole  value  in  money  of  the 
extra  work  and  materials  thus  furnished,  upon  an  implied  assumpsit,  and  that 
the  agreement  to  take  pay  in  shares  did  not  extend  to  this  part  of  the  job. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff  declared 

specially  on  two  contracts  in  writing,  whereby  he  agreed  to  build 

the  bridges  and  depots  on  the  line  of  the  defendant's  railroad, 

and  also  in  a  general  count  for  work,  labor,  and  materials.    The 

Beuh.  c.  0.— 38. 
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contract  provided,  that  he  was  to  be  paid  for  the  bridges  the 
sum  of  one  hundred  and  three  thousand  dollars,  twenty-five 
thousand  dollars  whereof  was  to  be  paid  in  shares  of  the  capital 
stock  of  the  corporation,  and  the  residue  in  money.  The  pay- 
ments were  to  be  made  monthly,  upon  certificates  of  the  engineer 
of  the  proportion  of  the  contract  price  earned  during  the  preced- 
ing month,  eighty  per  cent  of  such  certified  amounts  being  paid 
within  ten  days  after  the  presentation  of  each  certificate,  and  the 
remaining  twenty  per  cent  on  the  completion  of  the  entire  work. 

The  depots  were  to  be  paid  for  wholly  in  money,  at  an  agreed 
price  for  the  whole  work,  upon  similar  monthly  estimates. 

In  the  progress  of  the  work  it  was  ascertained,  that  it  was 
necessary  to  rebuild  one  of  the  spans  of  one  of  the  bridges,  and 
to  elevate  it,  to  permit  the  public  to  use  the  river,  and  their 
contract  was  made  touching  such  new  work,  for  which  the 
plaintiff  was  to  be  paid  a  fixed  sum,  seventy-five  per  centum  in 
money  and  the  residue  in  stock.  The  plaintiff  alleged  and 
offered  evidence  tending  to  prove,  that  he  had  performed  all 
these  contracts,  and  had  done  a  large  amount  of  extra  work  upon, 
and  furnished  many  f^"*'  materials  for,  the  bridges  and  depots, 
not  provided  for  by  either  of  the  contracts,  and  for  which  he  was 
entitled  to  recover  upon  the  general  count  for  work,  labor,  and 
materials.  The  jury  were  instructed  that  he  had  a  right  to 
recover  as  upon  a  quantum  meruit,  for  any  work  and  materials 
done  and  provided  which  were  not  embraced  within  either  of 
the  contracts ;  and  the  question  occurring  whether  he  was  to  be 
paid  therefor  wholly  in  money,  or  partly  in  money  and  partly  in 
stock,  it  was  agreed  that  the  jury  might  find  the  amount,  if  any, 
which  the  plaintiff  might  be  entitled  to  recover,  and  the  value 
of  the  stock  at  the  time  it  was  demanded,  and  the  court  should 
afterwards  decide  whether  the  extra  work  and  materials  were  to 
be  paid  wholly  in  money,  and  amend  the  verdict  accordingly. 
The  jury  having  so  found,  the  plaintiff  moved  to  amend  the  ver- 
dict, and  also  for  a  new  trial,  because  the  jury  had  fixed  the  value 
of  the  stock  at  only  twenty-five  per  cent  of  the  par  value,  which, 
it  was  insisted,  was  contrary  to  the  evidence. 

E.  R.  Hoar,  and  C  T.  Russell,  for  plaintiff. 

Lot  M.  Morrill,  and  H.   W.  Paine,  for  defendants. 
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Curtis,  J. — The  rule  followed  by  this  court  in  respect  to  set- 
ting aside  verdicts  as  being  against  the  evidence  is  entirely  set- 
tled. It  requires  the  court  to  see  that  the  jury,  in  coming  to 
their  result,  were  influenced  by  passion  or  prejudice,  or  unwit- 
tingly fell  into  a  plain  mistake. 

They  were  instructed  that  the  burthen  of  proof  was  on  the 
plaintiff  to  satisfy  them  what  the  market  value  of  this  stock  was 
at  the  time  he  demanded  it ;  and  that  they  ought  not  to  iix  its 
price  at  any  greater  sum  than  it  appeared  upon  the  evidence,  to 
their  reasonable  satisfaction,  it  could  have  been  purchased  for,  at 
the  time  of  the  demand,  which,  according  to  the  evidence,  was  in 
the  autumn  of  1855. 

I  do  not  understand  that  this  instruction  is  complained  of  as 
incorrect  in  point  of  law. 

The  only  evidence  respecting  the  market  value  of  the  stock 
was,  that  in  his  contract  of  June  3,  1853,  the  plaintiff  agreed  to 
take,  in  part  payment  for  his  work,  two  hundred  and  fifty  shares 
of  the  stock  at  its  par  value;  and  that  lie  made  a  similar  agree- 
ment in  1854,  when  he  rebuilt  and  elevated  the  single  span  of  the 
bridge  at  Augusta.  The  plaintiff,  who  was  a  witness,  states 
that  he  had  pledged  some  of  the  stock  at  the  rate  of  eighty-five 
dollars  per  share,  'and  afterwards  some  at  fifty  dollars  a  share  j 
that  he  sold  some  at  sixty-five  dollars  a  share,  and  exchanged 
some  for  other  property  at  a  price  not  fixed. 

The  dates  of  neither  of  these  transactions  was  stated,  but  it 
appeared  they  were  some  considerable  time  before  the  demand. 
It  is  argued  that  the  agreements  between  the  ^^"^^  plaintiff  and 
defendants,  that  he  would  take  a  large  amount  of  this  stock  in 
part  payment  for  his  work,  at  its  par  value,  is  evidence  that  such 
was  its  market  value,  and  it  is  no  doubt  true,  that  it  has  a  ten- 
dency to  prove  that  it  was  so  at  the  dates  when  these  agreements 
were  made.  But,  considering  the  highly  speculative  character 
of  railroad  enterprises,  which  is  so  notorious,  that  I  should  hesi- 
tate to  say  that  either  the  court  or  the  jury  must  be  presumed  to 
be  ignorant  of  it,  I  should  feel  some  diiSculty  in  declaring  that 
in  the  absence  of  all  other  evidence,  it  was  a  presumption  of  law, 
that  the  shares  continued  to  bear  their  par  value  after  the  lapse 
of  about  two  years,  and  the  completion  of  the  road.  But  this 
question  is  not  of  practical  importance  now,  because  the  evidence 
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clearly  showed  that  in  this  instance  the  shares  did  not  maintain 
their  par  value.  The  only  sale  put  in  evidence  was  at  sixty-five 
dollars  in  the  hundred ;  and  whether  the  entire  cost  of  the  road 
was  then  ascertained,  did  not  appear.  The  estimated  cost  of 
the  road  was  six  hundred  thousand  dollars.  The  actual  cost, 
exclusive  of  the  plaintiff's  claim  for  extra  work,  was  seven  hun- 
dred and  fifty  thousand  dollars.  It  was  originally  intended  to 
encumber  the  road  with  a  debt  of  three  hundred  thousand  dol- 
lars, and  to  raise  from  stockholders  the  remaining  three  hundred 
thousand  dollars  in  money  and  work.  In  point  of  fact,  only 
about  two  hundred  thousand  dollars  was  paid  in  by  the  stock- 
holders. I  think  it  must  be  admitted  that  on  this  state  of  the 
evidence,  a  very  difficult  task  was  imposed  on  the  jury,  when 
they  were  required  to  assess  the  value  of  this  stock  on  a  given 
day  in  the  autumn  of  1855.  It  would  not  have  been  surprising 
if  they  had  said,  we  have  no  satisfactory  evidence  by  which  we 
can  fix  the  value  at  any  particular  sum ;  the  plaintiif,  on  whom 
the  burthen  of  proof  is,  has  not  shown  us,  with  reasonable  cer- 
tainty, anything  concerning  it,  and  we  cannot  therefore  allow 
more  than  a  nominal  value.  If  they  had  so  found,  it  would 
have  been  difficult,  to  say  the  least,  to  disturb  their  verdict. 
Having,  probably,  that  general  knowledge  and  skill  respecting 
the  intrinsic  as  well  as  the  saleable  value  of  similar  property, 
which  a  jury  may  be  expected  in  some  degree  to  possess,  and  the 
local  knowledge  of  the  country  where  the  road  is,  which  they 
also  probably  possessed,  and  applying  them  to  the  evidence  in  the 
case,  they  fixed  the  value  at  twenty-five  per  centum  of  the  par 
value. 

I  cannot  say,  upon  the  evidence,  that  they  fell  into  a  plain 
mistake  in  not  fixing  it  at  a  greater  sum ;  and  the  motion  for  a 
new  trial  must  therefore  be  overruled. 

[564]  ^g  ^Q  ^jjg  motion  to  add  to  the  amount  of  the  verdict,  I 
think  it  should  be  allowed,  and  the  verdict  amended  accordingly. 
At  the  trial  a  doubt  occurred  to  me,  whether  the  rule  laid  down  in 
Pepper  v.  Burland,  Peake's  N.  P.  C.  189,  and  since  followed  in 
England  and  this  country,  that  when  a  building  contract  has 
been  departed  from,  and  not  abandoned,  the  contract  is  still  to 
govern  the  price  of  the  work  done  under  it,  so  far  as  it  can  be 
traced  and  applied,  might  not  entitle  the  defendants  to  pay  for 
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the  extra  work  by  stock,  in  the  same  proportion  in  which  they 
were  to  pay  for  work  under  the  contract  in  stocli.  In  other 
words,  whether  the  contract  which  the  law  implies,  to  pay  for 
extra  work,  would  not  be  a  contract  to  pay  for  it  in  the  same 
ways  and  by  the  same  modes  of  payment  as  the  other  work  was 
expressly  agreed  to  be  paid  for.  But  after  hearing  counsel,  and 
upon  further  reflection,  I  am  satisfied  the  doubt  was  not  well 
founded.  The  promise  implied  by  the  law,  in  such  a  case,  is  a 
promise  to  pay  in  money,  what  the  extra  work  is  reasonably 
worth;  and  is  in  no  respect  qualified  or  governed  by  the  exist- 
ence of  a  special  contract  for  doing  other  work,  however  inti- 
mately the  two  kinds  or  amounts  of  work  may,  in  fact,  be 
connected  together.  The  law  cannot  safely  or  consistently  with 
sound  principles  imply  any  contract  containing  special  stipula- 
tions as  to  the  times  and  modes  of  payment.  This  case  supplies 
an  illustration  of  the  difiiculty  of  doing  so. 

The  amount  of  capital  stock  of  the  corporation  was  limited, 
and  the  value  of  each  share  depends  upon  the  observance  of  such 
limitation.  Both  parties  were  willing  to  contract  to  give  and 
receive  a  specific  amount,  for  specific  work.  But  it  would  be  an 
unwarrantable  assumption  to  imply  from  this  a  willingness  to 
give  or  to  receive  an  additional  amount  for  additional  work. 

The  special  contract  has  not  been  applied,  in  any  case,  so  far 
as  I  know,  to  any  work  not  done  under  it ;  and  in  Bobson  v. 
Godfrey,  1  Stark.  275 ;  S.  C.  1  Holt,  236,  Gibbs,  C.  J.,  refused 
to  apply  the  terms  of  credit  and  mode  of  payment  by  a  bill  of 
exchange,  to  additional  work  not  done  under  the  special  contract 
which  provided  for  such  credit  and  mode  of  payment. 

The  verdict  must  therefore  be  amended  by  the  addition  of 
such  sum  as  equals  seventy-five  per  centum  of  the  amount  of 
stock  found  by  the  jury  as  due  for  the  extra  work. 
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JOHN  DEMERITT  v.  THE  PRESIDENT,  DIRECT- 
ORS, AND  CORPORATION  OF  THE  EXCHANGE 
BANK. 

[U.  S.  Circuit  Court,  District  of  Maine,  1857.— 20  Law.  Eep.  606.] 

Constitutional  Law — Obligation  of  Contbacts. — A  State  insolvent  law  cannot 
discharge  or  suspend  the  obligation  of  a  contract,  though  made  and  to  be  per- 
formed within  the  State,  if  it  is  a  contract  with  a  citizen  of  another  State,  nor 
can  it  defeat  the  right  of  action  of  a  citizen  of  another  State  in  the  Circuit 
Court  of  the  United  States. 

Bowe,  for  the  plaintiff. 
Kent,  for  the  defendant. 

Curtis,  J.  —  The  only  question  I  can  consider  on  this  motion 
of  the  plaintiff  for  a  judgment  on  the  agreed  statement  of  facts  is, 
whether  that  judgment  ought  to  be  entered.  The  consequences 
of  that  judgment,  and  the  means  by  which  it  may  lawfully  be 
satisfied,  are  matters  to  be  deoidsd  hereafter,  upon  proceedings 
proper  to  raise  those  questions. 

The  action  is  founded  on  bills  of  the  bank,  the  genuineness  of 
which  is  admitted.  The  defense  is  rested  on  certain  laws  of  the 
State  of  Maine,  by  force  of  which,  before  payment  of  the  bills 
demanded,  the  bank  was  temporarily  enjoined  from  doing  any 
business,  by  an  order  of  a  justice  of  the  Supreme  Court  of  that 
State,  preliminarily  to  an  investigation  into  its  condition,  in 
order  to  ascertain  whether  a  receiver  should  be  appointed,  pur- 
suant to  statutes  of  that  State,  respecting  insolvent  banking  cor" 
porations ;  and  after  this  action  was  commenced  receivers  were 
appointed.  These  statutes  are  relied  on  to  defeat  the  action,  in 
one  or  both  of  two  ways.  The  first  is,  that  by  the  eighth  section 
of  the  one  hundred  and  sixty-fourth  chapter  of  the  acts  of  the 
legislature  of  Maine  for  the  year  1865,  it  is  enacted:  "And  no 
action  shall  be  maintained  against  any  bank  after  the  appoint- 
ment of  receivers  thereof;  but  all  its  creditors  shall  have  their 
remedy  under  the  provisions  of  this  bill." 

That  remedy  is  to  present  the  claim  to  the  receivers,  and  if 
disallowed  by  them  to  file  exceptions  to  their  report,  which  the 
law  requires  to  be  made  to  the  Supreme  Court  of  the  State ;  and 
that  court  is  thereupon  to  decide  finally  on  the  validity  of  the 
claim. 
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[607]  j^  jg  apparent,  that  if  this  law  be  allowed  to  defeat  this 
action,  a  suit  by  a  citizen  of  Massachusetts  against  citizens  of 
Maine,  brought  pursuant  to  the  Constitution  and  laws  of  the 
United  States,  in  a  Circuit  Court  of  the  United  States,  cannot  be 
tried  and  determined  in  such  Circuit  Court,  but  is  put  an  end  to 
without  a  trial,  by  force  of  the  State  law,  and  its  subject-matter 
transferred  for  judicial  cognizance  to  tribunals  of  the  State. 

It  is  clear,  both  upon  principle  and  authority,  that  this  cannot 
be  done.  (Suydam  v.  Broadnax,  14  Peters,  67;  Union  Bank  of 
Tennessee  Y.  Vaiden  et  cd.  18  How.  503;  Hunt  v.  Banforth,  2 
Curt.  604.) 

It  was  argued  that  this  State  law  furnishes  one  of  the  rules  of 
decision,  which  are  adopted  in  trials  at  the  common  law  by  the 
thirty-fourth  section  of  the  Judiciary  Act  of  1789.  (1  Stats,  at 
Large,  92.)  But  it  is  not  the  purpose  of  the  State  law  to  aiford 
a  rule  for  the  ascertainment  of  any  right  upon  a  trial,  but  to 
prevent  a  trial  of  the  right  in  the  action  which  it  requires  to  be 
discontinued,  and  to  substitute  another  mode  of  proceeding  in 
which  the  right  is  to  be  tried.  It  is  altogether  a  law  of  procedure, 
and  is  not  adopted  by  the  thirty-fourth  section. 

The  other  ground  upon  which  the  defense  was  rested  is,  that 
'hese  bills  being  payable  in  the  State  of  Maine,  it  is  competent 
'or  that  State  to  discharge  the  bank  altogether  from  the  causes 
if  action  thereon,  though  the  bills  are  payable  to  bearer,  and 
leld  by  a  citizen  of  Massachusetts ;  and  as  the  contract  ip  thus 
mbject  to  the  control  of  the  State  laws,  the  injunction  by  which 
he  bank  was  ordered  to  do  no  more  business  rendered  it  unlaw- 
ful for  the  bank  to  pay  their  bills  when  demanded,  and  so  sus- 
.lended  the  plaintiff's  right  of  action ;  and  consequently  there 
-v-as  no  existing  and  operative  cause  of  action  on  these  bills 
vhen  this  action  was  brought. 

Without  investigating  minutely  this  train  of  reasoning,  I  con- 
4der  it  sufficient  to  say  that  under  the  Constitution  of  the  United 
states,  it  is  not  competent  for  the  State  of  Maine  to  pass  any 
aw,  discharging  or  suspending  the  right  of  action  on  a  contract 
made  with  a  citizen  of  another  State,  by  citizens  of  the  State  of 
V[aine,  or  by  a  corporation  created  by  the  legislature  of  Maine. 
This  was  settled  in  Ogden  v.  Saunders,  12  Wheat.  213.  (See 
Boyle  V.  Zacharie,  6  Peters,  348.)     It  is  urged  that  where  the 
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contract  is  to  be  performed  in  the  State,  it  is  not  within  the 
decision  of  the  Supreme  Court  in  Ogden  v.  Sav/nders;  f***J  and 
it  has  been  so  held  by  a  majority  of  the  Supreme  Court  of 
Massachusetts  in  Scribner  v.  Fisher,  2  Gray,  43.  But  I  cannot 
concur  in  that  opinion.  I  consider  the  settled  rule  to  be,  that  a 
State  law  cannot  discharge  or  suspend  the  obligation  of  a  con- 
tract, though  made  and  to  be  performed  within  the  State,  when 
it  is  a  contract  with  a  citizen  of  another  State.  Such  was  Mr. 
Justice  Story's  understanding  {Springer  v.  Foster,  2  Story,  387) 
of  the  decisions  of  the  Supreme  Court,  in  which  he  took  part. 
(See  also  Woodhull  v.  Wagner,  Bald.  300;  Donnelly  v.  Clark, 
3  Seld.  500 ;  Poe  v.  Duck,  5  Md.  1.) 

The  plaintiff  is  entitled  to  judgment  on  the  agreed  statement 
of  facts. 

Note.  State  Insoltbnt  Laws  Cakkot  Disohabge  the  Obligation  or  Con- 
tracts made  with  citizens  of  other  States.  (See  Baldwin  v.  Rale,  1  Wall,  234 ;  S,  C. 
1  Cliff.  518,  citing  afaoye  case.) 
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[U.  S.  Circuit  Court,  District  of  Maine,  1857.  —20  Law  Bep.  608.] 

Maritime  Lien  fob  Matebials — Eeqtjisites  to. — The  party  claiming  a  lien  on  a 
vessel  for  materials  must  show  that  the  contract  under  which  the  materials 
were  furnished  had  reference  to  some  particular  vessel,  for  the  construction  or 
repair  whereof  said  materials  were  to  be  used 

Butler,  for  the  appellant. 
Shepley,  for  the  claimant. 

CuKTis,  J.  —  This  is  an  appeal  from  a  decree  of  the  District 
Court,  dismissing  a  libel  filed  in  that  court  to  assert  a  lien  on  a 
vessel  for  the  price  of  materials  used  in  its  construction. 

The  material  facts  which  I  deduce  from  the  proofs  are,  that  in 
January,  1855,  the  claimant  contracted  in  writing  with  one 
Edmund  Merrill,  for  timber  for  the  keel,  shoe,  floor  timbers, 
naval  timbers,  foot-hooks,  and  risers,  sufficient  for  a  ship  of  about 
nine  hundred  tons,  and  agreed  to  pay  therefor  by  conveying  to 
Merrill  in  fee  a  certain  shipyard  and  the  buildings  thereon* 
To  enable  himself  to  perform  this  contract,  Merrill  contracted 
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with  the  libelant  for  the  timber,  for  the  price  whereof  the  liea 
is  claimed.  This  timber  was  put  on  to  railroad  cars  by  the 
libelant,  consigned  to  the  claimant  at  Portland,  who  obtained  a 
delivery  order  from  the  railroad  company,  and  directed  the  cars 
to  be  taken  to  "VVestbrook,  and  there  received  the  timber,  and 
used  it  in  the  construction  of  the  vessel  in  question.  It  does  not 
f**"^  appear  that  when  this  timber  was  delivered,  this  vessel  had 
been  begun  to  be  built.  The  inference  from  the  fact  that 
among  the  timber  were  keel  pieces  is  that  the  vessel  was  not 
then  begun. 

There  is  no  evidence  that  the  libelant  and  claimant  ever  met 
at  all  concerning  the  timber,  save  that  the  libelant  was  present 
when  the  timber  was  unladen,  and  assisted  in  unloading  that  and 
other  timber  from  the  railroad  cars.  It  is  not  shown  by  the 
libelant  that  when  he  contracted  to  sell  the  timber  to  Merrill, 
he  relied  on  any  lien  on  this  vessel,  nor  that  he  even  knew  it 
was  intended  for  any  particular  vessel.  He  neither  produces 
his  bok  of  accounts  to  show  a  charge  to  any  vessel,  nor  offers 
any  evidence  of  the  terms  of  the  contract  between  Merrill  and 
himself.  He  relies  solely  on  the  facts  that  he  was  once  the 
owner  of  the  timber ;  that  whatever  contract  he  may  have  made 
with  Merrill,  he  himself  was  present  when  the  timber  came  into 
the  actual  possession  of  the  claimant,  and  that  it  was  used  in 
building  the  vessel  libelled. 

The  local  law  (Rev.  Stats,  c.  125,  §  35)  gives  to  any  person 
who  shall  furnish  materials  for  or  on  account  of  any  vessel, 
building  or  standing  on  the  stocks,  or  under  repairs  after  being 
launched,  a  lien  for  the  price  of  such  materials. 

But  the  materials  must  be  furnished  for  or  on  account  of  some 
particular  vessel,  building  or  standing  on  the  stocks,  or  under- 
going repairs.  It  has  been  repeatedly  held  in  this  district,  and 
I  concur  in  the  correctness  of  the  decision,  that  the  parties  must 
have  reference  to  some  particular  vessel  in  the  construction  or 
repairs  whereof  the  materials  are  to  be  used,  and  upon  which  the 
lien  is  to  be  created.  {Tlie  Calisto,  Davies,  29;  S.  C.  on 
appeal,  1  Story,  244 ;  Small  v.  Tlie  Hull  of  a  New  Ship,  Ware, 
565.)  I  entertain  great  doubt  whether  any  case  can  come  within 
this  law,  if  the  particular  vessel  had  not  been  begun  to  be  built 
before  the  sale  of  the  materials. 
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But  it  is  not  necessary  to  decide  this  point,  because  it  is  not 
shown  by  the  libelant  that  his  contract  with  Merrill  had  refer- 
ence to  any  particular  vessel,  and  I  consider  the  burthen  rests 
on  him  to  prove  this. 

It  was  urged  at  the  argument,  that  in  case  of  materials  fur- 
nished for  a  foreign  vessel,  the  admiralty  law  presumes  they 
were  furnished  on  the  credit  of  the  vessel.  But  in  such  a  case  it 
must  first  appear  that  there  was  a  particular  vessel  in  the  con- 
templation of  the  parties,  whose  necessities  '"^"^  were  to  be  sup- 
plied ;  and,  according  to  the  correct  doctrine,  as  expounded  by 
the  Supreme  Court  at  the  last  term,  it  must  not  only  appear  that 
the  supplies  were  necessary  for  the  particular  vessel,  but  that  it 
was  also  necessary  that  the  master  should  have  a  credit  to  obtain 
them. 

The  liens  given  by  the  local  law  do  not  depend  on  the  same 
requirements.  But  whatever  requirements  are  made  by  the  local 
law,  as  prerequisites  for  a  lien,  must  be  shown  by  the  libelant  to 
have  been  complied  with,  before  he  can  claim  a  preference  over 
other  creditors,  or  entitle  himself  to  assert  an  interest  in  thd 
property  of  a  third  person. 

Whether  one  who  agrees  to  sell  materials  for  building  or 
repairing  a  vessel,  and  who  contracts  with  another  for  the  means 
to  enable  him  to  comply  with  his  agreement,  can  thereby  give 
a  lien  to  a  sub-contractor,  under  this  law,  it  is  not  necessary  in 
this  case  to  determine.  As  was  suggested  in  The  Kiersage^  2 
Curt.  421,  the  case  of  a  sub-contractor  for  labor  is  not  necessarily 
the  same  as  that  of  a  sub-contractor  for  materials.  I  mention  it 
here,  only  to  exclude  the  conclusion  that  anything  is  intended  to 
be  decided  respecting  this  question. 

The  decree  of  the  District  vCourt  is  affirmed  with  costs. 


DAVID   GODDAED   et  al.  v.   THE  TANGIER. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1857. —  21  Law  Eep.  12.] 

Aqenoy — AiiTHOEiTY  OF  AoENT. — A  clerk  as  such  has  no  authority  to  bind  his 
employelr  by  an  agreement  to  receive  goods  from  a  carrier  at  an  unusual  time ; 
nor  has  a  truckman  such  authority. 
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C.  B.  Goodriok,  and  C.  P.  Curtis,  Jr.,  for  the  libelants. 
R.  Choate,  and  J,  31.  Bell,  for  the  claimants. 

Curtis,  J. — This  libel  is  founded  on  a  bill  of  lading  of 
cotton,  brought  by  the  Tangier;  and  destroyed  at  the  same  time 
as  that  of  the  Salmon  Falls  Company. 

The  circumstances  relied  on  to  distinguish  this  case  from  the 
last  are,  that  the  mate  of  the  bark  testifies  that,  on  Wednesday, 
he  informed  Solis,  a  clerk  of  the  libelants,  who  had  charge  of 
receiving  and  taking  away  their  cotton,  that  the  stevedore  would 
work  on  Thursday;  and  that  Solis  replied,  if  the  stevedore 
worked,  he  should.  Solis  admits  that  something  like  this  was 
said,  but  that  he  qualified  it  by  saying  he  would  work  if  the 
men  were  willing  to  do  so,  and  Mr.  Appleton  would  open  the 
store  into  which  they  were  putting  the  cotton.  He  also  testifies 
that  he  subsequently  told  the  mate  he  should  not  take  cotton  the 
next  day,  because  Mr.  Appleton  would  not  open  his  store. 

Assuming  that  both  the  witnesses  intend  to  tell  the  trutli,  and 
that  each  has  related  what  rests  on  his  memory,  and  I  see  no 
cause  to  doubt  the  honesty  of  either  of  them,  the  fair  result  of 
the  evidence  is,  that  at  one  time  Solis  led  the  mate  to  expect  he 
would  work  on  the  fast-day,  but  afterwards  informed  hira  he 
should  not.  And  this  is  confirmed  by  the  evidence  of  McDon- 
ald, who  says  the  mate  told  him,  on  Thursday  morning,  Solis 
would  not  be  down  that  day.  McDonough  says  he  heard  this 
said  by  the  mate ;  and  Clifford  says  he  heard  Solis  tell  the  mate 
he  should  not  work  on  Thursday.  The  master  also  testifies :  "  I 
told  Solis,  in  the  course  of  conversation,  on  Wednesday,  that  he 
should  work  on  fast-day;  he  said  they  would  take  it  all  away; 
that  they  had  plenty  of  stores  then."  He  also  testifies  that  when 
he  applied  to  Mr.  Goddard,  on  Wednesday,  to  hasten  the  removal 
of  the  cotton,  Goddard  referred  him  to  Solis,  as  having  charge 
of  the  removal.  It  is  material  to  observe  that  neither  the  mas- 
ter nor  the  mate  say  that  they  were  influenced  in  their  action  by 
what  Solis  said.  On  the  contrary,  f**^  each  informed  him, 
before  he  had  said  anything  on  the  subject,  that  the  work  would 
proceed  on  the  fast-day.  Still  it  is  competent  for  a  consignee  to 
agree  to   receive  goods   at  an  unusual  time,  when  he  is  not 


604  GoDDAED  V.  The  Tangier. 

bound  to  receive  them ;  and  if  he  should  so  agree,  and  they  should 
be  made  ready  for  delivery  at  the  agreed  time,  I  think  the  liabil- 
ity of  the  carrier  would  be  terminated.  But  there  is  no  evidence 
that  the  libelants  themselves  agreed  to  receive  their  goods  on  the 
fast-day ;  and  I  do  not  find  proof  of  authority  in  Solis  to  make 
such  an  agreement  for  them.  All  that  appears  is,  that  he  had 
charge,  as  a  clerk,  of  the  receipt  of  the  cotton.  This  must  be 
understood  to  be  an  authority  to  receive  it  in  the  usual  course  of 
such  business.  He  had  no  power  to  bind  his  employers  by  an 
agreement  to  depart  from  the  usual  course  of  business,  and  put 
the  cotton  at  their  risk  at  a  time  and  under  circumstances  when 
it  would  in  the  usual  course  of  business  have  remained  at  the  risk 
of  the  carrier.  Suppose  he  had  agreed  to  receive  it  in  the  night- 
time, or  on  Sunday,  would  this  have  affected  his  principals  ? 
And  he  had  no  better  authority  to  agree  to  receive  it  at  one 
unusual  time  than  at  another. 

Something  was  said  at  the  argument  respecting  the  fact  that  a 
part  of  the  cotton,  which  was  landed  on  Tuesday,  belonged 
to  Goddard  &  Pritchard,  and  was  burned.  But  I  do  not  think 
it  appears  that  any  part  which  was  accessible  on  Wednesday 
was  allowed  to  remain.  On  the  contrary,  it  is  shown  by  the 
libelants  that  they  had  ample  storage  room,  and  sufficient  men 
and  teams  employed  on  Wednesday,  to  have  removed  all  their 
cotton;  and  that  the  men  ceased  work  between  four  and  five 
o'clock  P.  M.,  because  they  could  find  no  more  of  the  libelant's 
cotton  on  the  wharf.  If  any  was  there,  it  was  so  mixed  with 
other  cotton  as  not  to  be  accessible  with  reasonable  efforts,  and 
consequently  was  not  ready  for  delivery. 

In  the  case  of  Pearson  the  alleged  agreement  of  the  truckman 
to  truck  cotton  on  Thursday,  if  proved,  of  which  I  have  doubt, 
cannot  avail  the  claimants.  A  truckman,  as  such,  has  no 
authority  to  bind  a  merchant  to  receive  goods  at  an  unusual 
time. 

The  result  is  that  the  decree  of  the  District  Court  must  be 
reversed,  and  a  decree  entered  for  the  value  of  the  cotton  lost 
with  costs. 
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[V.  S.  Circuit  Court,  District  of  Maasaohusetts,  1857.— 21  Law  Eep.  14.] 

Common  Cabeieb — DELrvT.KT  ok  Whabf,  What  Constitutes. — To  constitute  a 
good  delivery  of  goods  from  a  ship  upon  a  wharf,  there  must  be  a  reasonable 
notice  to  the  consignee  that  the  goods  will  be  so  unladen ;  a  knowledge  casually 
acquired  by  the  consignee  that  the  vessel  has  arrived  and  will  discharge  at  a 
certain  wharf  will  not  dispense  with  such  notice. 

Usage  as  to  Delivery  op  Goods  on  Whabf,  Validitt  or. — A  usage  for  wharf- 
ingers to  act  as  agents  in  accepting,  in  behalf  of  consignees,  goods  arriving  at 
their  several  wharves,  would  not  be  valid. 

J.  P.  Healey,  for  the  libelants. 

B.  H.  Dana,  Jr.,  and  H.  A.  Scudder,  contra. 

CuETis,  J. — This  is  a  libel  founded  on  a  bill  of  lading  in  the 
usual  form,  signed  by  the  master  of  the  ship  Middlesex  at  New 
Orleans  on  the  19th  day  of  March,  1855,  agreeing  to  deliver 
sixty  barrels  of  lard  at  the  port  of  Boston  unto  the  libelants  or 
their  assigns,  dangers  of  navigation  only  excepted. 

The  ship  arrived  in  the  port  of  Boston  on  Saturday,  the  21st 
day  of  April,  1855,  and  commenced  discharging  cargo  on  Tues- 
day, the  24th.  On  Thursday,  about  five  o'clock  P.  M.,  a  small 
part  of  the  libelants'  merchandise  was  discharged;  and  in  the 
course  of  Friday,  before  half  past  two  o'clock,  thirty-one  barrels 
thereof  had  been  landed  on  the  wharf.  They  came  out  promis- 
cuously with  other  merchandise,  and  were  so  stowed  on  the 
wharf.  It  does  not  appear  that  at  any  time  any  considerable 
quantity  was  accessible,  so  that  it  could  have  been  taken  away 
by  the  libelants. 

No  notice  of  the  arrival  of  the  vessel,  and  that  her  cargo  was 
about  to  be  discharged,  was  given  by  the  master  to  the  libelants. 
But  Wilde,  a  clerk  of  the  libelants,  without  any  direction  to  that 
effect  from  his  employers,  went  to  the  vessel,  on  Wednesday  or 
Thursday,  and  inquired  of  the  mate  if  the  merchandise  was 
ready  for  delivery;  he  replied,  it  was  not,  and  he  could  not  tell 
Avhen  it  would  be.  He  then  asked  the  mate  if  he  would  notify 
the  libelants  ^^^^  when  the  merchandise  should  be  ready,  and 
the  mate  said  he  would.  He  thereupon  gave  the  mate  the  libel- 
ants' business  card,  and  asked  him  if  he  knew  where  the  libelants' 
place  of  business  was;  the  mate  took  the  card,  and  said  he  did, 
or  ought  to,  for  he  was  a  "  North  End  boy."     The  fact  that  the 
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vessel  was  at  Battery  wharf,  and  the  result  of  this  interview 
with  the  mate,  was  made  known  to  the  libelants  by  Wilde  on 
the  day  when  it  occurred.  The  mate  domes  that  he  made  an 
absolute  promise  to  give  notice;  but  I  do  not  deem  this  material, 
because  the  libelants  were  informed  that  he  did. 

So  much  of  this  merchandise  as  had  been  landed  on  Friday 
was  destroyed  by  an  accidental  fire  which  broke  out  on  the  wharf 
about  half  past  two  o'clock  on  that  day. 

Upon  this  state  of  facts  I  do  not  think  the  notice  of  readiness 
to  deliver,  required  by  law,  was  given.  When  the  master,  or 
the  owners,  or  consignees  of  the  vessel  give  notice  to  con- 
signees of  cargo  that  the  vessel  is  about  to  discharge  at  a  par- 
ticular wharf,  it  is  deemed  equivalent  to  a  declaration  by  hiip 
or  them  that  the  master  will  be  in  readiness  to  deliver  the  cargo 
there  at  some  proper  time,  as  soon  as,  by  the  use  of  due  diligence, 
he  can  get  it  out  of  the  vessel  in  a  state  to  be  delivered.  But 
inere  knowledge  that  the  vessel  has  arrived,  and  is  discharging 
at  a  particular  wharf,  gained  in  some  casual  manner  by  the  con- 
signee, without  any  act  on  the  part  of  the  master  to  indicate  a 
readiness  to  deliver,  is  not  within  the  usage,  which  is  for  the 
master,  or  some  agent  for  the  vessel,  to  give  notice  to  the  con- 
signees. And  I  do  not  think  such  casual  knowledge  is  sufficient 
to  impose  on  the  consignee  the  duty  of  attending  to  the  discharge 
of  the  vessel,  and  being  in  readiness  to  receive  his  goods  as  soon 
as  they  are  ready  for  delivery.  I  think  a  consignee  of  cargo 
may  well  say :  "  I  knew  it  was  usual  for  some  agent  of  the  vessel 
to  give  express  notice  to  consignees.  No  such  notice  was  given. 
I  inferred  that  for  some  cause  the  master  would  not  be  ready 
within  a  reasonable  time  to  deliver  my  cargo,  and  I  consequently 
made  no  preparation  to  receive  it." 

It  must  be  remembered  that  it  is  not  knowledge  of  the  arrival 
of  the  vessel  and  that  she  is  discharging,  but  notice  of  the  readiness 
of  the  master  to  deliver,  which  is  the  operative  fact.  And  to  con- 
vey this  notice  the  master,  or  some  one  acting  for  the  vessel, 
should  give  such  notice,  or  some  notice,  which  by  custom  is 
equivalent  to  it. 

f**^  In  this  case  the  libelants,  at  the  same  time  when  they  were 
informed  by  their  clerk,  that  the  vessel  was  discharging  at  Bat- 
tery wharf,  were  also    informed  that  the  mate  could  not  tell 
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when  their  merchandise  would  be  ready  for  delivery,  and  had 
engaged  to  give  them  notice  when  it  should  be  ready.  I  do  not 
think  the  mate  had  authority  to  bind  the  vessel  by  this  engage- 
ment. But  I  consider  that  these  circumstances  are  material 
when  coupled  with  the  want  of  notice  by  any  one  representing 
the  vessel ;  and  that  the  libelants  were  not  bound  to  make  pre- 
parations to  receive  their  consignment  until  they  had  some 
further  notice. 

But  there  is  another  ground  on  which,  in  my  opinion,  this 
ca.se  must  be  decided  in  favor  of  the  libelants.  Their  consign- 
ment was  but  a  very  small  part  of  the  entire  cargo  of  the  vessel. 
The  part  of  it  which  was  landed  was  stowed  on  the  wharf  pro- 
miscuously with  the  residue  of  the  cargo.  I  do  not  thinli  the 
consignee  of  a  parcel  of  merchandise  is  required  to  overhaul  the 
residue  of  the  cargo  on  the  wharf  to  find  his  goods.  For  the 
convenience  of  the  vessel  a  particular  consignment  may  be 
stowed  in  any  proper  place  in  the  vessel,  and  even  mingled  with 
goods  belonging  to  others,  and  it  must  come  out  as  it  is  reached 
in  the  process  of  unlading.  But  each  consignee  has  a  right  to 
have  his  goods  delivered  to  him  separated  from  all  others ;  and 
the  duty  of  separating  them  from  all  others  is  part  of  the  duty 
of  delivery.  No  doubt  there  must  be,  as  in  practice  I  believe 
there  is,  a  reasonable  co-operation  between  the  master  and  the 
consignees  of  cargo  in  the  process  of  delivering  it,  and  especially 
in  cases  of  general  ships,  of  large  tonnage,  such  as  are  now 
employed.  The  consignee  cannot  justly  expect,  and  cannot 
lawfully  require,  that  upon  a  crowded  wharf,  where  a  large 
cargo  is  being  delivered  to  numerous  owners,  each  consignment 
should  be  set  apart  by  itself,  and  so  placed  as  to  be  most  easily 
accessible.  That  should  be  done  which  may  be  done  reasonably 
and  is  usually  done  in  similar  circumstances.  But  there  is  no 
evidence  in  this  case  to  show,  and  it  is  not  to  be  presumed  that 
all  that  is  usually  done  by  the  master  in  a  case  like  this,  is  to 
pile  thirty-six  barrels  belonging  to  a  particular  consignee  pro- 
miscuously with  other  cargo  discharged  on  four  diiferent  days. 
I  cannot  say  that,  when  so  placed,  the  libelants'  goods  were 
ready  for  delivery,  and  therefore  I  hold  that  their  contract  for 
delivery  had  not  been  performed  when  the  fire  took  place. 

'^'l  It  was  urged  in  the  case,  that,  as  it  appears  to  be  the  usage 
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for  consignees  to  pay  wharfage  on  their  goods,  the  wharfinger  is 
the  agent  of  the  consignees  to  accept  a  delivery  of  the  goods,  and 
consequently,  as  soon  as  landed  on  wharf,  the  goods  are  delivered 
to  the  consignee.  I  suppose  the  usage  mentioned  is  for  con- 
signees who  accept  goods  to  pay  their  wharfage,  and  for  con- 
signees who  do  not  accept  goods  not  to  pay  it.  I  do  not  believe 
there  is  any  usage  which  makes  wharfingers  the  agents  of  the 
consignees  to  accept  consignments  for  them ;  and  if  such  a  usage 
were  proved,  I  could  not  admit  that  it  was  a  reasonable  or  law- 
ful usage.  It  would  be  inconsistent  with  the  nature  of  the 
employment,  and  would  lead  to  too  much  confusion  of  rights  to 
be  tolerated.  The  acceptance  of  the  goods  by  the  consignee, 
independent  of  any  usage,  may  be  sufficient  to  raise  an  implied 
promise  to  pay  their  wharfage;  and  the  usage  spoken  of  is  prob- 
ably nothing  more  than  a  practical  conformity  to  those  rights 
and  duties  of  the  parties  which  grow  out  of  the  rules  of  law. 
That,  in  my  opinion,  landing  is  not  delivery,  I  have  already 
stated  in  the  case  of  the  Salmon  Falls  Company. 

It  was  also  insisted  that  the  consignees  could  not  maintain  a 
libel  founded  on  the  bill  of  lading  alone,  without  some  further 
evidence  of  their  ownership  of  the  goods.  I  consider  this  ques- 
tion to  have  been  settled  in  the  case  of  Lawrence  v.  Mmtum,  17 
How.  100.  The  same  was  held  at  common  law  in  Tronson  v. 
Derd,  8  Moore  P.  C.  C.  419. 

The  decree  of  the  District  Court  must  be  affirmed,  with  six 

per  cent  damages  and  costs. 

Note.  Delivebt  on  the  Whakp  of  Goods  feom  a  Ship  is  sufficient  if  notice 
thereof  be  duly  given  to  the  consignee,  and  consignments  are  properly  separated  so 
as  to  be  conveniently  open  to  inspection.  (See  The  Eddy,  5  Wall.  459,  citing  above 
case.) 


LTNDSEY  JOEDAN  et  al.  v.  THE  UNION  MUTUAL 
FIRE   INSURANCE   CO. 

[U.  S.  Circuit  Court,  District  of  Now  Hampshire,  1857.— 21  Law  Eep.  83.] 

Mutual  Insubanoe  Compahies — Liaeilitt  of  Membees.  —  Where  a  claim  against 
a  mutual  insurance  company  is  presented,  if  the  validity  of  the  claim  is  denied 
and  litigated,  the  necessity  of  an  assessment  is  not  superseded,  but  merely  sus- 
pended, and  if  policies  expire  which  were  running  when  the  loss  occurred, 
the  directors  have  no  right  to  surrender  the  deposit  notes  thereof,  without  pro- 
providing  for  the  contingency  of  the  validity  of  the  litigated  claims. 
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DiEECTons  OF  Mutual  Insuhance  Company,  Personal  Liabiuty  of If  a  judg- 
ment is  eventually  recovered,  the  omission  by  the  directors  to  make,  if  neces- 
sary, a  special  assessment  for  tho  payment  thereof  will  render  them  personally 
liable  for  such  an  amount  towards  the  judgment  as  an  assessment,  seasonably 
made  and  enforced  with  due  diligence,  \rould  have  produced. 

CuKTis,  J. — The  directors  of  this  corporation  were  trustees, 
primarily  for  the  corporation,  but  also  for  the  individual  mem- 
bers ;  and  if  they  have  illegally  neglected  and  refused  to  exercise 
their  powers,  and  such  neglect  and  refusal  has  inflicted  a  special 
injury  on  an  individual  member,  he  may  have  the  appropriate 
relief  in  a  court  of  equity.     [Dodge  v.  Woolsey,  18  How.  331.) 

Under  the  charter  of  this  corporation,  it  was  the  duty  of  the 
directors  to  asses  upon  the  signers  of  the  deposit  notes  of  the 
fourth  class,  whose  policies  were  in  existence  when  the  plaintiffs' 
loss  happened,  and  was  duly  notified  to  the  company,  a  sum 
sufficient  to  pay  that  loss.  This  duty  was  not  finally  superseded 
by  the  refusal  of  the  directors  to  admit  the  validity  of  the 
plaintiffs '  claim.  In  the  fair  '**'  exercise  of  a  sound  discretion, 
the  directors  might  rightfully  omit  to  make  an  assessment  to  pay 
a  loss  which  they  thought  not  justly  payable,  until  it  should  be 
decided  either  by  arbitrators  or  a  court  of  law,  whether  the  claim 
was  valid.  But  such  refusal  merely  suspends  the  assessment 
until  the  necessity  for  it  is  conclusively  ascertained.  The  direct- 
ors cannot,  by  refusing  to  pay  a  loss,  acquire  the  power  to  destroy 
or  diminish  the  fund  out  of  which  the  claimant  is  to  be  paid, 
provided  his  claim  prove  valid.  And  if  policies  expire  which 
were  running  when  the  loss  occurred  and  was  duly  notified  to 
the  company,  the  directors  are  bound  to  consider  the  claim  for  a 
loss,  though  litigated,  as  a  contingent  charge  on  the  deposits 
made  under  such  expired  policies,  and  have  no  right  to  surren- 
der the  deposit  notes  without  providing  for  such  contingency. 

The  defendants  admit  that  they  have  not  exercised  their  power 
to  make  an  assessment  to  pay  the  loss  due  to  the  complainants, 
and  they  assign  the  following  reasons  for  the  omission :  — 

"  And  these  defendants  further  answering  say,  that  upon  the 
rendition  of  said  final  judgment  against  said  company,  the 
directors  of  said  company,  for  the  time  being,  did  not  make  an 
assessment  upon  the  deposit  notes  liable  to  be  assessed  for  the 
payment  of  the  amount  of  said  judgment,  because  there  was  then 
due  to  said  company  and  assessed  upon  premium  notes  liable  to 
Beot.  C.  C  — 39. 
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be  assessed  for  the  payment  of  said  loss  of  said  complainants,  a 
sum  much  greater  than  was  necessary  for  the  payment  and  dis- 
charge of  said  judgment;  and  the  said  directors  hoped  and 
believed  that  from  the  balance  thus  due,  and  assessed  upon 
said  notes  at  the  time  of  the  rendition  of  said  judgment,  a 
sum  might  be  collected  sufficient  to  pay  and  satisfy  said  judg- 
ment. 

"And  these  defendants,  Treadwell,  Chandler,  Fowler,  and 
Lang  say,  and  these  defendants,  Gass,  Carter,  and  Stevens  say, 
that  they  are  informed  and  believe  it  to  be  true  that  the  directors 
of  said  company  have  made  all  reasonable  endeavors  by  suit  and 
otherwise  to  collect  the  same,  but  their  efforts  in  this  respect 
have  been  almost  entirely  unsuccessful.  And  although  the  said 
directors  still  retain  in  the  hands  of  the  treasurer  of  said  com- 
pany a  large  amount  of  deposit  notes  liable  to  be  assessed  for 
the  payment  of  said  judgment,  to  wit,  notes  amounting  in  all  to 
the  sum  of  $42,348.42,  f**^  included  in  which  amount  is  the  pre- 
mium note  of  these  complainants  for  the  sum  of  $176,  they  have 
hitherto  neglected  to  order  an  assessment  thereon,  for  the  pay- 
ment of  said  judgment,  because  the  said  directors  had  good 
reason  to  believe  that  it  would  be  utterly  impracticable  to  enforce 
the  collection  of  said  assessments,  in  consequenee  of  the  makers 
of  said  notes  having  so  long  ceased  to  be  members  of  said  com- 
pany by  being  insured  therein,  and  being  so  scattered  abroad 
throughout  all  the  New  England  States,  and  for  the  further  rea- 
sons that  very  many  of  said  makers  were  insolvent,  had  deceased, 
or  had  gone  to  parts  unknown. 

"  Under  these  circumstances,  these  defendants  say  that  they 
did  not  believe  any  further  assessment  practicable,  the  said 
directors  not  conceiving  themselves  justified  in  making,  or 
required  as  directors  to  make,  an  assessment  which  they  did  not 
believe  could  be  made  available.  But  the  said  defendants, 
directors,  say,  and  the  said  Lang  saith,  that  he  is  informed  and 
believes  that  the  said  directors,  upon  notice  of  the  rendition  of 
said  final  judgment  against  said  company,  informed  the  said 
complainants  that  a  special  assessment  upon  the  notes  liable  to 
pay  said  judgment  might  be  made  if  said  complainants  desired 
it,  and  the  treasurer  of  said  company  directed  to  pay  over  to  said 
complainants  such  sums  as  he  might  collect  of  the  same;  but 
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said  complainants  did  not  signify  tlieir  desire  that  such  course 
should  be  pursued  by  said  directors." 

I  am  of  opinion  that  upon  the  proofs  in  this  case,  neither  of 
these  grounds  of  defense  is  made  out. 

If,  when  the  plaintiffs'  judgment  was  recovered,  an  assessment 
adequate  in  amount  to  pay  it,  and  which  tlie  directors  believed 
■would  be  available  to  pay  it,  had  already  been  laid,  they  were 
not  obliged  to  do  more  until  they  found  such  assessment  would 
not  be  available  for  that  purpose.  When  they  did  discover  its 
inadequacy,  they  were  bound  to  make  a  special  assessment  in 
behalf  of  the  plaintiff.  When  this  discovery  was  made,  is  not 
stated.  They  say  their  efforts  "  have  been  almost  entirely  unsuc- 
cessful." If  they  have  collected  any  amount,  why  was  it  not 
appropriated  towards  satisfying  the  plaintiffs' judgment? 

But  further,  these  grounds  now  assumed  in  the  answer  are 
not  consistent  with  the  letter  written  by  the  president  f**'  to  Mr. 
Cozzens,  in  answer  to  his  notice  of  the  recovery  of  the  judgment. 
That  letter  was  as  follows  : — 

"  Office  Union  M.  Fiee  Ins.  Co., 

"  CoNCOED,  N.  H.,  Oct.  11,  1855. 

"  Ben  J.  Cozzens,  Esq.  —  Sir :  In  reply  to  yours  of  yesterday, 
addressed  to  Mr.  Lang,  I  will  say  that  for  the  loss  of  Lindsey, 
Jordan  &  Co.,  the  directors  of  this  company,  believing  they  had 
no  legal  or  just  claim  against  it,  have  never  ordered  an  assess- 
ment for  that  loss.  The  fire,  for  which  they  claim  damages, 
occurred  January  8,  1851.  All  insurances  in  the  class  in  which 
Jordan  &  Co.  were  insured  run  for  three  years ;  and  all  the  pol- 
icies then  existing,  and  liable  for  this  loss,  expired  in  January 
16,  1854.  Most  of  the  premium  notes  on  these  policies  liable  to 
be  assessed  have  been  settled  and  given  up  to  the  signers,  a  very 
few  of  the  unsettled  ones  remain  with  the  company,  among  which 
is  that  of  Jordan  &  Co.,  for  one  hundred  and  seventy-six  dollars. 
These  are  the  only  notes  that  could  now  be  assessed  to  pay  this 
loss.  How  much  might  be  realized  from  an  assessment  on 
them,  I  am  unable  to  say;  but  little  or  much,  they  are  the  only 
means  of  the  company  responsible  for  this  claim. 

"I  have  thus  frankly  stated  to  you  the  means  of  the  company, 
applicable  to  this  loss. 

"Yours,  etc.,  Ths.  P.  Treadweli.." 
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Surely,  if  an  assassment  had  then  been  laid,  which  the  direct- 
ors expected  would  afford  the  means  to  pay  the  judgment,  that 
was  the  proper  time  to  say  so.  Instead  of  that,  the  president 
says,  in  effect,  there  are  no  considerable  means  of  payment 
applicable  to  that  demand. 

Nor  do  I  think  it  is  true  that  the  sum  of  $42,348.42,  which 
the  answer  admits  was  liable  to  assessment,  was  wholly  unavail- 
able for  the  plain tifis'  benefit,  or  ought  to  have  been  so  treated 
by  the  directors.  Precisely  how  much  was  thus  available,  is  the 
proper  subject  of  inquiry  by  a  master.  But  the  proofs  satisfy 
me  that  enough  of  this  fund  was  available,  and  ought  to  have 
been  known  to  the  directors  to  be  so,  to  make  it  their  clear  duty 
to  make  an  assessment  in  behalf  of  the  plaintiffs. 

Nor  does  it  appear  that  they  waived  their  right  to  an  assess- 
ment. If  they  had  done  so,  it  would  have  been  difficult  to 
have  allowed  the  defendants  the  benefit  of  such  waiver,  because 
the  president's  letter  of  the  11th  October,  f®'^  already  quoted, 
did  not  contain  a  fair  statement  of  the  condition  and  amount  of 
the  means  of  the  company  applicable  to  the  payment  of  the 
plaintiffs'  judgment.  It  represents  a  state  of  things  materially 
different  from  that  disclosed  in  the  answer,  and  still  more  unlike 
that  shown  by  the  proofs. 

I  think  the  omission  of  the  defendants  to  make  an  assessment 
for  the  payment  of  the  plaintiffs'  judgment  was  the  neglect  of  a 
plain  duty,  which  has  rendered  them  personally  liable  for  such 
an  amount  of  money  towards  the  payment  of  that  judgment,  as 
an  assessment,  seasonably  made  and  enforced  with  due  diligence, 
would  have  procured. 

Let  a  decree  be  drawn  up  referring  the  cause  to  a  master  to 
inquire  and  report  what  sum,  applicable  to  the  payment  of  the 
plaintiffs'  loss,  might,  and  with  the  use  of  due  diligence  would, 
thus  have  been  raised.  And  in  taking  this  account  the  master 
is  to  include  notes  applicable  to  the  payment  of  the  plaintiffs' 
loss  at  the  time  when  it  occurred  and  was  duly  notified  to  the 
company,  though  such  notes  have  been  surrendered  by  the 
defendants,  unless  such  surrender  was  made  in  the  fair  exercise 
of  discretion,  with  a  view  to  obtain  all  that  could  by  due 
diligence  be  obtained  from  such  notes.. 
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ANDREW  T.  HALL  et  al.  v.   THE  SULLIVAN 
RAILROAD  CO. 

[U.  S.  Circuit  Court,  District  of  New  HampsWre,  1857.  —21  Law  Bep.  138.] 

CoBPOBATE  Pkanohises — Transfeeability  of.  —  A  corporation  cannot,  in  gen- 
eral, transfer  its  franchise ;  but  where  a  mortgage  of  a  franchise  by  a  cor- 
poration has  been  recognized  as  valid  by  the  legislature,  it  is  good  between  the 


MOKTQAGB  —  POWEB    OF    SALE    DOES    NOT    SUPEKSEDE    ElGHTTO    FOEEOLOSK.  —  The 

insertion  of  a  power  of  sale  in  a  mortgage  to  trustees  for  the  benefit  of  bond- 
holders does  not  supersede  the  right  of  foreclosure  by  bill  in  equity. 
Fabties  —  BxTLES  AS  TO,  How  GovEENED.  — The  court  will  not  allow  a  rule  respect- 
ing parties,  adopted  for  convenience,  to  operate  so  as  to  defeat  the  ends  of 
justice. 

H.  M.  Parker,  and  Joel  Parker,  for  the  complainants. 

S.  E.  Sewall,  and  J.  J.  Gilchrist,  for  the  respondents. 

CuETis,  J. — This  is  a  bill  in  equity  brought  by  certain 
citizens  of  the  State  of  Massachusetts  against  the  Sullivan 
[i*"]  Railroad  Company,  a  corporation  created  by  a  law  of  the 
State  of  New  Hampshire,  and  against  George  Olcott,  a  citizen 
of  the  last-mentioned  State.  It  is  founded  on  a  mortgage,  a 
copy  of  which  is  annexed  to  the  bill,  which  purports  to  have 
been  executed  under  the  corporate  seal  pursuant  to  certain  votes 
of  the  corporation  which  are  therein  recited ;  and  this  mortgage 
conveys  unto  the  complainants  as  trustees  "the  railroad  and 
franchise  of  the  said  company  in  the  towns  of  Walpole,  Charles- 
town,  Claremont,  and  Cornish,  in  the  county  of  Sullivan  and 
State  of  New  Hampshire,  as  the  same  is  now  legally  established, 
constructed,  or  improved,  or  as  the  same  may  be  at  any  time 
hereafter  legally  established,  constructed,  and  improved,  from 
its  junction  with  the  Cheshire  Railroad  Company  to  its  junction 
with  the  Vermont  Central  Railroad  Company,  with  all  the 
lands,  buildings,  and  fixtures  of  every  kind  thereto  belonging, 
together  with  all  the  locomotive  engines,  passenger,  freight,  dirt, 
and  hand  cars,  and  all  the  other  personal  property  of  the  said 
company,  as  the  same  now  is  in  use  by  the  said  company,  or  as  the 
same  may  be  hereafter  changed  or  surrendered  by  the  said  com- 
pany." Hahendum  to  the  said  trustees,  and  "provided,  never- 
theless, and  the  foregoing  deed  is  made  upon  the  following 
trusts  and  conditions."     Then  follow  the  trusts  and  conditions, 
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which  will  be  more  fully  adverted  to  hereafter;  but  it  should 
be  here  stated  that  the  general  purpose  of  the  mortgage  was  to 
secure  the  payment  of  the  interest  and  principal  of  certain  bonds 
issued  by  the  corporation,  the  interest  whereon  had  become  due 
before  this  bill  was  filed,  and  is  unpaid.  The  bill  prays,  first,  that 
the  trustees  may  be  put  into  possession  of  the  railroad  franchise  and 
property  conveyed  by  the  deed,  and  may  be  directed  by  the  court  in 
its  management  and  in  the  execution  of  their  trust,  and  that  the 
company  may  be  restrained  from  intermeddling  therewith ;  second, 
that  an  account  may  be  taken  of  what  is  due  to  bondholders,  and 
the  company  ordered  to  pay  the  same  by  a  fixed  day,  and  in  default 
thereof  that  the  company  may  be  forever  debarred  and  foreclosed 
from  all  equity  of  redemption  of  the  mortgaged  property;  third, 
that  a  receiver  may  be  appointed,  for  certain  purposes  which  it 
is  not  necessary  here  to  specify ;  fourth,  that  a  sale  may  be  made 
of  the  franchise  and  property  mortgaged ;  fifth,  for  relief  gener- 
ally ;  under  which  last  prayer  complainant's  counsel,  at  the  hear- 
ing, ask  for  a  '**"'  foreclosure  by  sale,  instead  of  a  strict 
foreclosure,  as  specially  prayed  for,  provided  the  court  should  be 
of  opinion  that  a  foreclosure  by  sale  would  be  more  equitable. 

The  railroad  corporation  has  demurred  to  the  bill,  and  I  will 
now  state  my  opinion  upon  the  several  questions  which  have  been 
argued,  so  far  as  they  are  necessarily  raised  by  the  demurrer. 

The  first  is  whether  the  mortgage  is  valid  and  competent  to 
convey  what  it  purports  to  convey.  The  objection  made  by  the 
respondents  is,  that  the  grant  by  the  State  of  the  franchise  to  be 
a  corporation  and  to  build,  own,  and  work  a  railroad,  and  take 
tolls  thereon,  is  attended  with  an  obligation  on  the  part  of  the 
company  to  exercise  these  franchises  for  the  public  benefit ;  that 
consequently  the  corporation  cannot  divest  itself  of  its  railroad 
and  all  the  other  necessary  means  of  discharging  its  public  duty; 
and  as  these  franchises  were  confided  to  the  particular  political 
person,  they  can  be  exercised  by  that  person  alone,  and  any 
attempt  to  delegate  them  to  others  is  inoperative  and  void,  upon 
grounds  of  public  policy.  Many  authorities  have  been  cited  in 
support  of  this  position,  the  principal  of  which  are  Winch  y.  'Hie 
Birkenhead  Railway  Co.  13  Eng.  L.  &  Eq.  506  ;  Soxdh  Yorkshire 
Railway  Co.  v.  Great  Northern  Railway  Co.  19  Eng.  L.  &  Eq. 
518;  Be/nmn  v.  Rufford  6  Eng.  L.  &  Eq.  106;  The  Shrewsbury 
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tSi  Birmingham  Bailway  Co.  v.  The  London  &  Northwestern  Rail- 
way Co.  21  Eng.  L.  &  Eq.  319;  Troy  &  Rutland  R.  R.  Co.  v. 
Kerr,  17  Barb.  581;  State  v.  Rives,  5  Ired.  297. 

These  authorities  are  sufficient  to  show  that  in  England  the 
law  is  as  the  defendants  assert  it  to  be  in  New  Hampshire.  T6 
a  certain  extent  it  needs  no  authority  to  show  that  the  position 
must  be  well  founded  in  New  Hampshire.  Among  the  fran- 
chises of  the  company  is  that  of  being  a  body  politic  with  rights 
of  succession  of  members,  and  of  acquiring,  holding,  and  convey- 
ing property,  and  suing  and  being  sued  by  a  certain  name.  Such 
an  artificial  being,  only  the  law  can  create;  and  when  created,  it 
cannot  transfer  its  own  existence  into  another  body,  nor  can  it 
enable  natural  persons  to  act  in  its  name,  save  as  its  agents,  or 
as  members  of  the  corporation,  acting  in  conformity  with  the 
modes  required  or  allowed  by  its  charter.  The  franchise  to  be 
a  corporation  is,  therefore,  not  a  subject  of  sale  and  transfer, 
unless  the  law,  by  some  positive  provision,  has  made  it  so,  and 
pointed  out  the  modes  in  which  such  sale  f^**'  and  transfer  may 
be  effected.  But  the  franchises  to  build,  own,  and  manage  a 
railroad,  and  to  take  tolls  thereon,  are  not  necessarily  corporate 
rights;  they  are  capable  of  existing  in  and  being  enjoyed  by 
natural  persons ;  and  there  is  nothing  in  their  nature  inconsist- 
ent with  their  being  assignable.  (Com.  Dig.  Grant  C. ;  Peter 
V.  Kendal,  6  Barn.  &  C.  703.) 

Whether,  when  they  have  been  granted  to  a  corporation  created 
or  the  purpose  of  holding  and  using  them,  they  may  legally  be 
nortgaged  by  such  corporation  in  order  to  obtain  means  to  carry 
mt  the  purpose  of  its  existence,  must  depend  upon  the  terms  in 
i7hich  they  are  granted,  or,  in  the  absence  of  anything  special  in 
,he  grant  itself,  upon  the  intention  of  the  legislature,  to  be 
leduced  from  the  general  purpose  it  had  in  view,  the  means  it 
ntended  to  have  employed  to  execute  those  purposes,  and  the 
'ourse  of  legislation  on  the  same  or  similar  subjects;  or,  as  it  is 
»metimes  compendiously  expressed,  upon  the  public  policy  of 
Jle  State.  There  is  nothing  in  the  particular  terms  of  the  grant 
ifthesefranchisesto  the  Sullivan  Railroad  Corporation  which 
txpressly  restrains  their  exercise  to  that  corporation  alone. 

The  question  whether  they  can  be  exercised  by  any  other  per- 
on  than  the  corporation,  depending  upon  the  public  policy  of 
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the  State  of  New  Hampshire,  to  be  deduced  irom  an  examina' 
tion  not  merely  of  this  charter,  but  of  the  general  course  of  the 
legislation  of  the  State  on  this  and  similar  subjects,  it  is  emi- 
nently proper  that  this  court  should,  if  possible,  follow  and  not 
precede  the  Supreme  Court  of  New  Hampshire  in  its  conclusions 
respecting  this  question.  In  the  absence  of  any  decision  by  that 
court  I  should  enter  upon  an  examination  of  it  with  great  reluct- 
ance. In  the  manuscript  opinion  of  the  Supreme  Court  of  New 
Hampshire  in  the  case  of  Fierce  v.  Emery,  which  has  been  pro- 
duced at  the  bar,  Mr.  Chief  Justice  Perley  has  stated  some  views 
on  this  question.  If  it  were  necessary  for  me,  in  this  case,  to 
come  to  any  conclusion  concerning  it,  I  should  probably  assent 
to  the  views  therein  expressed,  though  I  do  not  understand  the 
question  whether  a  corporation  can  mortgage  its  railroad  and  its 
franchises  to  own  and  manage  and  take  toll  on  it,  came  directly 
into  decision  in  that  case.  But  I  do  not  find  myself  under  the 
necessity  of  deciding  this  question,  because  I  am  of  opinion  that 
the  legislature  of  the  State  of  New  Hampshire  '^**'  has  so  far 
recognized  the  validity  of  this  mortgage,  that  it  is  not  now  to  be 
deemed  invalid,  as  being  contrary  to  the  publio  policy  of  the 
State. 

On  the  14th  day  of  July,  1855,  the  legislature  of  New  Hamp- 
shire passed  an  act,  the  title  and  first  two  sections  of  which  are 
as  follows: — 

An  act  relating  to  the  Sullivan  Railroad  Company^ 

Sec.  1.   Be  it  enacted,  etc. 

That  for  the  purpose  of  enabling  the  Sullivan  Railroad  Com- 
pany io  pay  and  satisfy  its  debts,  and  thereby  to  have  greater 
power  and  means  to  provide  for  the  public  travel  and  transpor- 
tation over  its  road,  the  said  corporation  is  authorized  to  create 
and  issue  a  new  stock  to  the  amount  of  six  hundred  thousand 
dollars,  to  be  issued  and  disposed  of  in  the  manner  herein  pro- 
vided ;  which  stock  shall  have  all  the  rights  and  privileges  and 
incidents  attached  to  any  stock  in  said  corporation,  and  shall, 
moreover,  as  a  preferred  stock,  have  attached  to  it  the  rights  and 
privileges  specially  conferred  by  this  act. 

Sec.  2.  Upon  the  adoption  of  the  act,  by  two  thirds  of  the 
stockholders,  at  a  meeting  duly  called  for  that  purpose,  the  cor- 
poration shall  proceed  to  create  such  stock  to  the  amount  afore- 
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said,  in  shares  of  one  hundred  dollars  each,  and  shall  offer  the 
same  to  the  mortgage  creditors  of  the  company,  who  shall  have 
the  right  to  take  the  same  in  manner  following,  to  wit :  The 
several  creditors  holding  bonds  under  the  mortgage  made  by  said 
company  on  the  13th  day  of  February,  1850,  may  subscribe  for 
and  take  of  said  stock  an  amount  equal  to  eighty  per  cent  of 
the  principal  sum  of  the  bonds  held  by  them  respectively,  and 
pay  therefor  in  their  bonds,  which  shall  be  received  in  payment 
thereof,  the  holders  surrendering  all  outstanding  coupons  thereon. 
Those  holding  bonds  issued  under  the  mortgage  made  by  the 
said  company  on  tlie  1st  of  August,  1851,  may  subscribe  and 
talvC  of  said  stock  an  amount  equal  to  fifty  per  cent  of  the  prin- 
cipal sum  of  the  bonds  held  by  them  respectively,  and  pay 
therefor  in  said  bonds,  at  that  rate,  surrendering  the  coupons  as 
aforesaid.  So  much  of  said  stock  as  shall  remain  after  satisfying 
th«  bonds  issued  under  the  security  of  said  mortgages,  in  the 
manner  provided  by  this  act,  may  be  issued  to  any  parties  who 
shall  in  consideration  thereof  pay  off,  satisfy,  and  extinguish  all 
debts  due  from  said  company,  f-'-*'*^  which  are  not  within  the 
security  of  either  of  said  mortgages,  and  which  shall  exist  against 
the  company  at  the  time  when  the  stock  hereby  authorized  shall 
be  created. 

And  on  the  same  day  the  following  act  was  passed: — 

An  act  in  relation  to  the  Sullivan  Railroad. 

Be  it  enacted,  etc. 

Sec.  1.  That  if  it  shall  become  necessary  at  any  time  for  the 
trustees  of  the  mortgage  bonds  issued  by  the  Sullivan  Railroad 
Company  to  take  possession  of  said  railroad,  and  to  operate  the 
same  for  the  benefit  of  the  bondholders,  and  said  trustees  shall 
actually  take  possession  thereof,  and  operate  the  same,  such 
trustees  shall  not,  by  reason  of  their  operating  said  railroad,  as 
aforesaid,  incur  any  personal  liability  except  such  as  they  shall 
assume  by  contract. 

Sec.  2.   This  act  shall  take  effect  from  its  passage. 

By  the  first  of  these  acts,  the  legislature  recognize  the  existence 
of  the  mortgage  now  in  question,  and  confer  on  the  corporation 
new  powers  to  enable  it  to  pay  the  debts  secured  by  the  mort- 
gage, and  it  is  expressly  declared  that  this  was  done  to  enable  the 
corporation  to  have  greater  power  and  means  to  provide  for  the 
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public  travel  and  transportation  over  its  railroad.  By  the  second 
of  these  acts,  not  only  the  existence  of  the  mortage  and  the 
power  of  the  trustees  to  take  possession  of  the  railroad  and  operate 
it  for  the  benefit  of  the  bondholders,  are  recognized,  but  the 
responsibility  to  be  incurred  by  the  trustees  in  the  exercise  of 
these  powers  to  take  possession  of  and  operate  the  road,  is 
regulated  and  limited. 

After  the  legislature  had  thus  granted  to  the  corporation  new 
powers,  to  enable  it  the  better  to  accomplish  its  duties  to  the 
public  by  paying  off  this  mortgage,  and  had  interposed  to  facili- 
tate the  exercise  of  the  powers  of  the  trustees  under  the  mortgage, 
by  regulating  and  restricting  the  personal  liabilities  to  be  incurred 
by  them  in  the  exercise  of  these  powers,  it  seems  to  be  impossible 
to  maintain  that  the  mortgage  itself  is  void,  because  contrary  to 
the  public  policy  of  the  State.  The  will  of  the  legislature,  while 
aeting  within  the  powers  conferred  by  the  people  of  the  State, 
constitutes  the  public  policy  of  the  State ;  and  so  far  from  mani- 
festing its  will  to  have  this  mortgage  void  t-"^**^  and  inoperative, 
it  has  interfered  to  help  out  its  operation,  and  make  it  more  easily 
available  as  a  security. 

I  do  not  think  a  court  of  justice  can  undertake  to  declare  that 
a  mortgage  was  contrary  to  the  public  policy  of  the  State,  after 
the  legislature  has  directly  interposed  to  aid  the  mortgagees  to 
act  under  it. 

I  am  therefore  of  opinion  that  this  mortgage,  so  far  as  it  pur- 
ports to  convey  to  the  trustees  the  tangible  property  of  the 
company,  and  the  right  to  manage  8.nd  work  the  road  and  take 
toll  thereon,  is  not  void  as  being  contrary  to  the  public  policy  of 
the  State. 

The  next  question  I  have  considered  is,  whether  the 
trustees  are  entitled,  upon  the  case  made  by  the  bill,  to  a 
decree  of  foreclosure,  either  by  a  strict  foreclosure  or  by  a 
sale. 

It  is  insisted  by  the  defendants  that  the  only  mode  of  foreclos- 
ing this  mortgage  is  by  a  sale  in  pursuance  of  the  fourth  article ; 
and  though  it  is  not  denied  that  this  power  of  sale  may  be  exe- 
cuted under  the  direction  of  a  court  of  equity,  upon  a  bill  framed 
for  that  purpose,  yet  it  is  objected  that  this  bill  does  not  show 
that  a  case  exists  for  the  exercise  of  that  power ;  because  it  does 
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not  appear  that  the  holders  of  two  thirds  of  the  amount  of  the 
bonds  have  requested  the  trustees  to  sell. 

The  right  to  foreclose  is  incident  to  all  mortgages,  save  "Welsh 
mortgages ;  and  there  is  no  ground  for  maintaining  that  this  is  a 
"Welsh  mortgage.  For  the  conveyance  is  a  collateral  security 
for  the  bonds  of  the  company,  the  interest  and  principal  of  which 
are  payable  at  fixed  times,  and  the  failure  to  pay  such  principal 
or  interest  is  a  breach  of  the  second  express  condition  in  the 
deed.     {BaJfe  v.  Lord,  2  Dru.  &  Walsh,  480.) 

"Without  imdertaking  to  say  that  the  parties  may  not  restrict 
the  right  of  foreclosure,  I  consider  it  quite  clear  that  the  inser- 
tion of  a  power  of  sale  in  a  deed  of  mortgage  neither  deprives 
the  mortgagee  of  his  right  to  strict  foreclosure  where  such  right 
would  otherwise  exist,  nor  prevents  a  court  of  equity  from  fore- 
closino-  by  a  sale  made  under  its  direction,  in  cases  where  it  finds 
a  strict  foreclosure  is  not  matter  of  absolute  right  on  the  part  of 
the  mortgagee,  and  a  strict  foreclosure  would  be  inequitable.  In 
Slade  V.  Bigg,  3  Hare,  35,  Sir  James  "Wigram,  V.  C,  decreed  a 
strict  foreclosure,  though  the  deed  contained  a  '**^^  power  of 
sale,  and  it  was  argued  that  the  execution  of  that  power  was  the 
only  remedy  for  the  mortgagee.  In  Wayne  v.  Hanham,  4  Eng. 
L.  &  Eq.  147,  the  deed  contained  a  power  of  sale.  The  mort- 
gagee brought  a  bill  for  a  strict  foreclosure.  The  mortgagor 
resisted,  and  insisted  that  the  mortgagee  could  only  have  a  decree 
for  a  sale.  Sir  George  Turner,  V.  C,  reviewed  the  ease  of  Slade 
v.  Bigg,  approved  it,  and  decreed  a  strict  foreclosure.  These 
were  mortgages  of  personalty,  which  increased  the  difficulty  of 
ordering  a  strict  foreclosure ;  but  that,  as  well  as  the  existence  of 
the  power  of  sale,  was  held  to  be  insufficient  to  confine  the  mort- 
gagee to  an  exercise  of  the  power  of  sale  contained  in  the  deed. 
I  think  the  true  distinction  is  taken  in  Jenhin  v.  Bow,  11  Eng. 
L,  &.  Eq.  297 ;  it  is  between  deeds  containing  a  mere  trust  for  a 
sale  to  secure  money  advanced,  and  a  mortgage.  The  former 
must,  of  course,  be  executed  as  declared,  c-ad  there  the  remedy 
stops.  But  if  the  deed  be  a  mortgage,  the  right  to  a  foreclosure 
arises  from  the  nature  of  the  security,  and  is  entirely  consistent 
with  the  existence  of  another  right,  viz.,  a  power  to  sell  in. pais, 
which  the  mortgagor  cannot  compel  the  mortgagee  to  execute. 
It  is  inserted  for  the  benefit  of  the  mortgagee,  and  he  may  avail 
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himself  of  it,  or  not,  at  his  own  will.  It  was  argued,  in  the 
case  at  bar,  that  it  could  not  have  been  intended  that  a  right 
to  foreclose  should  exist,  because,  after  foreclosure,  the  trustees 
would  still  hold  as  trustees,  and  so  the  whole  matter  would 
stand  as  before. 

It  is  true  they  would  hold  the  absolute  estate  as  trustees ;  but 
it  would  be  as  trustees  for  the  bondholders,  and  subject  to  such 
disposition  thereof,  as  their  rights  and  interest  might  require. 

In  the  case  of  Shaw  et  al.  v.  The  Norfolk  County  B.  B.  Co., 
the  Supreme  Court  of  Massachusetts  had  a  similar  mortgage 
before  them,  and  held  that  the  power  of  sale  did  not  supersede 
the  right  to  foreclose  by  bill  in  equity.     (5  Gray,  162.) 

My  opinion  is,  therefore,  that  upon  the  case  stated  in  this  bill 
the  trustees  have  a  right  to  come  into  a  court  of  equity  to  fore- 
close this  mortgage.  In  what  manner  it  is  to  be  foreclosed, 
whether  by  a  strict  foreclosure,  or  by  a  sale,  it  would  be  premature 
now  to  decide.  Whether  the  statute  law  of  New  Hampshire 
defining  the  rights  and  methods  of  foreclosure  so  affects  the  right 
itself  that  only  a  strict  foreclosure,  substantially  such  as  is  there 
provided  for,  can  be  l^***'  decreed  by  a  court  of  equity;  or 
whether  the  grant  of  equity  jurisdiction  to  the  Supreme  Court 
of  that  State  can  be  considered  as  having  affected  the  right  of 
foreclosure,  by  superadding  those  principles  of  equity  respecting 
foreclosure  which  are  administered  in  courts  of  equity ;  or  how 
far  this  court  is  to  regard  either  of  these  considerations,  and  wliat 
particular  method  of  foreclosure  the  principles  of  equity  require 
in  this  case,  —  can  only  be  propei-ly  decided  at  the  hearing,  when 
the  merits  of  the  case  shall  be  before  the  court  upon  the  allegations 
and  proofs  of  both  parties. 

For  the  purpose  of  this  demurrer,  it  is  enough  that  upon  the 
case,  as  stated  in  the  bill,  the  complainants  appear  to  be  entitled 
to  some  decree  of  foreclosure.  And  inasmuch  as  the  demurrer, 
being  taken  to  the  whole  bill,  must  be  overruled,  if  the  bill  for 
any  purpose  is  sustainable,  it  is  not  necessary  to  decide  whethesr 
the  complainants  are  entitled  to  the  aid  of  a  court  of  equity  to 
put  them  in  possession,  either  in  the  course  of  or  independent 
of  a  process  of  foreclosure.  This  question  also  may  best  be 
decided  at  the  hearing.  If  the  complainants  merely  sought 
possession  of  tangible  property  of  the  company,  not  for  the  pur- 
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pose  of  foreclosing  the  mortgage,  but  to  enable  them  to  take  its 
profits,  there  might  be  no  sufficient  reason  for  the  interposition 
of  a  court  of  equity.  On  the  other  hand,  if  they  also  need  to 
be  quieted  and  protected  in  the  enjoyment  of  incorporeal  rights, 
the  nature  of  the  rights  and  their  liability  to  numerous  inter- 
ruptions and  infringements  might  render  the  powers  of  a  court 
of  equity  indispensable  to  their  effectual  protection.  (See  Oro- 
ton  Turnpike  Co.  v.  Ryder,  1  Johns.  Ch.  611;  Newburgh  Turn- 
pike Co,  V.  MUler,  5  Johns.  Ch.  101 ;  Boston  Water  Power  Co. 
V.  Boston  &  Worcester  E.  E.  Co.  16  Pick.  525.)  When  the 
whole  case  is  before  the  court,  it  can  be  seen  what  the  rights  of 
the  parties  are,  and  how  far  and  for  what  purposes  the  com- 
plainants need  the  aid  of  the  court. 

The  remaining  question  is,  whether  it  was  necessary  for  the 
trustees  to  make  the  bondholders  parties.  Generally,  when  a 
mortgage  is  made  to  a  trustee  for  the  benefit  of  a  cestui  que  trust, 
I  apprehend  that  the  question  whether  the  cestui  que  trust  ought 
to  be  made  a  party,  depends  on  the  purpose  of  the  trust.  If 
the  trustee  is  the  proper  party  to  receive  and  continue  to  hold 
the  money  for  the  benefit  of  the  cestui  que  trust,  so  that  the 
object  of  the  suit  is  merely  t-^*''^  to  reduce  the  trust  fund  to  pos- 
session, that  the  trustee  may  hold  it  in  trust,  the  cestui  que  trust 
is  not  a  necessary  party.  For  I  take  the  general  rule  to  be, 
that  to  a  suit  by  a  trustee  to  obtain  possession  of  the  trust  fund, 
the  cestui  que  trust  need  not  be  made  a  party.  (See  Calvert  on 
Parties,  212-216,  and  cases  there  cited;  Allen  v.  Kniffkt,  5 
Hare,  272.) 

But  where  a  trustee  is  interposed  between  a  lender  and  a  bor- 
rower merely  for  the  purpose  of  enabling  the  lender  to  obtain 
payment  through  the  exercise  by  the  trustee  of  powers  conferred 
on  him  by  the  mortgage,  and  the  lender  is  the  proper  party  to 
receive  the  money,  he  should  be  made  a  party  to  a  bill  for  fore- 
closure. It  is,  in  truth,  between  him  and  the  mortgagor  that 
the  account  is  to  be  taken,  and  he  ought  to  be  before  the  court 
for  the  purpose  of  taking  the  account,  as  well  as  to  receive  the 
money  if  paid.     (See  Story's  Eq.  PI.  §  201.) 

But  this  requirement  of  the  presence  of  the  cestui  que  trust 
must  give  way  to  the  absolute  impossibility,  or  even  to  the  ex- 
cessive inconvenience  of  complying  with  it.     And  the  case  at 
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bar  undoubtedly  presents  an  instance  of  such  excessive  incon- 
venience, if  not  of  absolute  impossibility. 

The  bill  shows  that  the  number  of  different  bonds  secured  by 
this  mortgage  was  seven  hundred  and  five,  amounting  to  the 
sum  of  five  hundred  thousand  dollars.  They  were  not  issued 
until  after  the  execution  of  the  mortgage;  of  course  their  orig- 
inal holders  are  not  parties  to  the  deed.  It  is  a  notorious  fact, 
and  recognized  in  various  ways  by  the  legislation  of  most  States 
where  railroad  corporations  have  issued  such  bonds,  and  mani- 
festly contemplated  by  the  deed  in  question,  that  these  bonds 
were  to  be  sold  in  the  market  and  pass  from  hand  to  hand. 
Consequently  it  must  have  been  impossible  for  the  trustees  to 
know  who  were  the  holders  when  the  bill  was  filed ;  and  if  then 
known,  there  would  be  no  probability  that  they  would  continue 
in  the  same  hands  during  any  considerable  time. 

To  require  the  trustees  to  make  the  holders  parties,  would 
amount  to  a  prohibition  to  sue ;  and  it  is  now  too  well  settled 
to  require  a  reference  to  authorities  to  show  that  courts  of  equity 
do  not  allow  a  rule  respecting  parties,  adopted  for  purposes  of 
convenience  and  safety,  to  operate  so  as  to  defeat  entirely  the 
purposes  of  justice. 

[148]  -^Qj.  jg  ^jjjg  ^  jj^gg  jj^  which  it  could  answer  any  beneficial 
purpose  to  make  some  of  the  bondholders  parties,  in  behalf  of 
themselves  and  all  others.  The  trustees  are  competent,  and  it 
is  their  duty,  to  represent  all.  (Powell  v.  Wright,  7  Beav.  444.) 
The  deed  so  treats  them.  In  the  cases  of  a  sale,  or  possession 
taken  of  the  road  for  purposes  of  managing  it  and  receiving  the 
income,  the  deed  looks  to  the  trustees  to  ascertain  who  are  holders 
of  bonds,  and  to  pay  to  each  his  aliquot  part.  And  it  is  in  the 
power  of  the  court,  by  directing  the  proper  inquiries  before  a 
master,  to  have  the  holders  of  the  bonds  before  the  court  at  the 
moment  when  the  account  is  to  be  taken,  and  thus  afford  all 
needful  security,  as  well  to  them  as  to  the  mortgagors  and  the 
trustees.  (See  Story's  Eq.  PI.  §  207,  a;  William  v.  Gibbes,  17 
How.  239;  Gooding -v.  Oliver,  17  How.  274.) 

It  was  stated  at  the  bar  that  the  Supreme  Court  of  Massachu- 
setts came  to  this  same  conclusion  in  reference  to  parties,  in  Slum 
v.  The  Norfolk  C.  R.  R.,  above  referred  to,  but  that  no  report  of 
the  decision,  on  that  point,  has  been  made.     (5  Gray,  170.)    My 
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opinion   is  that  the  objection   for   the  want  of  parties  is  not 
tenable. 

The  demurrer  is  overruled,  and  the  defendants  ordered  to 
answer  the  bill. 

Note.  Fkahchises  of  Cohpokations  ake  not  Genekally  the  Subject  of  Sale 
OB  Tkansfek,  unless  specially  made  so  by  some  positive  provision  in  them.  (See 
Adams  v.  JSoston  E.  &  K  R.  li.  Ca.  i  Bank.  Eeg.  105 ;  Sweatt  v.  Boston  H.  &  E. 
B.  B.  Co.  5  Bank.  Eeg.  251 ;  Richardson  v.  Sibley,  11  Allen,  67;  Abbott  v.  Johns- 
town <St  0,  B.  B.  Go.  80  N,  Y.  29,  citing  case  in  text,  and  approving  doctrine  as  tliere 
laid  down.) 

Cohpokations  as  Pakties  to  a  Suit.  —  See  Bailroad  Go,  v.  Sinoard,  7  Wall.  415, 
citing  case  in  text. 


JOSHUA   BURTON  v.   HENRY  F.   SALTER. 

[U.  S.  Circuit  Court,  District  of  New  Hampshire,  1857.  — 21  Law  Eep.  148.] 

Desebtion — FoEFEiruBE  OF  Seamen's  Wages  foe. — By  the  general  maritime  law 
desertion  works  a  forfeiture  of  all  wages  previously  earned. 

Hasteb — Authoeity  ovee  Seamen. — The  master  has  authority  to  displace  the 
mate  and  all  subordinate  officers  during  the  voyage,  being  responsible  for  an 
abuse  of  his  authority. 

/.  W.  Emery,  for  the  appellant. 
F.  W.  Sawyer,  for  the  libelant. 

CuKTiS,  J.  —  This  is  an  appeal  by  the  respondent  from  a  decree 
of  the  District  Court,  in  a  cause  of  subtraction  of  ^^*^^  wages. 
It  appears  that  the  libelant  shipped  as  steward  on  board  the 
Albert  Gallatin  at  New  York,  in  April,  1855,  for  a  voyage  thence 
to  New  Orleans,  and  some  port  in  Europe,  and  back  to  the 
United  States. 

The  vessel  went  from  New  Orleans  to  Liverpool ;  and  on  the 
day  of  her  departure  thence  for  the  United  States,  the  libelant 
■went  ashore  in  a  boat,  just  as  the  vessel  was  getting  under  way, 
and  did  not  return  on  board.  The  libel  admits  this,  but  alleges 
that  the  master  ordered  him  ashore.  This  is  disproved.  The 
evidence  clearly  shows  that  the  libelant  voluntarily,  and  against 
the  order  of  the  master,  went  on  shore  with  an  intention  not  to 
come  home  in  the  ship.  This  amounts  to  a  desertion,  and  for- 
feits all  wages  previously  earned  by  the  libelant,  unless  his 
departure  was  justified.     For  though  there  be  not  such  an  entry 
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in  the  log  as  is  necessary  to  evidence  a  statute  desertion,  accord- 
ing to  the  Act  of  1790,  the  general  doctrine  of  the  maritime  law 
as  to  the  nature  and  effect  of  desertion  is  not  displaced  by  the 
statute  regulations  on  that  subject  (Cloutman  v.  Tunison,!  Sum. 
373;  The  Eovena,  "Ware,  315);  and  if  the  libelant  left  the  vessel, 
contrary  to  the  order  of  the  master,  without  justifiable  cause,  • 
with  an  intention  not  to  return,  and  having  actually  not  returned, 
this  is  a  desertion,  under  the  general  maritime  law,  and  works  a 
forfeiture  of  all  wages  previously  earned.  The  inquiry,  therefore, 
is,  whether  there  was  justifiable  cause  for  such  departure. 

No  cause  is  alleged  in  the  libel,  except  that  the  master 
ordered  the  libelant  to  go  on  shore,  and  he  was  forced  to  obey. 
This,  as  already  said,  is  not  proved,  the  ansv/er  denies  it,  and 
the  evidence  clearly  shows  it  was  not  true. 

The  libelant's  counsel  contends  that  the  libelant  was  justified 
in  refusing  to  return  in  the  ship  because  the  master  had,  Avithout 
sufficient  cause,  removed  him  from  the  place  of  steward,  and 
required  him  to  go  forward  and  do  duty  before  the  mast. 

If  the  cause  for  such  removal  was  sufficient,  this  position  fails. 
By  the  maritime  law  the  master  may  disrate  either  an  officer  or 
seaman  for  sufficient  reasons.  In  this  case  the  reasons  entered 
on  the  log  at  the  time  when  the  man  was  deprived  of  his  place 
of  steward  were  that  he  was  dishonest,  filthy,  and  neglectful  of 
his  duty.  The  same  reasons  were  assigned  by  the  master  to  the 
vice-consul,  to  1^*°*^  whom  the  man  complained,  and  who  applied 
to  the  master  on  the  subject.  If  the  allegation  of  dishonesty  was 
well  founded,  it  afforded  justifying  cause  for  the  removal  of  the 
libelant  from  the  place  of  steward.  As  the  steward  is  intrusted 
with  the  ship's  stores,  a  dishonest  embezzlement  of  them  would 
alone  be  a  good  cause  of  disrating  him.  The  answer  of  the  mas- 
ter pleads:  "I  had  some  liquors  on  board,  and  kept  the  same 
locked,  supposing  I  had  the  only  key  which  would  unlock 
the  room.  Said  Burton  ascertained  that  some  of  the  keys 
intrusted  to  him  as  steward  would  fit  the  lock  of  the  said  room, 
and  he  used  to  go  into  the  room  and  drink  my  liquors  without 
my  leave  or  knowledge.  I  learned  this  fact  after  my  arrival  in 
Liverpool."  The  second  mate  testifies  that  the  master  had 
liquors  in  a  state  room  which  he  kept  locked ;  and  the  same  fact 
is  sworn  to  by  the  person  who  succeeded  the  libelant  as  steward. 
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The  second  mate  also  testifies  that  on  the  passage  from  New 
Orleans  to  Liverpool  he  saw  the  steward  enter  a  state  room  which 
the  captain  kept  locked;  and  that  he  heard  him  say  in  Liverpool 
he  had  liquor  to  drink  and  cigars  to  smoke,  but  did  not  have  to 
pay  for  them.  No  explanation  of  this  has  been  attempted  by 
the  libelant. 

The  same  witness  testifies  that  he  did  not  keep  the  cabin  dean 
and  in  good  order  on  the  passage  to  Liverpool ;  and  the  person 
who  succeeded  the  libelant  as  steward  testifies  th^t  he  found  the 
ca;bin  dirty  when  he  went  on  board. 

It  is  urged  by  the  libelant's  counsel  that  the  occasion  for  which 
the  master  turned  the  steward  out  of  the  cabin  was,  that  he  got 
into  a  quarrel  Avith  the  mate,  arising  out  of  the  steward's  having 
women  in  the  galley ;  and  that  this  had  nothing  to  do  with  the 
alleged  causes  of  his  dismissal.  It  is  not  so  clear  that  an  act  of 
this  nature  might  not  justly  be  connected  by  the  master  with  the 
dishonesty  and  filthiness  assigned  in  the  log  book ;  and  if  not, 
such  conduct,  followed  by  insolent  language  to  the  first  officer, 
who  reproved  hini,  may  have  induced  the  master  then  to  act  on 
the  causes  assigned,  instead  of.  delaying  longer  to  do  so. 

It  is  also  urged  that  the  master,  when  he  turned  the  man  out 
of  the  cabin,  did  not  assign  him  a  place  in  the  forecastle.  I  think 
the  reason  was  that  the  man  refused  to  act  in  any  place  but  that 
of  steward,  and  left  the  vessel.  But  I  do  not  think  it  needful  to 
.examine  minutely  into  the  '^^^^  conduct  of  the  parties  after  the 
steward  had  been  informed  that  he  was  no  longer  to  do  duty  in 
the  cabin,  and  before  the  day  of  sailing ;  because  I  consider  it 
proved  that  on  that  day  the  libelant  was  sent  on  board  by  the 
consul  to  come  home  in  the  ship;  that  the  master  was  then  will- 
ing to  bring  him  home,  he  working  on  deck  in  such  matters  as 
he  was  capable  of  doing;  that  he  refused  to  come  home  in  that 
way,  and  went  on  shore;  and  that  such  refusal  was  unjustifiable, 
and  such  departure  was  a  desertion. 

In  coming  to  this  conclusion  I  have  been  influenced  by  a  com- 
parison of  the  allegations  of  the  libel  and  answer  with  the  proofs 
in  the  cause.  The  libelant's  account  of  the  acts  and  conduct  of 
the  parties  is  not  only  incorrect,  but  contains  very  gross  depart- 
ures from  the  truth,  as  shown  by  the  testimony.  On  the  other 
hand,  the  answer  appears  to  have  stated  the  case  in  detail  fairly, 
Bbcw.  0.  0.— 40. 
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is  for  the  most  part  supported  by  some  proofs  in  all  its  particu- 
lars, and  is  therefore  justly  entitled  to  some  weight,  in  aid  of 
presumptions  arising  from  the  evidence. 

Indeed,  as  the  libel  puts  the  case  upon  an  allegation  that  the 
master  ordered  the  libelant  to  go  on  shore,  and  left  him  behind 
at  Liverpool  against  his  will,  and  this  is  denied  by  the  answer, 
and  disproved,  it  is  attended  with  no  small  difficulty  to  allow  the 
libelant  wholly  to  shift  his  ground  at  the  hearing,  and  insist, 
that  though  he  voluntarily  left  the  vessel  against  the  order  of 
the  master,  he  was  justified  in  doing  so,  because  the  master  dis- 
rated him  without  reasonable  cause.  But,  inasmuch  as  the 
answer  admits  the  disrating,  and  that  this  was  the  reason  why 
the  libelant  left  the  vessel,  I  have  considered  the  libelant  not 
absolutely  precluded  from  availing  himself  of  these  admissions, 
and  placing  the  case  upon  them  {The  Clement,  2  Curt.  363), 
though  it  is  impossible  not  to  feel  the  force  of  the  objection 
which  arises  from  such  a  misrepresentation  by  the  libelant  of 
the  truth  of  the  case. 

It  is  insisted  that  as  the  libelant  was  entitled  to  receive  one 
third  of  his  wages  in  Liverpool,  and  there  demanded  them,  these 
are  not  forfeited.  If  he  had  there  asked  for  one  third  of  his 
wages,  and  the  master  had  wrongfully  Avithheld  them,  the  ques- 
tion Avould  have  risen  whether  a  subsequent  forfeiture  would 
have  extended  to  what  was  thus  wrongfully  retained.  But  what 
he  demanded  in  Liverpool  was  not  one  third  of  his  wages,  but 
that  his  entire  f*''*^  wages  might  be  paid  to  him,  so  that  he  could 
quit  the  service  of  the  vessel.  The  refusal  of  the  master  to 
acxjede  to  this  demand  was  not  wrongful,  and  therefore  the 
supposed  question  does  not  arise. 

Much  ingenious  commentary  has  been  made  upon  the  probable 
motives  of  the  master,  and  his  desire  to  be  rid  of  the  libelant, 
because  he  was  to  receive  high  wages,  twenty-eight  dollars  per 
month,  and  the  ship  did  not  need  a  steward  while  lying  at 
Liverpool.  It  appears  that  wages  of  stewards  shipped  there 
were  from  twenty  dollars  to  twenty-five  dollars  a  mouth,  and 
that  the  ship  Avas  actually  Avithout  a  steward  nine  days  after  the 
libelant  was  discharged.  These  circumstances  do  not  aiford  any 
very  grave  causes  of  suspicion  of  the  motives  of  the  master. 
Still,  in  all  cases  like  this,  where  he  has  exercised  an  authority 
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conferred  ou  him  by  law  over  an  inferior,  his  motives  and  con- 
duct should  be  subjected  to  careful  and  somewhat  jealous  scrutiny. 
Having  bestowed  that  scrutiny  in  this  case,  and  being  satisfied 
that  the  conduct  of  the  libelant  afforded  reasonable  and  lawful 
cause  for  displacing  him  from  his  station  as  steward,  I  am  of 
opinion  that  all  his  wages  were  forfeited. 

The  decree  of  the  District  Court  which  allowed  the  wages 
earned  before  the  libelant  left  the  vessel,  so  far  as  the  same 
remained  unpaid,  must  be  reversed,  and  the  libel  dismissed.  No 
costs  are  allowed  to  either  party. 

Note.    Desebhon — Fokfeitcre  of  Wages  foe.  —  See  Ttie  John  Martin,  2  Abb. 
C.  C.  179,  citing  above  case. 


JAMES  L.  SMITH,  Appellant,  v.  EDWARD  JORDAN. 
CHARLES  HITCH   et  al.   v.   THE   SAME. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1857.  — 21  Law  Rep.  204.] 

Damages — Awabb  of.  When  Beveesed  on  Appeal.  —  In  a  case  of  marine  tort 
the  decree  of  the  District  Court  will  not  be  reversed  on  appeal  on  a  question  of 
the  amount  of  damages,  unless  it  is  clearly  excessive. 

Hastes — Authobitt  ovee  Seamen. — The  power  of  the  master  to  disrate  an 
officer  or  seaman  is  remedial  and  not  penal,  and  does  not  authorize  a  degrada- 
tion to  the  lowest  place,  if  there  is  an  intermediate  office  which  the  man  may  be 
supposed  competent  to  fill. 

L.  F.  Brigham,  for  the  appellant. 

C.  M.  Ellis,  contra. 

Curtis,  J.  —  The  first  of  these  cases  was  an  appeal  by  the 
respondent  in  a  suit  in  admiralty,  brought  by  the  appellee  in  the 
District  Court  for  several  marine  torts,  on  account  of  which  that 
court  pronounced  for  damages  in  the  sum  of  four  hundred  and 
sixty-five  dollars.  The  libelant  shipped  as  cooper  at  New  Bed- 
ford, in  May,  1852,  for  a  whaling  voyage,  on  board  the  bark 
Cleora.  He  has  pleaded  that  he  was  unlawfully  put  in  irons 
and  imprisoned  in  the  afterhold  of  the  ship ;  that  this  imprison- 
ment was  continued  for  about  the  space  of  four  months,  during 
some  part  of  which  time,  however,  he  was  allowed  to  be  on  deck 
during  the  day;  that  it  was  accompanied  by  circumstances  of 
degradation  and  cruelty;  and  that  on  the  17th  day  of  January, 
1854,  he  was  forced  ou  shore  at  Lahababoo,  an  island  in  the 
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Pacific  Ocean  inhabited  only  by  savages,  whence  he  made  his 
escape,  through  the  humanity  of  the  master  of  a  British  vessel, 
which  was  there  to  procure  some  supplies.  » 

The  respondent  admits  that  the  libelant  was  unlawfully  set  on 
shore;  but  has  attempted  to  justify  the  imprisonment  on  the 
ground  that  the  libelant,  being  found  indisposed  to  do  his  duty 
as  cooper,  was  disrated,  and  ordered  before  the  mast;  that  he 
refused  to  perform  the  duty  of  a  foremast  hand,  and  thereupon 
was  imprisoned.  In  the  second  case,  wherein  the  opinion  will 
presently  be  stated,  I  have  fully  considered  the  question  whether 
the  master  was  justified  in  requiring  the  libelant  to  perform  fore- 
mast hand's  duty,  and  f***J  having  come  to  the  conclusion  that 
he  was  not,  it  necessarily  follows  that  the  measures  resorted  to, 
to  compel  the  libelant  to  do  that  duty  were  unjustifiable.  It 
appears,  upon  this  view  of  the  case,  and  upon  the  admission  of 
the  respondent,  that  he  unlawfully  set  the  libelant  on  shore,  and 
that  this  appeal  involves  a  question  of  the  quantum  of  damages 
due  for  aggravated  marine  torts.  I  have  had  several  occasions 
to  say,  what  I  here  repeat,  that  in  such  a  case  I  cannot  reverse 
the  decree  of  the  District  Court,  unless  I  can  see  that  the  dam- 
ages are  plainly  excessive.  No  two  minds  would  come  to  the 
same  result  upon  such  a  question,  viewed  as  res  integra,  and 
when  the  court  of  the  first  instance  has  fairly  exercised  its  judg- 
ment upon  no  erroneous  principle,  it  is  not  cause  for  reversing 
it,  that,  viewed  as  an  original  question,  I  might,  and  probably 
should,  have  come  to  a  somewhat  different  result.  In  this  case 
I  am  not  dissatisfied  with  the  amount  of  damages,  iand  the  decree 
is  affirmed,  with  costs. 

The  second  case  is  a  cause  of  subtraction  of  wages.  The  lay 
of  the  libelant  as  cooper  was  to  be  one  fortieth.  The  District 
Court  pronounced  for  wages,  but  did  not  allow  that  lay  to  the 
libelant.  Both  parties  appealed.  The  case  presents  two  principal 
questions. 

First,  whether  the  libelant  was  lawfully  disrated,  and  if 'so, 
what  deduction  ought  to  be  made  from  his  lay  by  reason  thereof. 

It  is  admitted  by  the  respondents  that  the  libelant  "  was  a  fair 
cooper."  I  consider  this  to  amount  to  an  admission  that  he  was 
competent  in  point  of  ability  to  do  the  duty  for  which  he  was 
engaged.     It  is  pleaded  by  the  respondents  "  ihat  the  libelant, 
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after  a  fair  trial  of  his  abilities  and  disposition  to  do  his  duty 
as  cooper,  being  found  indisposed  to  do  such  duty,  was  disrated 
from  the  station  of  cooper,  and  ordered  to  do  foremast  hand's 
duty." 

If  a  person  contract  to  perform  a  particular  service  on  shore, 
and  prove  incapable  or  negligent,  the  employer  may  dismiss 
him,  but  cannot  require  him  to  do  other  work  not  included  in 
his  contract.  The  necessities  of  the  sea  services  have  occasioned 
a  different  rule  in  the  maritime  law.  The  services  of  each  of 
the  crew  are  necessary,  there  being  ordinarily  no  supernumer- 
aries on  board;  and  the  master  must  keep  and  provision  the 
men,  and  bring  them  home.  Consequently  when  he  removes 
one  man  from  his  station  f*"*^  for  sufficient  cause,  and  promotes 
another  to  his  place,  the  services  of  the  man  who  is  disrated  are 
needed  to  supply  the  deficiency  occasioned  by  such  promotion ; 
and  as  the  man  must  continue  on  board,  he  is  required  by  the 
maritime  law  to  obey  the  lawful  commands  of  the  master,  and 
perform  such  work  as  he  is  capable  of  doing,  and  as  the  master 
may  assign  him  in  the  just  exercise  of  his  authority,  and  this 
rule  of  law  may  be  properly  said  to  qualify  the  express  contract 
for  service  by  superadding  to  it  the  condition  that  in  case  of 
inability  or  indisposition  to  perform  it  the  man  will  do  such 
other  service  on  board  during  the  voyage  as  the  master  may 
properly  assign  to  him. 

The  first  inquiry  in  this  case  is  whether  the  libelant  after  a 
fair  trial  was  found  indisposed  to  perform  his  contract. 

The  station  of  cooper  on  board  a  whale  ship  is  one  of  much 
responsibility.  Negligence  in  discharging  its  duties  must  inflict 
loss  upon  all  concerned  in  the  voyage,  and  may  seriously  impair, 
and  even  destroy,  the  fruits  of  the  enterprise. 

The  large  lay  of  one  fortieth,  exceeding  that  of  any  other 
person  on  board,  save  the  master  and  first  and  second  officers, 
clearly  indicates  that  skill  and  diligence  of  no  ordinary  character 
were  contracted  for. 

The  necessity  for  having  this  service  well  performed,  and  the 
difficulty  of  replacing  the  cooper  in  the  course  of  the  voyage, 
rendered  it  for  the  interest  of  the  master,  who  was  interested  in 
the  enterpise  to  the  extent  of  one  twelfth,  not  to  remove  the 
cooper  without  adequate  cause.     The  officers  and  crew  have  the 
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same  interest,  though  less  in  degree.  Upon  the  evidence,  I  find 
that  there  was  a  general  opinion  among  the  officers  that  the  libel- 
ant did  not  discharge  his  duties  satisfactorily.  There  is  evidence 
of  two  specific  instances  of  neglect ;  but  of  these,  two  of  the  wit- 
nesses who  speak  of  them  admit  that  the  oversight  might  have 
been  made  by  any  cooper. 

On  the  other  hand,  the  conduct  of  the  master  towards  this  man 
evinces  a  strong  personal  dislike,  which  appears  to  have  origin- 
ated some  time  before  he  was  disrated,  and  which  was  very 
unfavorable  to  a  just  and  calm  consideration  of  his  case.  Nor 
does  he  appear  to  have  remonstrated  with,  or  reproved  him  for 
any  instance  of  neglect  before  he  was  disrated. 

[«oT]  There  is  also  a  wide  discrepancy  as  to  the  time  when  he 
was  disrated,  between  the  answer  of  the  claimants  and  the  answer 
of  the  master  printed  in  the  same  record,  and  the  accounts  of  the 
making  up  of 'the  voyage.  The  answer  of  the  claimants  seems 
to  fix  the  9th  of  February  as  the  date,  though  its  allegations  are 
very  loose  and  imperfect.  The  answer  of  the  master  says  he  was 
disrated  on  the  23d  of  July,  while  the  accounts  show  the  pro-! 
motion  of  another  man  to  the  place  of  cooper  on  ihe  fi±h  of 
April.  It  is  the  duty  of  the  respondents  to  plead  the  cause  for 
and  the  fact  of  disrating,  with  reasonable  certainty,  and  to  prove 
it  as  alleged,  in  all  necessary  particulars.  The  libelant  having 
taken  no  exception,  and  both  parties  having  gone  into  proofs  on 
this  appeal,  I  do  not  reject  the  allegation.  But  such  uncertainty 
upon  the  point  of  time  seriously  enhances  the  difficulty  of  com- 
ing to  a  conclusion  favorable  to  the  respondents.  It  must  be 
remembered,  also,  that,  properly  speaking,  the  displacement  of 
a  man  from  the  position  in  which  he  contracted  to  serve  is  a 
remedial,  and  not  a  penal,  act.  The  power  is  not  conferred  on 
the  master  so  to  punish  for  past  offenses,  but  to  prevent  future 
injury  arising  from  neglect  or  incompetency;  and  therefore,  if  it 
be  found  that  the  officer  can  no  longer  be  intrusted  with  the 
duties  of  his  place  with  safety  to  the  interests  involved,  it  does 
not  follow  that  he  is  to  be  degraded  to  the  lowest  place  possible. 
He  must  be  removed  from  his  post  as  far  as  may  be  necessary, 
but  no  further ;  and  in  this  particular  I  am  satisfied  the  master  did 
wrong.  I  think  upon  all  the  evidence  I  cannot  say  the  master 
was  bound  to  retain  the  libelant  in  the  place  of  cooper,  with  all 
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the  responsibility  and  control  which  belong  to  that  place.  But 
being  a  cooper  of  competent  still,  as  it  is  agreed  he  was,  he 
should  have  been  put  into  the  subordinate  place  of  cooper's  mate, 
where  he  would  have  been  under  the  supervision ,  of  the  person 
promoted  to  his  place,  who  could  have  taken  care  that  his  negli- 
gence occasioned  no  serious  injury.  It  was  urged  that  his-  fault 
being  a  want  of  disposition  to  do  his  duty,  he  could  not  be 
trusted  at  all ;  but  it  does  not  follow  that  occasional  instances  of 
neglect  should  necessarily  destroy  all  confidence;  and,  at  all 
events,  I  think  the  experiment  of  employing  him  under  proper 
supervision  should  have  been  fairly  tried.  The  power  to  take  a 
mechanic  from  the  work  which  he  has  contracted  to  do,  and  is 
able  to  do,  f*"*'  on  ship-board,  and  put  him  to  perform  what,  it 
is  admitted  in  this  case,  he  was  very  ill-fitted  for,  is  one  to  be 
used  with  much  care  and  caution,  and  no  further  than  shall 
appear  to  be  necessary  for  the  fair  protection  of  the  interests 
involved. 

My  opinion  is  that,  though  the  libelant's  insufficient  perform- 
ance of  his  duty  as  cooper  should  cause  a  proper  deduction  to  be 
made  from  his  wages  from  the  date  when  another  was  promoted 
to  his  place,  he  should  not  have  been  deprived  of  the  benefit  of 
a  fair  trial  in  the  place  of  cooper's  mate,  and  consequently  should 
receive  the  lay  which  appears  by  the  ship's  accounts  to  have  been 
paid  to  the  person  who  filled  that  place.  Having  made  a  com- 
putation, I  find  its  result  is  the  same  sum  allowed  by  the  District 
Court,  which,  I  infer,  acted  on  the  same  rule  I  have  adopted. 

Let  the  decree  of  the  District  Court  be  affirmed,  with  six  per 
cent  damages  and  costs. 


SAMUEL  P.  TUCKEEMAN  v.  ABRAHAM  O. 
BIGELOW  ET  AL. 

[U.  S.  Circnit  Court,  District  of  Massachusetts,  1857.— 21  Law  Eep.  208.] 

Jdbisdiction  of  Fedebal  Coubts— Chaeaoteb  of  Pabties.  — Where  the  inter- 
ests of  parties  are  joint,  to  sustain  the  jurisdiction  each  of  the  plaintiffs  must 
be  competent  to  sue  each  of  the  defendants  in  the  Federal  Courts. 
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H.  M.  Parker,  for  complainant. 
J.  C.  Dodge,  contra. 

Curtis,  J.  —  This  case  came  before  the  court  on  a  demurrer 
to  the  bill  taken  hj  one  of  the  defendants,  a  citizen  of  New 
Hampshire^  and  which  assigned  for  cause  that  he  was  not  a 
proper  party^  On  looking  into  the  bill  it  was  found  that  it  was 
brought  by  a  citizen  of  the  State  of  Vermont  against  a  citizen  of 
the  State  of  Massachusetts,  and  two  citizens  of  the  State  of  New 
Hampshire.  Upon  a  suggestion  by  the  court  to  that  effect,  the 
question  whether  the  court  can  exercise  jurisdiction  over  the  two 
citizens  of  New  Hampshire  in  this  suit  by  a  citizen  of  the  State 
of  Vermont  has  been  argued  by  counsel. 

The  eleventh  section  of  the  Judiciary  Act  of  1789,  1  Stats,  at 
Large,  78,  requires  the  suit  to  be  between  a  citizen  of  the  State 
where  the  suit  is  brought  and  a  citizen  of  another  State ;  conse- 
quently the  complainant,  a  citizen  of  the  State  of  Vermont, 
could  not  sue  the  two  defendants,  who  are  citizens  of  the  State  of 
New  Hampshire,  in  this  court,  in  the  State  of  Massachusetts, 
and  the  fact  that  a  '*""^  citizen  of  the  State  of  Massachusetts  is 
also  joined  with  them  as  a  defendant,  does  not  enable  this  court 
to  take  jurisdiction  over  the  citizens  of  New  Hampshire.  Straw- 
bridge  V.  Ourtis  ei  al.  3  Cranch,  267,  has  not  been  overruled, 
and  the  law  requires  each  plaintiff  to  be  competent  to  sue  each 
defendant  over  whom  the  court  is  asked  to  exercise  jurisdiction. 

Nor  has  the  iirst  section  of  the  Act  of  February  28,  1839,  5 
Stats,  at  Large,  321,  nor  the  forty-seventh  rule  for  the  equity 
practice  of  the  Circuit  Courts,  dispensed  with  this  requirement. 
This  act  does  not  relate  to  persons  who  have  been  served  with 
process,  or  who  voluntarily  appear  in  a  suit.  Its  only  purpose 
was  to  enable  the  court  to  proceed  in  certain  cases,  as  between 
parties  properly  before  it,  and  over  whom  the  court  had  jurisdic- 
tion, although  other  parties  might  be  out  of  the  reach  of  process. 
It  does  not  extend  the  jurisdiction  of  the  court  over  parties  not 
previously  within  its  jurisdiction.  (Commercial  Bank  of  Vioks- 
burgv.  Slocumb,  14  Peters,  60;  Shields  v.  Barrow,  17  How.  141.) 
And  the  same  is  true  of  the  forty-seventh  rule;  "This  was  only 
a  declaration,  for  the  convenience  of  practitioners  and  courts, 
of  the  effect  of  this  act  of  Congress,  and  of  the  previous  decisions 
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of  the  Supreme  Court  ou  the  subject  of  the  rule."     (Shields  v. 

Barrow,  17  How.  141.) 

I  am  of  opiuioa  the  bill  must  be  dismissed,  as  against  the 

citizens  of  New  Hampshire,  for  want  of  jurisdiction.     "Whether 

the  subject-matter  of  the  bill  is  such  that  the  court  can  proceed 

to  a  final  decree,  as  between  the  complainant  and  the  citizen  of 

Massachusetts,  without  affecting  the  rights  of  the  citizens  of  New 

Hampshire,  or  Avhether  the  citizen  of  Massachusetts  is  competent 

to  represent  those  rights,  the  complainant  must  consider.     If 

not,  no  decree  can  be  made,  and  the  bill  must  be  dismissed  as 

against  the  INIassachusetts  citizen,  for  -want  of  necessary  parties. 

Note.  Chakactek  of  Takties  Necessaet  to  Gite  Fedebal  Coubt  Jueisdic- 
Tios.  —  See  Case  of  Sewing  Mavkines,  18  Wall.  580 ;  Bryant  v.  Mieh,  106  Mass.  192, 
oiting  above  case. 


GATES   V.   JOHNSON. 

[tr.  S.  Circuit  Court,  Distiict  of  Ohio,  1857.— 21  Law  Rep.  279.] 

Abmikalty  Jueisdictios — RnLES  of,  kot  Besteiotite. — The  rules  In  admiralty  are 
not  to  be  regarded  as  restrictive,  but  as  enumerative  of  the  more  common 
remedies. 

Depgbitabt  of  Sated  Peopektt — Liabiuit  dt  ArMiEALTr.  —  Where  the  depos- 
itary of  saved  property  has  rendered  himself  liable  for  the  lien  of  tlie  salvors, 
he  may  be  proceeded  against  in  admiralty. 

This  was  a  libel  filed  by  the  crew  of  the  brig  Gladiator  to 
recover  a  salvage  claim  due  them  on  certain  barrels  of  flour  and 
high  wine,  which  had  been  lost  or  jettisoned  from  f****^  some 
vessel  unknown,  and  which  were  found  by  the  Gladiator,  float- 
ing and  derelict,  on  Lake  Erie,  in  May,  1856.  The  property, 
valued  at  one  thousand  dollars  and  upwards,  was  brought  into 
Cleveland,  and  deposited  for  safe  keeping  with  Johnson,  Wil- 
lard  &  Co.,  who  in  violation  of  the  rights  of  libelants,  as 
was  claimed,  delivered  it  over  to  Lake  Erie  Navigation  Com- 
pany, receiving  one  hundred  dollars,  and  a  bond  of  indemnity. 
This  one  hundred  and  eighty  dollars  was  paid  over  by  them  to 
Brooks,  Adams  &  Upham,  the  owners  of  the  Gladiator,  who 
were  made  defendants  in  the  libel,  together  with  Johnson, 
Willard  &  Co. 

Exceptions  to  the  libel  were  filed,  on  behalf  of  Johnson. 
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Willard  &  Co.,  on  the  ground  that  they  were  not  within  the 
nineteenth  rule  in  admiralty,  which  prescribes  the  modes  of 
proceeding,  and  the  paities  who  may  be  proceeded  against  in 

salvage  cases. 

Wilky,  and  Cory,  for  libelants. 

Williamson,  and  Riddle,  for  respondents. 

McLean,  J.,  hdd,  1.  That  Johnson,  Willard  &  Co.,  as 
bailees,  were  responsible  for  the  lien  of  libelants.  (Story  on 
Bailments,  §§  98,  105,  108,  110,  113;  Sedgwick  on  Damages, 
482;  5  Wend.  315.) 

2.  That  the  foundation  of  this  proceeding  being  a  salvage 
claim,  it  was  most  appropriately,  if  not  alone,  cognizable  in 
admiralty.  [Breevoor  v.  The  Fair  American  and  Ovmers,  1 
Pet.  Adm.  87 ;  3  Sand.  451,  and  other  cases.) 

3.  That  libelants  were  entitled  to  their  proportion  of  the 
amount  paid  their  co-salvors;  and  that  the  rules  in  admiralty 
prescribing  proceedings  in  certain  cases  were  not  to  be  regarded 
as  restrictive,  but  only  as  enumerative  of  the  more  common 
remedies,  leaving  such  other  and  further  proceedings  to  be  had 
by  the  courts  as  might  be  found  necessary,  in  any  case,  to  give 
effect  to  their  jurisdiction.  {The  Centurion,  Ware,  490;  The 
Ship  New  Jersey,  1  Pet.  Adm.  232 ;  1  Pet.  Adm.  87 ;  3  Kent, 
371;  1  Blatchf  &  How.  34;  Shepherd  v.  Taylor  et  al.  5  Peters, 
675;  5  Cranch,  81;  Benedict's  Adm.  Prac.  §  17.) 

The  exceptions  were  overruled,  and  a  decree  entered  in  favor 
of  libelants  for  five  hundred  dollars,  being  one  half  the  value 
of  the  saved  property;  against  Brooks,  Adams  &  Upham, 
owners,  for  such  proportion  of  the  one  hundred  and  eighty  dol- 
lars received  by  them  as  the  libelants  were  entitled  to;  and 
against  Johnson,  Willard  &  Co.  for  the  libelants'  proportion 
of  three  hundred  and  twenty  dollars,  which  Johnson,  Willard 
&  Co.  had  become  responsible  for  on  giving  up  the  '***'  prop- 
erty on  which  the  libelants  had  a  lien.  The  decree  awarded 
one  third  of  five  hundred  dollars  to  the  owners  of  the  Gladi- 
aior,  one  fourth  of  two  thirds  to  the  master,  and  three  fourths 
of  two  thirds  to  be  divided  equally  among  the  crew. 
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WILLIAM   B.   CLUM   et  al.   v.   CHARLES  H. 
BREWER   ET  AL. 

[U.  S.  Circuit  Conrt,  District  of  Masaacliusetta,  1856.  — 21  Law  Eep.  390.  J 

CoTESANT — Injunction  fob  Bbeach  of.  —  A  mutual  and  reciprocal  covenant 
having  been  brolien  by  one  party,  he  cannot  obtain  the  aid  of  a  court  of  equity 
to  restrain  the  other  covenantor  from  its  violation.  Otherwise,  where  the  cove- 
nants are  independently  or  only  collaterally  connected,  though  contained  in  the 
same  instrument;  or  where  the  breach  is  of  sucli  a  uatui'e  that  it  may  be  fully 
repaired,  and  such  reparation  made  a  condition  precedent  to  granting  the  relief 
sought. 

George  T.  Curtis,  for  the  complainants. 
Choate,  contra. 

Curtis,  J. — When  this  case  was  before  the  court  upon  a 
motion  for  a  preliminary  injunction,  a  construction  was  put 
upon  the  deeds  between  the  parties.  (See  2  Curt.  506.)  Sub- 
sequently leave  was  given  to  amend  the  bill.  Under  this  cer- 
tain amendments  were  filed;  but  these  amendments  were  not 
drawn  into  the  original  bill,  ner  ttre  any  places  where  they  were 
-deigned  to  be  inserted  in  any  way  indicated.  They  are  filed 
in  court  by  the  complainant  Morse  alone,  and  not  by  him  and 
Clum,  in  whose  name  alone  the  bill  was  originally  filed ;  and 
they  state  a  '***'  case  which,  if  well  founded,  shows  that  Clum 
had  no  title.  Under  these  circumstances  I  feel  great  difficulty 
in  proceeding  upon  the  amended  bill.  The  case  falls  within  the 
rule  laid  down  in  Shields  v.  Barrow,  17  How.  130;  for  the 
amendments  not  only  state  a  totally  new  case,  but  one  which 
is  inconsistent  with  that  set  up  in  the  original  bill. 

But  as  no  objection  was  taken  to  these  amendments  until  the 
hearing,  and  they  have  been  answered,  and  the  case  set  down 
for  hearing,  without  objection,  on  the  bill  and  answers,  I  shall 
not  refuse  to  adjudicate,  though  in  point  of  practice  the  pro- 
ceeding is  open  to  very  serious  objection. 

The  questions  of  construction  have  been  again  argued.  They 
are  not  free  from  difficulty;  but  I  see  no  sufficient  cause  to 
change  the  opinion  heretofore  formed  and  expressed. 

Another  question  has  been  raised  upon  the  fifteenth  article  of 
the  agreement,  which  is  as  follows:  — 

"15th.    It   is  also   agreed,   that  excepting  the   negotiations 
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which  may  be  conducted  without  the  limits  of  the  United  States, 
by  the  said  Smith  as  hereinbefore  provided,  and  during  his  first 
mission  abroad,  no  negotiation  or  sale  of  rights  to  use  said 
invention,  to  or  by  any  government  or  individual,  and  no  con- 
tract in  any  way  affecting  the  manufacture  or  use  of  the  mechan- 
ism of  said  invention,  shall  be  made  or  entered  into  by  any  of 
the  said  proprietors,  without  the  assent  and  concurrence  of 
all  the  proprietors  hereinbefore  named,  or  of  their  legal 
representatives." 

It  is  insisted  that  though  the  complainant  has  himself  broken 
this  covenant  by  the  license  granted  to  his  co-complainant  Clum, 
he  did  so  under  a  misapprehension  of  his  rights,  arising  out  of  a 
construction  of  the  deeds  which  differed  from  that  placed  upon 
them  by  the  court,  and  that  he  can  now  have  relief  in  the  nature 
of  a  specific  performance  of  that  article,  by  a  decree  restraining 
Smith  from  its  violation,  and  Brewer  from  acting  under  the  title 
which  Smith  made  to  him,  contrary  to  the  covenant  in  that 
article  contained. 

It  is  a  maxim  that  he  who  seeks  equity  must  do  equity.  This 
mutual  and  reciprocal  covenant  having  been  broken  by  Professor 
Morse,  he  cannot  obtain  the  aid  of  a  court  of  equity  to  restrain 
the  other  covenantor  from  its  violation.  It  is  true  that  the 
court,  on  a  bill  for  specific  performance,  f*"*'  does  not  inquire 
into  breaches  of  other  contracts  between  the  same  parties,  even 
though  they  may  be  contained  in  the  same  instrument,  provided 
they  are  only  collaterally  connected  together.  The  law  on  this 
siibject  is  veiy  fully  expressed  by  Sir  James  Wigram  in  Hanspn 
V.  Keating,  4  Hare,  1 ;  a,nd  was  applied  in  Gibson  v.  Goldsmith^ 
27  Eng.  L.  &  Eq.  688.  But  here  the  covenants  are  mutual  and 
reciproca,l,  and  not  independent. 

It  is  true,  also,  as  may  be  seen  in  Sir  James  Wigram's  opinion, 
that  a  court  of  equity  will  sometimes  grant  relief  to  a  plaintiff 
who  has  not  kept  his  part  of  the  contract  in  question,  when  the 
breach  is  of  ?uch  a  nature  that  it  may  be  fully  repaired,  and  one 
of  the  conditions  precedent  for  obtaining  the  relief  may  be  such 
full  reparation,  as  payment  of  the  purchase  money  before  receiv- 
ing a  conveyance.  But  upon  this  bill  the  court  cannot  epjoin 
Professor  Morse  from  further  breaches  of  this  covenant,  por 
Clum  from  acting  under  the  title  which  Morse  has  made  to  Wm 
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in  violation  of  the  covenant.  Yet  Smith's  title  to  such  an 
injunction  is  precisely  the  same  as  Morse's  under  this  covenant. 
If  upon  this  bill  I  were  to  enjoin  the  defendants  upon  the  foot- 
ing of  what  is  contained  in  the  covenant,  I  should  not  only  fail 
to  see  justice  done  to  Smith,  but  I  should,  practically,  be  pro- 
tecting Clum  in  the  enjoynlent  of  ix  title  gained  by  a  breach  of 
the  mutual  covenant  under  which  I  should  act.  This  I  cannot 
do.     The  bill  must  be  dismissed  with  costs. 


EOBEKT   A.   CLAEK   et  at.,   v.   SAMUEL  S. 
LAWRENCE   et  ai.. 

fU.  S.  Circuit  Court,  District  of  Maaaaohusett,  1856.  —21  Law  Kep.  302.] 

Officers  of  Corpokations  —  Liability  to  Ckeditobs  ron  Negligence.  —  An 
action  on  the  case  cannot  be  maintained  by  a  creditor  of  a  corporation  against 
the  directors  thereof  for  gross  negligeilce  in  the  management  of  its  affairs, 
whereby  its  property  has  bsen  wasted  and  its  means  of  paying  the  plaintiff 
destroyed. 

ff.  M.  Parker,  for  the  plaintiffs. 
Merwin,  contra. 

Curtis,  J. — The  question  raised  by  the  demurrer  to  the 
declaration  in  this  case  is,  whether  a  creditor  of  a  corporation 
can  maintain  an  action  on  the  case  at  the  common  law  in  Mas- 
sachusetts against  the  directors  of  the  corporation,  for  gross 
negligence  in  the  management  of  its  affairs,  whereby  its  property 
was  wasted  and  its  means  of  paying  the  plaintiffs  destroyed. 

In  &nith  v.  Hwrd,  12  Met.  171,  it  was  decided  that  such 
'*"*'  an  action  could  not  be  maintained  by  a  stockholder  of  a 
banking  corporation,  and  the  same  law  in  reference  to  a  manu- 
facturing corporation  was  laid  down  in  Abhot  v.  Merriam,  8 
Cush.  588.  Most  of  the  considerations  upon  which  that  decision 
was  rested  are  equally  applicable,  and  some  apply  with  even 
greater  force  to  the  case  of  a  creditor.     They  are :  — 

1.  That  the  directors  are  the  agents  of  the  corporation,  and 
not  of  the  creditors,  and  there  is  no  legal  privity  between  them. 
That  for  misfeasances  and  nonfeasances  in  the  execution  of  their 
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agency,  whereby  their  principalg  are  injured,  agents  are  respon- 
sible only  to  their  principals  :  and  that  this  rule  is  as  applicable 
to  corporate  agents,  as  to  agents  of  natural  persons. 

2.  An  injury  done  to  the  capital  of  a  corporation  is  not,  in 
contemplation  of  law,  an  injury  to  each  of  its  creditors.  It  is 
true,  such  injury  may  prevent  the  corporation  from  paying  its 
debts,  in  whole  or  in  part ;  and  a  similar  injury  to  an  individual 
may  be  followed  by  the  same  consequence  to  his  creditors.  But 
compensation  for  such  injuries  must  be  sought  by  the  party  on 
whom  they  are  inflicted ;  and  actions  for  them  cannot  be  main- 
tained by  every  one  who  is  so  connected  with  the  principal  as  to 
suffer  consequentially  and  indirectly  through  him. 

3.  If  one  creditor  may  have  such  an  action,  every  creditor 
may ;  and  thus  a  vast  multiplicity  of  suits  may  be  brought  for 
one  wrong. 

4.  How  can  a  court  of  law,  in  each  of  such  actions,  take  an 
account  of  the  corporate  property  and  debts,  and  decide  how  far 
its  liability  to  pay  its  debts  has  been  destroyed  by  the  acts  of  the 
directors,  and  apportion  among  the  creditors  the  damages  which 
the  directors  are  liable  to  pay?  and,  if  not  thus  apportioned, 
what  is  to  be  done? 

5.  If  a  creditor  may  have  such  an  action,  he  may  compound 
and  release  it;  and  what  effect  is  that  to  have  upon  the  claims 
by  the  corporation  for  the  same  damages?  and  what  effect  upon 
the  rights  of  other  creditors? 

Without  pursuing  these  inquiries,  I  think  it  clear  that  such 
an  action  as  this  cannot  be  maintained  consistently  with  the 
principles  of  the  common  law.  The  demurrer  must  be  sustained, 
and  the  declaration  adjudged  bad. 


J.  W.  CLARKE  ET  AT..  V.  FRANKLIN  CHASE  et  al. 

[U.  S.  Circuit  Court,  District  of  Hassachusetta,  1856.  —21  Law  Eep.  394.1 

Bemoval  op  Cacse  feom  State  Court — Effect  on  Attachment.  —  On  the  re- 
moval of  a  cause,  an  attachment  will  have  the  game  effect  as  if  the  cause  bad 
remained  in  the  State  court. 
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Attachment  — Effect  of  Asbiqnment  ok.  — Eights  under  an  attachment  depend 
on  the  state  of  the  property  when  the  attachment  was  levied,  and  cannot  be 
affected  by  a  transfer  of  the  securities  for  the  debt  by  the  assignee  under  a  void 
assignment. 

This  was  a  question  -whether  the  Manufacturers'  Insurance 
Company  were  chargeable  as  the  trustee  of  Franltlin  Chase. 
The  plaintiffs,  being  citizens  of  Massachusetts,  brought  an  action 
against  Chase,  a  citizen  of  the  State  of  Rhode  Island,  in  the 
Supreme  Judicial  Court  of  the  commonwealth  of  Massachusetts, 
and  summoned  the  Manufacturers'  Insurance  Company  as  his 
trustee,  under  the  trustee  process  provided  by  the  law  of  that 
State.  The  defendant  removed  the  suit  to  this  court  pursuant 
to  the  twelfth  section  of  the  Judiciary  Act  of  1789.  (1  Stats, 
at  Large,  79.) 

It  appeared  from  the  disclosures  of  the  trustee  that  on  the  3d 
day  of  January,  1854:,  one  Henry  Parks  procured  a  policy  of 
insurance,  to  be  underwritten  by  the  Manufacturers'  Insurance 
Company,  on  machinery  and  stock  in  a  cotton  mill  •  and  in  case 
of  loss  $2,500  of  the  amount  insured  was,  by  the  policy,  made 
payable  '***^  to  the  defendant  Chase.  That  before  the  service 
of  the  trustee  process,  a  loss  had  occurred  which  made  the  sura 
of  $2,500  due  and  payable,  and  that  the  trustee  was  ready  to 
pay  it  to  its  rightful  owner;  but  that  the  trustee  Avas  informed 
that  one  George  AV.  Butts  claims  to  be  the  owner  of  the  said 
sum  of  money  by  assignment  from  the  defendant  Chase. 

Under  provisions  of  the  law  of  Massachusetts,  Butts  inter- 
vened, and  made  allegations,  from  which,  being  admitted  to  be 
true,  it  appeared  that  on  the  6th  day  of  January,  1854,  before 
the  service  of  the  trustee  process.  Chase,  being  insolvent,  con- 
veyed to  Butts,  a  citizen  of  the  State  of  Rhode  Island,  by  a  vol- 
untary assignment,  all  his  property,  including  his  rights  under 
the  policy  of  insurance  above  mentioned,  in  trust,  to  pay,  first,  cer- 
tain preferred  creditors,  and  secondly,  to  pay,  pro  rata,  all  such 
of  his  creditors  as  should  release  the  assignor  from  their  claims. 
That  Chase  was  the  creditor  of  Parks,  who  procured  the  policy, 
in  the  sum  of  $5,699.65,  and  the  sum  of  $2,500  was  made  pay- 
able to  Chase  as  security  therefor.  That  after  the  assignment 
was  made  to  Butts,  this  indebtedness  of  Parks  was  consolidated 
and  liquidated,  and  Parks  gave  his  promissory  note  for  the 
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amount,  payable  to  Butts  as  assignee,  and  as  security  therefor 
executed  a  mortgage  on  real  property.  That  Butts,  after  the 
service  of  the  trustee  process,  assigned  this  note  and  mortgage, 
and  the  assignee  afterwards  acknowledged  payment  thereof  on 
record ;  and  afterwards  Parks  assigned  to  Butts  all  his  right  and 
interest  in  the  said  sum  of  $2,500 ;  and  that  all  these  trans- 
actions took  place  within  and  between  citizens  of  the  State  of 
E/hode  Island. 

HUlard,  for  the  plaintiffs. 

Ball,  contra. 

Curtis,  J.  —  The  first  question  is,  whether  the  title  made  by 
Chase  to  Butts,  by  the  voluntary  assignment  for  the  benefit  of 
creditors,  can  prevail  over  the  attachment.  It  is  admitted  at  the 
bar  that  it  is  settled  law  in  the  Supreme  Court  of  Massachusetts, 
that  the  assignment  could  not  prevail  over  the  attachment.  The 
cases  of  IngraAam  v.  Geyer,  13  Mass.  146,  and  Zipeeyv.  Thomp- 
son, 1  Gray,  243,  and  Edwards  y.  MUehd,  1  Gray,  239,  are  decisive 
on  this  subject.  And  if  the  attachment  was  valid  by  the  laws  of 
Massachusetts,  the  express  words  of  the  twelfth  section  of  the 
Judiciary  Act,  under  which  this  suit  was  removed  to  this  court, 
make  that  attachment  equally  valid  here.  Its  language  is: 
t8»6]  "  j\^ii,j  any  attachment  of  the  goods  or  estate  of  the  defend- 
ant by  the  original  process  shall  hold  the  goods  or  estate  so 
attached,  to  answer  to  final  judgment,  in  the  same  manner  as  by 
the  laws  of  such  State  they  would  have  been  holden  to  answer 
the  final  judgment,  had'it  been  rendered  by  the  court  in  which 
the  suit  commenced." 

I  have  been  refei-red  to  the  decision  of  Mr.  Justice  Grier,  in 
Gaslde  V.  Webster,  2  Wall.  131 ;  but  this  is  purely  a  question  of 
the  local  law  of  Massachusetts,  and  that  being  settled,  the  Judi- 
ciary Act  requires  me  to  adminifSter  it  precisely  as  it  would  have 
been  administered  in  the  Supreme  Court  of  Massachusetts,  if  the 
suit  had  not  been  thence  removed. 

The  next  question  is,  whether  the  consolidation  of  the  debt,  as 
security  for  which  the  $2,500  was  made  payable  to  Chaae,  and 
the  giving  of  a  promissory  note  secured  by  a  mortgage  to  Butts, 
the  assignee,  put  an  end  to  any  attachable  interest  of  Chase,  the 
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assignor.  As  respects  any  title  acquired  by  Butts,  as  assignee, 
by  means  of  this  transaction,  it  is  open  to  precisely  the  same 
objection  as  his  original  title  under  the  deed  of  assignment ;  for 
it  was  but  a  mode  of  perfecting  that  same  title.  ,  Nor  can  it  be 
maintained  that  what  was  thus  done  amounted  to  a  payment  of 
the  debt  for  which  the  f  2,500  stood  as  security,  and  so  released 
that  security.  It  is  not  alleged  that  the  new  note  was  negoti- 
able ;  and  if  it  were,  the  taking  of  a  negotiable  note  is  not  pre- 
sumptive evidence  of  payment  in  Rhode  Island ;  and  there  is 
no  allegation  that  it  was  intended  as  a  payment.  The  old  evi- 
dences of  debt  were  relinquished ;  but  there  was  no  reason  for 
retaining  them  after  the  debts  they  evidenced  had  been  con- 
solidated, and  new  evidence  of  the  liquidated  sum  given. 

Neither  can  it  be  maintained  that  the  discharge  of  the  mort- 
gage by  the  assignee  after  the  service  of  the  trustee  process 
destroyed  the  attachment.  The  plaintiiFs'  title  depends  on  the 
state  of  things  existing  when 'the  attachment  was  made.  Chase 
was  the  legal  owner  of  this  sum  of  money,  which  was  abso- 
lutely due  to  him.  If  he  had  received  it,  so  much  of  his  claim 
against  Parks  would  have  been  paid.  In  contemplation  of  law, 
as  between  iim  and  Parks,  Chase  does  receive  it  when  it  is 
appropriated  by  law  to  pay  the  debt  due  to  the  plaintiffs.  And 
while  the  plaintifis  are  seeking  for  this  appropriation,  and  the 
money  '**'^  is  sequestered,  it  would  not  be  competent  for  Chase 
and  Parks  to  defeat  Chase's  title.  And  what  Chase  and  Parks 
cannot  do  to  this  effect.  Butts,  or  his  assignee,  and  Parks  cannot 

do. 

It  inflicts  no  injury  on  Parks,  and  deprives  him  of  no  right 
to  require  him  to  consider  the  $2,500  in  the  hands  of  the  insur- 
ance company  as  so  much  money  already  paid  by  him;  and  to 
hold  that  if  he  chooses  to  pay  that  sum  to  Chase  or  his  repre- 
sentative, it  is  a  voluntary  payment  so  far  as  the  rights  of  the 
plaintiffs  are  concerned.  It  is  a  voluntary  payment;  for  while 
this  process  is  pending  Parks  could  not  be  compelled  to  pay; 
nor  would  he  be  allowed  in  any  event  to  lose  anything  by  force 
of  this  attachment. 

I  hold  the  trustee  chargeable. 


Beun.  C.  C  — 41. 
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JOHN  L.  SULLIVAN  et  al.  v.  RICHAED  SULLIVAN 

ET   AL. 
[U.  S.  Circuit  Court,  District  of  Massachusetts,  1856 21  Law  Bep.  531.] 

AssiGHMEHT  BT  Cestci  QnE  TRUST — What  PASSES  BY.  —  An  assignment  by  a 
cestui  que  trust,  of  an  equitable  interest  by  way  of  contingent  remainder  for  a 
valuable  consideration,  passes  the  interest  of  the  assignor,  and  renders  the 
assignee  capable,  as  cestui  qiie  trust,  of  releasing  the  trustees. 

CoNVETANOE  FKOM  CHILD  TO  Pabent — VALIDITY  OF,  IN  Equiti — A  Conveyance 
to  a  parent  by  a  child  recently  of  age  is  prima  facie  valid,  and  it  is  incumbent  on 
the  party  attacking  it  to  show  undue  influence ;  such  a  conveyance  is  not  viewed 
as  a  sale,  but  rather  as  family  arrangement,  the  validity  of  which  does  not 
depend  on  the  adequacy  of  the  price. 

Equity — Feaud  and  Dueess,  How  Alleged.  —  A  general  allegation  of  fraud  and 
duress  is  not  sufficient. 

Deed — Lono  Acquiescence  as  a  Bab  to  Impeachment  fob  Feaud. —Long 
acquiescence  and  lapse  of  time  is  a  good  ground  against  permitting  a  deed  to  he 
impeached  as  fraudulent. 

This  was  a  suit  in  equity  wherein  John  L.  Sullivan,  in  his 
own  right  and  as  guardian  of  his  daughter  Emily  Sullivan, 
f®**^  an  insane  person,  is  complainant,  and  the  representatives 
of  William  Sullivan  and  Jonathan  Aniory,  who  are  deceased, 
together  with  Thomas  Russell  Sullivan  and  Elizabeth  Sullivan, 
children  of  the  complainant,  were  made  defendants. 

The  bill  stated  that  John  L.  Sullivan  and  Elizabeth,  his  wife, 
in  her  right,  being  seized  of  certain  lands  which  it  was  advan- 
'  tageous  to  sell,  and  Elizabeth  being  insane,  and  consequently 
incompetent  to  join  in  their  conveyance,  two  resolves  were  passed 
by  the  legislature  of  the  State  of  Massachusetts,  the  first  in  1809 
and  the  second  in  1810,  whereby  William  Sullivan  and  Jonathan 
Amory  were  empowered  to  sell  and  convey  these  lands,  first 
giving  bond  to  the  judge  of  probate  to  invest  the  proceeds  of 
such  sales  in  personal  estate,  in  their  names,  in  trust,  to  permit 
John  L.  Sullivan,  the  complainant,  to  take  the  income  during 
the  joint  lives  of  himself  and  his  wife,  then  to  permit  the  sur- 
vivor of  them  to  take  the  income  during  the  residue  of  his  or 
her  life,  and  upon  the  decease  of  the  survivor  to  transfer  the 
capital  to  the  heirs  of  the  said  Elizabeth.  The  bill  further 
stated  that  the  two  trustees  sold  lands  from  time  to  time  under 
this  power,  and  received  upwards  of  fourteen  thousand  dollars; 
but  did  not  invest  the  same  as  their  trust  required,  nor  pay  John 
L.  the  income.    That  Elizabeth,  the  wife  of  John  L.,  died  on 


Sullivan  v.  Sullivan.  643 


the  16th  day  of  April,  1854,  leaving  three  children,  who  were 
living,  and  her  only  children,  when  the  said  resolves  were 
passed,  viz.,  the  complainant  Emily  and  the  defendants  Thomas 
R.  and  Elizabeth,  who  are  entitled  to  the  trust  fund  after  the 
decease  of  John  L.,  their  father.  That  Jonathan  Amory  died 
in  1828,  and  the  defendant  William  Appletou  was  appointed 
his  administrator.  That  William  Sullivan  died  in  1839,  and 
Richard  Sullivan  and  William  Appleton  were  his  duly  qualified 
executors.  The  bill  charges  that  the  pretense  that  John  L., 
Emily,  Thomas  R.,  or  Elizabeth  ever  released  the  trustees  from 
all  accountability  is  unfounded ;  that  neither  of  them  ever  exe- 
cuted such  release;  and  that  if  any  deeds  purporting  or  pre- 
tending to  release  the  trustees  were  ever  executed  by  them  or 
either  of  them,  "  the  execution  thereof  was  obtained  by  duress 
and  fraud." 

The  bill  prayed  for  an  account,  and  for  the  appointment  of 
trustees  and  the  investment  of  the  trust  fund. 

Hutchins,  for  the  complainant. 

Ohoate,  and  F.  O.  Loring,  contra. 

Curtis,  J.  —  It  was  properly  conceded  by  the  complainant's 
counsel  at  the  hearing,  that  John  L.  Sullivan,  in  his  own  right, 
and  independent  of  the  claims  of  his  children,  could  not  have  the 
aid  of  a  court  of  equity  to  compel  the  representatives  of  the 
trustees  to  replace  this  trust  fund.  Because  he  not  only  consented 
to  and  participated  in  whatever  breaches  of  trust  were  committed, 
but  was  from  time  to  time  the  recipient  of  the  trust  property, 
and,  with  a  knowledge  of  all  the  facts,  released  the  trustees  from 
accountability,  and  bound  himself  to  save  them  harmless  against 
all  claims.  Beyond  all  question  therefore,  he  cannot  now  com- 
plain of  those  breaches  of  trust. 

The  right  of  his  daughter  Emily  to  an  account  requires  a 
distinct  examination. 

It  appears  that  she  executed  an  instrument,  bearing  date  on 
the  27th  day  of  September,  1826,  which  purported  to  convey  to 
her  father  all  her  right  to  the  trust  fund,  authorizing  and  requir- 
ing the  trustees  to  account  with  the  father,  and  empowering 
them  to  negotiate  with  him  for  such  disposition  of  the  trust  funds 
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as  might  be  satisfactory  to  him.  It  further  appears  that  imme- 
diately after  the  execution  of  this  deed,  the  father  received  from 
one  of  the  trustees  the  sum  of  twenty-'five  hundred  dollars,  and 
finally  released  them  from  all  accountability ;  and  this  assign- 
ment by  Emily,  and  release  by  John  L.,  her  father,  and  her 
acquiescence  in  the  assignment  down  to  the  year  1842,  when 
she  became  insane,  and  the  acquiescence  of  John  L.,  her  father 
and  guardian,  down  to  '***'  the  filing  of  this  bill  in  December, 
1864,  are  set  up  and  relied  on  by  the  answer  as  a  bar  to  the 
claim  on  behalf  of  Emily,  for  an  account  of  the  trust  fund. 

To  this  it  is  replied  by  the  complainant  that  nothing  passed 
by  the  deed  which  Emily  executed,  because  she  had  then  no 
interest.  It  is  not  strictly  true  that  she  had  then  no  interest. 
Her  right  to  participate  in  the  trust  fund  was  contingent  on  her 
survivoi'ship  of  her  mother.  But  it  was  such  an  expectancy  as 
is  recognised  by  a  court  of  equity  as  a  subject  for  a  valid  con- 
tract, the  specific- execution  of  which  may  be  decreed,  or  if  the 
instrument  of  assignment  be  properly  drawn  the  assignee  may 
be  placed  by  it  in  the  same  situation  as  the  assignor  was,  and 
substituted  to  all  the  rights  which  the  assignor  conld  in  any 
event  have.  Even  a  court  of  law  considers  the  deed  of  an 
expectant  heir  in  the  lifetime  of  his  ancestor,  accompanied  by  a 
covenant  of  warranty,  as  effectual  to  pass  the  title  which  subse- 
quently descends  on  the  heir,  that  title  enuring  by  way  of 
estoppel  to  the  assignee.  (Trull  v.  Eastman,  3  Met.  121.)  And 
undoubtedly  a  court  of  equity,  which  in  many  cases  treats  that 
as  done  which  was  agreed  to  be  done,  will  not  allow  a  less  efiect- 
ual  operation  to  such  a  covenant.  And  I  consider  it  to  be  settled 
that  an  assignment  by  a  oestui  que  trust  of  an  equitable  interest 
by  way  of  a  contingent  remainder  in  either  realty  or  personalty, 
made  for  a  valuable  consideration,  is  effectual  to  pass  the  interest 
of  the  assignor,  and  substitute  the  assignee  in  place  of  the 
assignor  as  to  all  the  rights  which  in  any  event  might  or  would 
have  accrued  to  the  assignor.  In  Varick  v.  Edwards,  Hoff.  Ch. 
382,  the  vice-chancellor  reviewed  the  decisions  on  this  subject, 
and  it  is  quite  unnecessary  to  restate  them  here.  I  apprehend 
there  has  been  no  real  question  on  this  point  for  many  years; 
■but  in  recent  times  the  question  has  been  much  agitated  whether 
an  assignment  of  an  expectant  interest,  either  vested  or  contin- 
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gent,  made  by  way  of  gift,  without  any  valuable  consideration, 
would  enable  a  mere  volunteer  to  claim  the  aid  of  a  court  of  equity. 

In  3Ieek  v.  KetHewell,  1  Hare,  464,  decided  by  Vice-Gliancel- 
lor  Wigram,  in  1842,  it  was  held  that  a  voluntary  assignment 
of  an  expectant  interest  in  a  trust  fund  did  not  create  a  trust  in 
favor  "of  the  assignee  which  a  court  of  equity  would  enforce,  and 
this  decision  was  affirmed  on  appeal,  by  Lord-Chancellor  Cotten- 
ham,  in  1843.  (1  Phil.  [=*»J  342.)  In  Keketmch  v.  Manning, 
Vice-Chancellor  Wigram  repeated  this  decision ;  but  on  appeal, 
after  a  very  elaborate  examination  of  the  authorities,  and  a  very 
attentive  consideration  of  the  principles  of  equity  appropriate 
to  the  question,  Lord  Cranworth  and  Sir  J.  L.  Knight  Bruce, 
lords-  justices,  decided  that  such  an  assignment,  though  volun- 
tary, was  a  comptete  alienation,  and  created,  a  trust  enforcible 
in  equity  by  the  assignee.  (12  Eng.  Law  &  Eq.  120,  December, 
1851.)  This  decision  professes  to  overrule  Meek  v.  Kettlewell, 
which  I  infer  from  Voyle  v.  Hughes,  decided  by  Vice-Ghancellor 
Stuart  in  1854  (23  Eng.  Law  &  Eq.  271),  is  no  longer  law  in 
Westminster  Hall. 

The  distinction  between  an  application  by  a  volunteer  to  a 
court  of  equity,  to  enforce  a  promise  to  create  a  trust,  and  to 
enforce  a  trust  already  created,  on  which  the  present  English 
doctrine  rests^  was  recognized  in  Neves  v.  Seott,  9  How.  211;  S. 
C.  13  How.  268.  And  my  opinion  is  that  the  assignment  now 
in  question,  if  merely  voluntary,  was  yet  sufficient  in  point  of 
law  to  create  a  trust  in  favor  of  John  L.  Sullivan,  by  his  daugh- 
ter Emily,  as  it  respects  all  her  rights  and  interest  in  the  trust 
fund,  which  a  court  of  equity  would  enforce  in  his  favor,  pro- 
vided the  assignment  was  not  rendered  invalid  by  some  extra- 
neous cause.  And  that  consequently,  by  virtue  of  such  an 
assignment,  if  otherwise  valid,  John  L.  Sullivan  became  the 
oesiui  que  trust,  and  as  such,  capable  of  releasing  the  trustees ; 
and,  ftirtJier,  that  as  he  became  the  cestui  que  trust  as  respects 
Emily's  share,  and  as  he  had  already  consented  to  the  breaches 
of  trust,  of  which  complaint  is  now  made,  he  is  thereby,  as  well 
as  by  his  subsequent  release  under  seal,  by  which  he  obtained  the 
further  sum  of  twenty-five  hundred  dollars,  debarred  from  now 
complaining  of  those  breaches  of  trust.  (See  Nail  v.  Punter,  5 
Sim^  555.) 
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So  that  it  only  remains  to  inquire  whether  the  assignment 
from  Emily  Sullivan  to  John  L.  Sullivan,  her  father,  was  a 
valid  transaction. 

It  purports,  on  its  face,  to  be  made  in  consideration  of  one 
dollar,  "and  divers  other  good  considerations,  and  valuable  con- 
siderations, consisting  of  advances  made  in  anticipation  of  our 
residuary  right  in  said  trust  fund."  It  is  not  stated  in  the  deed 
to  whom  the  advances  were  made.  In  point  of  fact  they  were 
made  to  the  father.  For  though  it  appears  that  moneys  were 
furnished  to  the  children  of  f^.**l  John  L.  by  his  brother,  Wil- 
liam Sullivan,  one  of  the  trustees,  yet  it  is  quite  apparent,  I 
think,  that  they  were  the  free  gift  of  the  uncle  to  his  nieces  and 
nephews,  and  were  not  intended  by  way  of  advancement  on 
account  of  their  expectant  interest  in  the  tAist  fund.  Prima, 
faoie,  therefore,  as  well  as  upon  the  proofs,  the  assignment  from 
Emily  to  her  father  appears  to  have  been  made  without  any 
valuable  pecuniary  consideration. 

If  this  transaction  had  been  between  strangers,  it  would  have 
been  the  duty  of  the  court  to  set  it  aside;  for  an  assignment  of 
an  expectant  interest  by  way  of  remainder  requires  for  its  sup- 
port not  only  a  valuable  consideration,  but  the  j)ayment  by  the 
purchaser  of  the  full  market  value  of  the  interest  conveyed. 

But  a  transfer  of  an  expectant  interest  by  a  child  to  a  parent 
is  not  viewed  by  a  court  of  equity  as  the  sale  of  the  interest, 
but  as  a  family  arrangement,  the  validity  of  which  is  not  to  be 
tested  by  an  inquiry  whether  an  adequate  price  was  paid.  In 
Bellamy  v.  Sabine,  2  Phil.  439,  the  master  of  rolls  said :  "  It 
has  often  been  decided  that  in  such  transactions  between  a 
father  and  son  the  ordinary  rules  which  are  applied  to  the  acts 
of  strangers  are  not  to  regulate  the  judgment,  of  this  court.  In 
such  cases  apparent  inadequacy  of  consideration,  and  the  cir- 
cumstance that  the  property  is  reversionary,  have  but  little 
weight.  Fraud  Avill  indeed  vitiate  these,  as  well  as  all  other 
transactions;  but  arrangements  between  members  of  the  same 
family  to  assist  their  several  objects,  or  relieve  their  several 
necessities,  are  affected  by  so  many  peculiar  considerations,  and 
are  influenced  by  so  many  different  motives,  that  they  have  been 
wisely  withdrawn  from  the  influence  of  the  ordinary  rules  by 
which  this  court  is  guided  in  adjudicating  between  other  par- 
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ties."  The  case  of  Tweddel  v.  Tioeddd,  Turn.  &  R.  1,  and  the 
authorities  upon  which  it  proceeded,  establish  this  distinction. 
(See  also  Wallaoe  v.  Wallace,  2  Dru.  &  War.  452.) 

The  Supreme  Court,  in  Jenkins  v.  Pye,  12  Peters,  141,  pro- 
ceeded on  this  distinction,  which  must  be  considered  as  firmly 
settled,  both  in  America  and  in  England.  But  I  apprehend 
there  is  an  important  difference  between  the  English  law  and  our 
own,  in  respect  to  the  proofs  required  to  be  made  by  a  parent 
who  takes  a  voluntary  conveyance  from  his  child.  It  is  agreed 
that  such  transactions  are  to  be  watched  t^*^^  with  much  jealousy, 
for  the  purpose  of  detecting  the  operation  of  any  undue  influence, 
for  which  the  relation  of  the  parties  affords  means  and  oppor- 
tunity ;  and  it  is  also  agreed  that  if  ignorance  of  the  rights  con- 
veyed, or  undue  influence  is  detected,  the  conveyance  is  to  be  set 
aside.  But  it  seems  to  be  settled  in  England  that  when  a  father 
obtains,  by  donation  from  a  child  recently  come  of  age,  a  large 
pecuniary  benefit,  the  burthen  of  proving  that  the  transaction, 
was  righteous  falls  an  the  person  taking  the  benefit.  In  Hough- 
tcm  V.  Houghtmi,  11  Eng.  L.  &  Eq.  104,  the  master  of  the  rolls 
reviewed  the  authorities,  and  held  that  to  be  their  effect.  In 
Jenkins  v.  JPye,  11  Peters,  241,  the  Supreme  Court  had  many  of 
these  decisions  before  them,  and  without  expressing  an  opinion 
upon  the  existence  of  such  a  rule  in  England,  distinctly  and 
pointedly  refused  to  establish  it  in  the  equity  jurisprudence  of 
the  United  States.  The  passage  is  too  long  to  be  here  quoted ; 
but  the  rule  there  laid  down,  and  which  the  court  must  follow  is, 
that  such  a  conveyance  is  prima  facie  valid,  and  that  it  is  incum- 
bent on  the  party  who  denies  its  validity,  to  prove  such  an  undue 
influence  as  requires  the  court  to  avoid  the  gift,  and  restore  the 
parties  to  their  former  condition. 

It  follows  that  the  assignment  from  Emily  Sullivan  to  her 
father,  John  L.  Sullivan,  which  is  set  up  in  the  answer,  is  prima 
fade  valid ;  and  that  it  is  incumbent  on  her  guardian,  who  would 
impeach  it,  to  allege  in  his  bill  and  support  by  his  proofs  such 
&cts  as  are  sufficient  to  render  the  deed  invalid. 

I  say  to  allege  such  facts  in  the  bill,  for  I  apprehend  it  is 
always  true,  that  when  an  answer  sets  up  as  a  bar  a  deed  which 
kpimafade  valid,  and  the  execution  of  which  is  admitted,  the 
complainant  can  avoid  that  bar  only  by  charging  in  his  bill,  and. 
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supporting  by  his  proofs,  such  extraneous  facte  as  render  the 
deed  invalid.  Now  tiiis  bill  contains  no  such  charge.  It  sayS' 
that  if  Emily  ever  executed  a  release  purporting  to  discharge  the 
trustees  from  accountability,  it  was  obtained  by  fraud  and  duress. 
But  the  instrument  now  in  question  is  not  such  a  release.  And* 
if  it  were,  I  should  have  much  difficulty  in  holding  that  such  a 
gieneral  charge  would  be  sufficient  to  let  the  complainant  in  to 
prove  that  particular  kind  of  fraud  which  a  court  of  equity  lays 
hold  of  as  undue  influence.  It  is  not  necessary  to  set  forth 
minute  facts,  still  less  circumstances  which  ''***'  tend  to  establish 
them;  but  the  general  rule  is  that  particular  acts  of  fraud  must 
be  stated.  (Myddleton  v.  L&rd  Kenyan,  2  Ves;  Jr.  391,  and 
note  a;  Mumdayy.  Knight,  3  Hare,  497.)  It  must  be  remem- 
bered, also,  that  if  undue  influence  of  a  parent  over  a^  child  was 
exerted:  in  this  case,  it  was  by  the  complainant  himself.  It  can 
hardly  be  supposed  that  the  complainant  by  this  general  charge 
of  fraud  intended  tliat  he  himself  committed  it.  He  has  not 
charged  by  whom  it  was  committed,  or  what  was  its  nature  or 
character,  still  less  in  what  acts  it  consisted.  I  think  it  would 
be  very  unsafe  to  rest  a  decree  on  so  vague  an  allegation. 

But  if  this  difficulty  were  overcome,  I  should-  still  decline  to 
investigate'  the  merite  of  this  transaction,  because  the  lapse  of 
time,  and  the  death  or  alienation  of  mind  of  the  principal  par- 
ties, have  rendered  it  a^  most  hazardous-  task  to  attempt  such  an' 
investigation j  and  have  supplied;  the  respondents  with  a  ground 
of  defense  which,  in  my  jiidgment,  is  impregnable. 

This  deed  of  assignment  from;  Emily  to  her  father  was  exe- 
cutied  in  1S26.  In  1828  Jonathan  Amory  died.  In  1839 
William  Sullivan  died;  Einily  continued  sane  until  1852;  and 
down  to  that  time  there  is  no  allegation^  in  the  bill,  and  no  evi^ 
dence  that  she  ever  felt  or  expressed  any  wishj  or  considered 
that  she  had.  any  right  to  avoid  the  assignment.  Her  acquies- 
cence for  tNventy-six  years  is  complete,  and  was  terminated  onfy 
when  she  became  incapable  either  of  acquiescence  or  objection. 
It  is  said  that  her  mother  survived  until  1854,  and  consequently 
her  right  continued  to  be  contingent,  and;  by  way  of  remaindier 
only,  till  that  time.  This  is  true.  But  it  is  also  true  that  if  the 
deed  of  assignment  was  voidable  for  undue  influence,  or  any 
other  extraneous  cause,  it  was  competent  for  her  at  any  moment 
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to  file  a  bill  to  have  it  decreed  to  be  void  and  delivered  up  to  be 
canceled.  And  not  only  so,  but  as  entitled  even  contingently  to 
a  remainder,  she  could  have  had  the  aid  of  a  court  of  equity 
to  protect  the  fund,  and  secure  her  rights  therein ;  there  being 
this  distinction  between  acquiescence  at  law  and  in  equity,  that 
at  law  the  right  of  the  remainder  man  is  treated  as  accruing 
only  when  the  particular  estate  is  terminated  and  his  possessory 
right  begins;  while  in  equity  the  owner  of  even  a  contingent 
remainder  in  personalty  may  file  his  bill  for  the  protection  of 
the  trust  fund  against  breaches  of  trust  t^*'^  which  threaten  its 
existence;  and  consequently  as  soon  as  he  discovers  such  breach  of 
ti'ast,  being  sui  juris,  he  begins  voluntarily  to  delay  proceedings. 
(AndretB  v.  Wrighy,  4  Bro.  C.  C.  125.) 

No  explanation  of  this  acquiescence  is  given  or  attempted  by 
the  bill.  The  case  stands,  therefore,  upon  the  fact  of  such 
acquiescence  for  twenty-six  years,  the  insanity  of  the  complainant 
at  the  end  of  twenty  six  years,  and  her  consequent  inability  to 
restrain  these  proceedings:  which  she  may  know  to  be  unfounded, 
and  the  death  of  both  of  the  trustees,  and  the  consequent 
impossibility  of  obtaining  from  them  such  explanations  and 
fiicts  as  might  change  the  whole  face  of  the  transactions. 

When  we  remember  that  what  is  to  be  investigated  is  a  family 
transaction,  that  it  involves  and  depends  upon:  the  particular  cir- 
cumstances of  the  parties,  and  the  private  and  personal  views 
and  motives  growing  out  of  those  circumstances,  I  think  it  must 
be  admitted  that  an  attempt  to  investigate  it,  after  the  lapse  of 
twenty-eight  years,  and  the  death  or  inability  of  the  complainant 
and  the  trustees,  would  be  far  too  hazardous  an  enterprise  for  a 
court  of  equity  to  attempt. 

And  I  take  it  to  be  clearly  settled  that  no  such  attempt  is  to 
be  made.  In  Jenkins  v.  Pye,  already  referred  to,  the  Supreme 
Court  held  that  after  the  lapse  of  eighteen  years,  and  the  death 
of  the  principal  parties,  the  court  ought  not  to  interfere.  Mr.. 
Justice  Catron  differed  with  the  other  members  of  the  court  on 
some  points,  but  he  held  the  lapse  of  time  to  be  fatal  to  the  bill, 
and  cites  many  authorities  to  the  point.  Many  more  might  be 
cited,  but  I  will  refer  only  to  McKnighi  v.  Taylor,  1  How.  161, 
and  Boumian  v.  WaMm,  1  How.  189,  and  Roberts  \.  Tkmtall,  4 
Hare,  257,  where  the  recent  English  cases  are  stated. 
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Let  a  decree  be  entered  dismissing  the  bill  with  costs. 

Note.    Fkaudulent  Conveyance  —  Belief  Baheed  by  Lonq  AoQViESOEitOE. — 
See  Badger  y.  Badger,  2  Cliff.  15i,  155,  citing  aboye  ca«e. 


J.   B.   CODRINGTON  v.    CHARLES   B.   F.   ADAMS. 

[U.  S.  Circuit  Court,  District  of  MassaohusettB,  1857. — 21  Law  Eep.  586.] 

Bank — DnTY  of,  as  to  Note  Eeoeited  fob  Collection.  —A  banli  wliich  receives  a 
note  for  collection  in  the  ordinary  course  of  business,  from  a  banlv  in  another 
city,  bearing  the  indorsement  of  the  latter's  cashier,  is  not  bound  to  send  notice 
of  non-payment  to  any  other  party  than  its  principal ;  and  the  fact  that  the  first 
indorser  resided  in  the  same  city  ■with  the  first  bank,  even  if  known,  would  not 
change  the  duty  of  its  agency. 

This  was  an  action  on  the  case  against  a  notary  public  for 
negligently  omitting  to  give  due  notice  to  Theodore  Otis,  an 
indorser  of  a  note  which  had  been  committed  to  the  notary 
to  be  protested.  The  note  was  signed  by  William  Blanchard, 
and  payable  to  Theodore  Otis  or  order,  and  indorsed  by  himy, 
by  the  plaintiff,  and  by  F.  W.  Edmands,  cashier.  The  plaint- 
iff called  the  defendant  as  a  witness,  who  testified  that  he 
received  the  note  from  Mr.  Hall,  the  cashier  of  the  Bank  of 
North  America,  in- the  city  of  Boston;  that  F.  W.  Edmands 
was  the  cashier  of  a  bank  in  the  city  of  New  York ;  '**'^  that 
the  witness  had  general  instructions  from  the  Bank  of  North 
America  that  when  a  note  is  indorsed  by  a  cashier  out  of  Bos- 
ton, the  notices  to  indorsers  were  to  be  sent  to  such  indorsing 
cashier.  That  when  he  received  the  note  at  the  Bank  of  North 
America  he  inquired  if  they  knew  the  parties.  The  answer  by 
Mr.  Hall,  the  cashier,  was,  no;  he  must  enclose  the  notices  to 
the  cashier  in  New  York.  That  he  went  to  the  place  of  busi- 
ness of  the  maker  in  Boston  on  the  maturity  of  the  note,  and 
demanded  payment  of  the  person  in  charge  there.  The  answer 
was  the  maker  was  absent,  and  there  was  no  one  to  pay.  He 
then  inquired  if  they  knew  who  Otis  was;  to  which  it  was 
replied  he  was  an  out  of  town  man.  He  did  not  inquire  where 
he  lived,  nor  look  in  the  directory.  He  knew  a  Mr.  Otis,  but 
did  not  know  his  Christian  name,  nor  that  the  person  whom  he 
knew  was  Otis,  the  indorser  of  this  note.     He  put  the  protest 
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of  the  note  for  non-paymeiit  aud  notices  to  Otis  and  the  other 
indorsers  into  the  postoffice  the  same  afternoon,  directed  to  Mr. 
Edmands,  cashier,  at  New  York. 

In  point  of  fact,  Mr.  Otis  was  a  member  of  the  bar  in  the 
city  of  Boston,  and  his  name  was  in  tlie  directory. 

Upon  this  evidence,  Avhich  was  all  that  was  oifered  in  behalf 
of  the  plaintiff  to  support  the  charge  of  negligence  of  the  defend- 
ant, the  court  intimated  that,  in  its  opinion,  the  jury  would  not 
be  warranted  in  finding  a  verdict  for  the  plaintiff,  and  thereupon 
the  plaintiff  submitted  to  a  verdict  for  the  defendant.  He  now 
moves  for  a  new  trial,  aud  assigns  for  cause  that  there  was 
evidence  which  would  have  warranted  a  different  verdict. 

B.  H.  Dana,  for  the  plaintiff. 

Fiske,  contra. 

Curtis,  J.  —  I  consider  it  to  be  settled,  that  the  Bank  of 
North  America,  which  received  this  note  for  collection  as  an 
agent  of  the  New  York  bank,  Avas  employed  only  to  make  due 
demand  of  payment,  and  if  it  should  be  refused,  give  seasonable 
notice  to  the  New  York  bank,  which  was  its  principal;  and  that 
the  fact  that  the  first  indorser  resided  in  the  city  of  Boston,  even 
if  known  to  the  Bank  of  North  America,  does  not  change  the 
duty  of  its  agency.  {The  United  States  Bank  v.  Goddard,  5 
Mason,  366 ;  Phipps  v.  The  Millberry  Bank,  8  Met.  79.) 

Whether,  if  the  Bank  of  North  America  had  actually  employed 
the  defendant  to  do  more  than  this,  and  he  had  neglected  such 
additional  employment,  the  plaintiff  could  have  l^**'  availed 
himself  of  the  act  of  the  Boston  bank  in  contracting  for  such 
additional  employment,  it  is  not  necessary  to  determine.  I  do  not 
mean  to  express  any  doubt  that  he  might,  for  I  have  not  fully 
considered  the  question  in  all  its  bearings.  But  as  the  Bank  of 
North  America,  so  far  as  appears,  received  this  note  in  the 
usual  course  of  business  for  collection,  and  was  not  bound  to 
give  notice  of  non-payment  to  any  party  except  the  New  York 
bank,  which  sent  it  bearing  the  indorsement  of  its  cashier,  there 
is  no  presumption  that  when  the  plaintiff  was  employed  it  was 
to  do  anything  more  than  his  employer  was  bound  to  do.  And 
certainly  there  is  no  evidence  that  his  employment  extended 
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further.  The  only  witness  testifies  that  his  employment  was 
expressly  restricted  to  giving;  notice  to  the  bank  in  New  Yorky 
both  by  general  instructions  applicable  to  this  note,  and  also  by 
an  express  direction  given  when  he  received  the  note.  The  wit- 
ness was  called  by  the  plaintiff,  and  though  he  is  the  party 
defendant,  the  plaintiff  could  not  argue  to  the  jury  that  he  did 
not  intend  to  testify  truly. 

The  plaintiff's  counsel  urges  that  he  might  have  argued  to 
the  jury  there  was  no  such  absolute  direction  given  to  send; 
the  notices  to  New  York,  as  the  witness  testified  to,  but  only  to 
send  them  there  if  it  should  be  ascertained  the  indorsers  were 
not  residents ;  and  that  he  might  have  so  argued  from  the  fact 
that  the  defendant  inquired  at  the  maker's  place  of  business  if 
Otis  was  known  there.  But  the  witness  gives  a  satisfactory 
explanation  of  that ;  for  he  says  that  though  he  did  not  consider 
himself  employed  to  give  notices  to  the  indorsers,  save  by  send- 
ing them  to  the  cashier  in  New  York,,  he  should,  as  a  matter  of 
courtesy,  have  given  Mr.  Otis  a  notice,  if  he  had  known  or  been 
informed  that  he  lived  in  Boston. 

Undoubtedly,  I  should  have  formally  submitted  this  case  to 
the  jury,  with  instructions  as  to  the  law,  and  left  it  for  them  to 
find  the  extent  of  the  employment  of  the  defendant,  for  it  is  mat^ 
ter  of  fact,  if  I  had  nob  understood  the  plaintiff^'s  counsel,,  at  the 
time,  not  to  desire  to  have  it  so  submitted.  And  I  should  set 
aside  the  verdict  now,  and  allow  the  evidence  to  be  submitted  to 
a  jury,  were  I  not  clearly  of  opinion  that  the  intimation  given 
at  the  trial  was  correct,  tliat  the  evidence  Avould.  not  warrant,  in 
point  of  law,  a  verdict  for  the  plaintiff,  and  if  I  did  not  consider 
[58»]  jjjg,^  jf  3^  verdict  for  the  plaintiff  were  rendered^  I  must  set 
it  aside  as  against  the  evidence. 

The  motion  for  a  new  trial  is  overruled,  and  there  must  be 
judgment  on  the  verdict.. 
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THE  UNITED  STATES  v.  JOSIAH  DUNHAM  et  al. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1857.— 21  Law  Bep.  591.] 

Exception  —  Eioht  to  Beoin  and  Close,  not  Subjects  fok Allowing  a  party  to 

open  and  close  is  not  the  subject  of  a  bill  of  exceptions. 
State  Laws — Effect  of  in  Federal  Ogukts.  —  The  State  laws  of  evidence  are 

rules  of  deciFdon  in  trials  at  the  common  law  in  the  United  States  courts. 
Appeal — Bill  of  Exobptigns — Ekeoes  Alleqed  MustAppeae  us. — Where  the 

rulings  of  the  court  on  letters  or  papers-are  jnade  the  subject  of  exception,  they 

must  be  inserted  in  the  bill  of  exceptions,  or  the  presumption  will  be  that  th? 

rulings  were  correct. 

Goodrich,  for  the  United  States. 
Choate  &  HaUd,  contra. 

CuETis,  J. — This  is  a  writ  of  error  to  the  District  Court  in 
an  action  of  debt  on  a  judgment,  brought  by  the  United  States. 
The  verdict  was  for  the  defendant,  and  a  bill  of  exceptions  was 
taken. 

The  first  exception  is,  that  the  court  allowed  the  defendant's 
counsel  to  open  and  close.  This  is  not  a  subject  for  an  excep- 
tion. It  was  so  held  by  the  Supreme  Court  in  Day  v.  Woodworth, 
13  How.  363. 

The  next  exception  is,  that  some  of  the  defendants  were 
admitted  as  witnesses  on  their  own  behalf.  Under  the  statute 
of  Massachusetts  (Stat.  1856,  c.  188),  I  think  these  persons  were 
admissible  as  witnesses.  It  applies  to  all  civil  cases,  except  those 
wherein  an  original  party  is  dead,  or  an  executor  or  adminis- 
trator is  a  party;  and  this  case  does  not  come  within  either 
exception. 

It  is  argued  that  no  one  defendant  was  competent  without 
calling  all  the  defendants.  But  I  do  not  find  anything  in  the 
statute  upon  which  to  rest  this  position. 

It  is  also  insisted  that  statute  is  not  law  in  this  court;  and 
reliance  is  placed  on  that  part  of  the  thirteenth  section  of  the 
Judiciary  Act  of  1789  (1  Stats,  at  Large,  88),  which  provides 
"  that  the  mode  of  proof  by  oral  testimony  and  exammation  of  wit- 
nesses in  open  court  shall  be  the  same  in  all  courts  of  the  United 
States,  as  well  in  the  trial  of  equity  and  admiralty  and  maritime 
jurisdiction  as  of  actions  at  common  law." 

But  the  purpose  of  this  provision  was  not  to  introduce  a  law 
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of  evidence  respecting  the  competency  of  witnesses,  but  a  mode 
of  proceeding  by  examination,  in  open  court,  of  f*"*'  such  wit- 
nesses as  should  be  competent  under  the  appropriate  rules  of  law; 
and  to  apply  that  mode  to  all  the  classes  of  cases  over  which  the 
courts  of  the  United  States  have  jurisdiction.  And  I  consider  it 
to  be  settled,  that  the  State  laws  of  evidence  are  rules  of  decision 
in  civil  trials  at  the  common  law,  under  the  thirty-fourth  section 
of  the  Judiciary  Act.  {McNdly.  Holbrook,  12  Peters,  74;  Sims 
V.  Hundley,  9  How.  1.) 

It  was  also  suggested  that  the  United  States  are  not  bound  by 
this  act.  Undoubtedly  it  would  be  competent  for  Congress  so  to 
provide.  But  independent  of  such  provision,  I  know  of  no  pre- 
rogative possessed  by  the  United  States  to  be  exempt  from  the 
rules  of  evidence,  which  govern  other  suitors,  in  civil  actions  at 
the  common  law.  And  it  must  be  remembered  that  this  State 
law  confers  upon  each  party  the  privilege  of  examining  the 
adverse  party;  which  he  did  not  possess  at  common  law. 

The  next  exception  is  founded  on  the  rejection  of  certain  let- 
ters offered  in  evidence  by  the  plaintiffs,  upon  the  ground  of 
their  immateriality.  As  the  letters  are  not  inserted  in  the  bill 
of  exceptions  I  cannot  determine  Avhether  they  were  rnaterial  or 
not,  and  the  presumption  is  the  ruling  was  correct.  {Carrol  v. 
Peak,  1  Peters,  19;  Camden  v.  Doremus,  3  How.  515.) 

It  has  been  insisted  in  argument  that  the  solicitor  of  the 
treasury  had  not  authority  to  empower  the  district  attorney  to 
receive  satisfaction  of  the  judgment  declared  on  in  land  or  mort- 
gages. But  it  does  not  appear  by  the  bill  of  exceptions  that  any 
such  point  was  made  or  ruled  on  in  the  court  below ;  and  this 
court  on  a  writ  of  error  cannot  inquire  into  or  determine  that 
question. 

The  judgment  of  the  District  Court  is  affirmed. 

Note.  State  Laws  op  Evidenoe  abe  Edijib  of  Decision  in  actions  at  common 
law  in  Federal  Courts.  (See  The  Ship  William  Jarvis,  1  Sprague,  486,  citing  case 
in  text.) 

Bills  op  Exceptions — What  Should  be  Stated  in. — See  Insurance  Company 
T.  Baring,  20  Wall.  162,  citing  case  in  text. 
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THE    LONSDALE   COMPANY  v.   MILES  G.   MOIES. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1857.  —21  Law  Bep.  658.  J 

Deed — Proof  of  Execution  by  Sxjbsckibing  Witness. — A  deed  which  is  more 
than  thirty  years  old  at  the  time  of  the  hearing,  the  grantor  and  one  of  the  sub- 
scribing witnesses  being  dead,  and  the  otlier  testifying  to  lier  own  signature  as  a 
witness,  is  sufiBoiently  proved,  tliough  the  witness  can  neither  swear  to  the 
genuineness  of  tlio  grantor's  signature,  nor  the  execution  of  tlie  deed  by  him. 

Equity — Effect  of  Beoistebes  Deed  with  Notice  of  Pkiob  TJheeqisteeed 
CoNTEYAHOB — Injusctiox. — A  oourt  of  equity  has  jurisdiction  to  postpone  a 
registered  deed  taken  with  notice  of  a  prior  unregistered  deed,  and  to  enjoin  an 
action  at  law  based  on  the  former  deed  against  the  grantee  under  the  latter  deed. 

Notice — Open  aud  Notokious  Possession  as.— Visible  possession  and  occupation 
by  the  gi'autee  under  an  unregistered  deed,  known  to  the  grantee  under  a  regis- 
tered deed,  is  sufficient,  if  not  controlled  by  other  circumstances,  to  warrant  a 
court  or  jury  in  finding  notice  of  the  unregistered  deed. 

Easement — Bight  to  Take  Water. — An  incorporeal  right  to  water  maybe  granted 
in  gross. 

Canal — Public  Use  op  —  Water  Eights  dj. — A  canal  corporation  may  permit 
water  to  be  drawn  through  its  canal  for  mill  purposes,  if  neitlier  tlie  public  use 
nor  any  private  right  is  thereby  injured. 

CuETis,  J. — This  is  a  suit  in  equity,  wherein  the  complain- 
ants assert  their  title  to  certain  water  rights,  and  pray  that  their 
title  may  be  quieted  as  against  the  respondent,  and  especially  as 
against  a  suit  at  law  instituted  by  him,  and  now  pending  in  this 
court. 

Both  parties  claim  title  under  one  Simon  Whipple;  the 
complainants  through  certain  conveyances  alleged  to  have  been 
made  by  him,  and  the  respondent  through  a  conveyance  made 
by  Simmons  and  wife,  in  her  right  as  the  daughter  and  lieir  of 
Simon  Whipple,  after  his  decease,  to  Charles  Moies,  and  by  him 
to  the  respondent. 

Among  the  deeds  alleged  to  have. been  made  by  Simon  Whip- 
ple, and  under  which  the  complainant  claims,  is  one  in  the 
following  words  and  figures :  — 

To  all  people  to  whom  these  presents  shall  come. 

I,  Simon  Whipple,  of  Smithfield,  in  the  county  of  Provi- 
dence, State  of  Rhode  Island,  send  greeting.  Know  ye  that  I, 
the  said  Simon,  for  and  in  consideration  of  one  dollar,  in  hand 
before  the  ensealing  hereof,  well  and  truly  paid  by  Wilbur 
Kelly,  of  North  Providence,  State  and  county  aforesaid,  the 
receipt  whereof  I  hereby  acknowledge,  and  am  therewith  fully 
satisfied  and  paid,  and  thereof  do  acquit  and  discharge  him,  the 
said  Kelly,  his  heirs   and  assigns  forever,  by  these  presents. 
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Have  ^iven,  granted,  sold,  conveyed,  confirmed,  and  by  these 
presents  do  give,  grant,  ^°*"J  convey,  and  confirm  unto  him,  the 
said  Kelly,  his  heirs  and  assigns  forever,  all  my  right,  title,  and 
interest  in  and  to  the  waters  of  the  Blackstone  Eiver,  with 
the  further  right  and  privilege  to  him,  the  said  Kelly,  his  heirs 
and  assigns  forever,  to  take,  divert,  convey,  and  use  the  said 
waters  on,  over,  through,  or  by  my  land,  through  the  Bladkstone 
Canal,  wherein  -situated,  for  any  purpose  whatever. 

To  have  and  to  hold  the  said  granted  and  bargained  premises, 
with  all  the  privilege  thereunto  belonging,  or  appertaining  io 
him,  the  said  Kelly,  his  heirs  and  assigns  forever;  and  I,  the 
said  Simon,  do  covenant  with  the  said  Kelly,  that  I  am  lawfully 
seized  and  possessed  of  the  same,  and  have  full  right  and  power 
to  convey  the  same;  and  that  the  said  Kelly,  his  heirs  and 
assigns,  shall  and  may,  from  time  to  time,  and  all  times  hereafter, 
by  virtue  of  these  presents,  lawfully  hold  the  said  water  and  the 
use  thereof.  Provided,  however,  the  said  Simon  reserves  to  him- 
self, his  heirs  and  assigns  forever,  the  right  of  taking  and  draw- 
ing water,  either  from  the  mill  pond  by  a  trench,  or  through  the 
Blackstone  Canal  banks,  comformable  to  their  agreement  made 
with  me  the  16th  day  of  March,  1826,  whenever  the  water  is 
running  to  waste  over  said  dam  or  flashboards  thereof,  for  the 
purpose  of  watering  my  intervale  land  south  of  said  Kdly's 
factory,  on  the  west  side  of  the  Blackstone  River. 

In  testimony  whereof,  I  have  set  my  hand  and  seal,  this  31st 
day  of  March,  A.  D.  1826.  Simon  Whipple,     [seal.] 

In  presence  of  (Memod.  through  the  Blackstone  :Canal,  first 
interlined.) 

(Signed.)    Salah  S.  Whipple, 
(Signed.)    Maktha  Hull. 

Providenoe,8c. — At  Smithfield,  August  30,  1826,  at  8  o'clock 
P.  M.,  the  within  deed  was  then  received,  and  is  recorded  in  the 
Registry  of  Deeds  for  said  town,  in  Book  No.  16,  and  page  337. 
Town  Cleek's  Office,  Smithfield, 
December  2,  1845. 

I  hereby  certify  that  the  aforegoing  deed  is  recorded  in  Smii^- 
field  Registry  of  Deeds,  in  Book  No.  15,  page  337. 

Witness, 
(Signed.)  OfRiN  Weight,  Town  Clerk.    ' 
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;6eoi  jf  ^jjjg  jggj  ^yj^g  executed  by  Simon  Whipple,  and  is  valid 
and  operative  as  against  the  respondent,  to  convey  all  Whipple's 
rights  to  water  which  are  now  in  controversy,  and  the  complain- 
ants have  acquired  those  rights  from  Wilber  Kelly,  they  have 
the  better  title,  and  are  entitled  to  such  relief  as  a  court  of  equity 
deems  ajjpropriate  to  the  case. 

The  execution  of  the  deed  by  Simon  Whipple  is  denied.  One 
0?  the  subscribing  witnesses  is  shown  to  be  deceased.  The  otlier, 
the  daughter  of  the  grantor,  and  the  person  under  whom  the 
respondent  claims,  testifies  to  the  genuineness  of  her  own  signa- 
ture, and  that  she  placed  it  there  as  a  witness ;  but  what  is  some- 
what strange,  says  she  does  not  know  her  father's  handwritings 
and  cannot  say  M'hether  or  not  he  executed  the  deed.  But  when^ 
this  exhibit  was  produced  at  the  hearing,  and  when  for  the  first 
time  it  became  necessary  for  the  complainants  to  prove  it 
(Gresly's  Eq.  Ev.  188),  the  deed  was  more  than  thirty  years 
old,  and  coming  from  the  proper  custody,  and  especially  when 
accompanied  by  pioof  of  enjoyment  in  conformity  with  it,  was 
admissible  in  evidence  without  proof  of  its  execution.  A 
fortiori  it  is  admissible  after  the  memory  of  one  of  the  sub- 
scribing witnesses  has  been  exhausted,  and  the  other  is  shown 
to  be  dead,  and  the  relation  of  the  living  witness  to  the  grantor, 
and  the  genuineness  of  her  own  signature,  and  the  fact  of  her 
attestation,  strongly  tend  to  repel  any  idea  of  fraud  or  mistake, 
and  to  prove  the  execution  of  the  deed  by  the  grantor,  and  there 
is  no  evidence  tending  to  create  a  doubt  or  suspicion  concerning 
its  genuineness. 

It  is  denied  that  the  deed  is  operative  as  against  the  respond- 
ent, because,  though  recorded,  it  was  not  acknowledged.  The 
statute  of  Ehode  Island  provides  that  "  all  bargains,  sales,  and 
other  conveyances  whatsoever,  of  any  lands,  etc.,  shall  be  void, 
unless  they  shall  be  acknowledged  and  recorded  as  above  said; 
provided  always,  that  the  same  between  parties  and  their  heirs 
shall  nevertheless  be  valid  and  binding."  It  is  a  settled  rule, 
both  in  England  and  America,  that  a  court  of  equity  will  not 
suffer  a  subsequent  grantee,  by  a  registered  deed,  to  hold  an 
estate  conveyed  by  a  prior  unregistered  deed,  of  which  he  had 
notice  at  the  time  of  his  purchase.  An  attempt  thus  to  acquire 
a  title  known  to  have  been  conveyed  to  another  is  an  attempt 
Bbto.  c.  c— 42. 
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to  commit  a  fraud;  and  upon  the  ground  of  fraud  equity 
[661]  interposes,  and  restrains  the  second  grantee  from  availing 
himself  of  his  covinous  contrivance.  And  this  without  regard 
to  the  particular  terms  of  the  registry  acts,  whose  purpose  is 
fully  answered  when  purchasers  are  protected  from  secret  liens 
and  conveyances.     (4  Kent,  171 ;  1  Story's  Eq.  §  397.) 

In  Landes  v.  Brant,  10  How.  348,  it  was  decided  that  open 
and  notorious  occupation  by  the  first  purchaser,  when  the  second 
deed  was  taken,  is  in  itself  sufficient  to  warrant  a  jury  or  court 
in  finding  that  the  second  purchaser  had  evidence  before  him  of 
a  character  to  put  him  on  inquiry  as  to  what  title  the  possession 
was  held  under ;  and  that  the  subsequent  purchaser  was  bound 
by  that  title,  aside  from  all  other  evidence  than  such  possession 
and  holding. 

Whatever  diversities  may  exist  in  the  decisions  made  else- 
where, this  is  binding  on  me,  sitting  in  this  court. 

I  do  not  understand  that  the  Supreme  Court  of  Rhode  Island, 
in  Harris  v.  Arnold,  1  R.  I.  125,  have  decided  otherwise.  It  is 
there  held  that  possession  is  not,  under  all  circumstances,  con- 
clusive evidence  of  notice.  So  I  understand  the  law  to  be. 
(See  Jones  v.  Smith,  1  Hare,  43,  1  Phil.  244.)  Knowledge  of 
possession  by  a  third  person  may  be  accompanied  by  such  cir- 
cumstances, as,  taken  all  together,  do  not  evince  what  Mr.  Vice- 
Chancellor  Wigram  terms  a  fraudulent  turning  away  from  a 
knowledge  of  the  facts  which  the  res  gestae  would  suggest  to  a 
prudent  mind.  Each  case  must  be  examined  by  the  light  of  all 
the  surrounding  circumstances,  which  have  a  tendency  either  to 
prompt  or  check  those  inquiries  to  which  it  is  the  natural  efiect 
of  notorious  adverse  possession  to  give  rise. 

These  surrounding  circumstances  in  this  case  are,  that  Simon 
Whipple,  having  made  the  deed  in  question  in  March,  1826, 
those  under  whom  the  complainants  claim  built  three  large  cot- 
ton mills  in  the  years  1831,  1832,  and  1833,  and  at  the  close  of 
the  latter  year  began  to  operate  them  by  means  of  the  water 
diverted  from  the  river,  under  the  titles  which  they  assert  in 
this  suit,  including  that  granted  by  Simon  Whipple  to  Wilbur 
Kelly.  This  diversion  and  use  were  by  means  of  permanent 
works,  visible  to  the  eye,  and  visibly  necessary  to  the  operation 
of  this  large  and  costly  establishment.     Under  the  reservation 
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made  in  the  deed  in  question,  of  certain  waste  water  to  be  drawn 
through  the  described  culverts  for  purposes  of  irrigation,  Simon 
Whipple,  '""*'  during  his  lifetime,  and  his  heirs  after  his  decease, 
continued  to  make  that  restricted  use  of  the  water. 

This  state  of  things  continued  until  Mrs.  Simmons,  one  of 
the  heirs  of  Simon  Whipple,  conveyed  to  Charles  Moies,  by 
deed,  dated  March  12,  1849,  certain  lands  inherited  from  Simon 
Whipple,  together  with  the  water  rights  now  in  controversy; 
and  on  the  26th  day  of  September  following,  Charles  Moies 
conveyed  the  same  to  his  brother,  the  present  respondent.  Both 
Charles  Moies  and  the  respondent  were  well  acquainted  with  the 
actual  state  of  the  premises,  and  knew  at  the  time  their  respect- 
ive deeds  were  made  that  the  complainants  were,  and  for  some 
years  had  been,  actually  diverting  the  water,  and  using  it  at  the 
Lonsdale  Mills;  and  the  respondent  had  actual  knowledge  that 
the  water  rights  described  in  his  deed  were  the  subject  of  dis- 
pute between  Simmons  and  the  complainant,  and  that  counsel 
had  been  retained  in  expectation  of  a  controversy  concerning 
them. 

The  lands  conveyed  by  Simmons  and  wife  have  never  been  in 
the  actual  possession  of  either  of  the  grantees,  but  of  Simmons. 
Charles  Moies  does  not  appear  to  have  paid  anything  for  his 
deed.  He  gave  back  a  mortgage  for  the  amount  of  the  con- 
sideration mentioned  in  the  deed  to  him.  The  respondent 
answers  that  he  paid  his  brother  the  one  thousand  dollars  men- 
tioned as  the  consideration  of  the  deed  to  him  about  three  years 
after  the  deed  was  executed,  without  interest.  Whether  Sim- 
mons has  ever  paid  any  rent  for  the  lands,  or  to  whom,  does  not 
appear.  He  has  acted  as  agent  and  counsel  in  managing  this 
suit.  These  special  circumstances  are  not  of  a  character  to 
rebut  the  presumption  of  notice  which  arises  from  an  adverse 
possession.  On  the  contrary,  when  we  consider  that  the  deed 
from  Whipple  to  Kelly,  though  not  acknowledged,  was  actually 
spread  on  the  public  records,  the  facts,  in  my  judgment,  show 
that  if  the  transaction  between  Simmons  and  Charles  Moies, 
and  that  between  the  latter  and  the  respondent,  was  an  actual 
and  not  a  colorable  sale,  the  purchaser  knew  enough  to  send 
him  to  those  records ;  and  if  he  did  not  go  there,  he  purposely 
turned  away  from  a  knowledge  of  the  existence  of  that  deed, 
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and  voluntarily  kept  himself  ignorant  of  it,  that  he  might  enter 
with  a  better  prospect  of  success  upon  the  litigation  which  he 
knew  he  had  purchased. 

I  hold  both  Charles  Moies  and  the  respondent  chargeable 
[003]  yfijj^  notice  of  the  deed  from  Whipple  to  Wilbur,  and  con- 
sequently, that  it  is  valid  and  effectual,  in  equity,  as  against  the 
respondent.     It  remains  to  consider  the  legal  effect  of  the  deed. 

It  is  argued,  that  when  viewed  by  the  light  of  the  surround- 
ing circumstances,  in  and  upon  which  the  deed  was  to  operate, 
its  true  construction  is,  and  the  intention  of  the  parties  was,  to 
grant  the  water  only  for  canal,  and  not  for  mill  purposes.  But 
it  is  difficult  to  perceive  how  any  ambiguity,  calling  for  a  con- 
struction, can  be  raised  on  the  words  of  this  deed,  which 
expressly  conveys  the  right  to  use  the  water,  when  diverted, 
"  for  any  purpose  whatever."  To  draw  from  extraneous  facts  a 
restriction  of  the  use  to  canal  purposes,  would  be,  not  to  construe 
but  to  contradict  the  deed. 

It  is  further  insisted,  that  whatever  may  have  been  the  inten- 
tion of  the  parties,  the  deed  cannot  operate,  in  point  of  law,  to 
grant  to  Kelly  a  right  to  use  the  water  for  any  but  canal 
purposes. 

1.  Because  Kelly  was  acting  as  agent  or  trustee  of  the  canal 
corporation,  which  was  not  authorized  to  acquire  water  for  mill 
purposes. 

2.  Because  the  canal  corporation  could  not  lawfully  permit 
this  section  of  its  canal  to  be  used  for  a  conduit  to  conduct  water 
to  mills. 

3.  Because  Kelly  did  not  then  own  any  land,  to  which  this 
water  right  could  be  or  was  annexed,  as  an  appurtenance,  by  the 
grant. 

I  do  not  think  either  of  these  positions  sufficient  to  restrict  the 
legal  operation  of  this  deed  to  the  use  of  the  water  for  canal 
purposes. 

Kelly  appears  to  have  acted,  not  only  as  the  trustee  of  the 
canal  corporation,  but  also  in  behalf  of  himself  and  certain  asso- 
ciates who  desired  to  acquire  mill  sites.  It  was  competent  for 
him  to  purchase  property  and  rights  which  were  in  part  available 
for  canal  and  in  part  for  mill  purposes ;  and  it  rested  between 
himself  and  the  canal  corporation  to  distribute  what  was  thus 
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acquired,  between  them,  according  to  their  respective  wants. 
Third  persons  had  no  power  to  interpose  between  them. 

I  cannot  agree  that  it  was  unlawful  for  the  canal  corporation 
to  allow  Kelly  to  draw  water  for  mill  purposes  through  the 
canal.  So  long  as  such  use  was  no  interruption  to  the  public 
[664]  ygg  Qf  ^jjg  canal,  and  infringed  on  no  private  right,  it  was 
competent  for  the  corporation  to  permit  this  incidental  use. 
(See  Rundell  v.  The  Delaware  etc.  Canal  Co.  14  How.  93.)  By 
their  agreement  with  Kelly  of  the  16th  September,  1826,  this 
right  was  granted  in  consideration  of  covenants  on  his  part, 
which  amounted  to  a  valuable  consideration,  directly  subserving 
the  public  use.  I  perceive  no  legal  objection  to  the  arrange- 
ment. It  is  true  Kelly  had  not  acquired  this  right  when  the 
grant  from  Whipple  was  made;  nor  did  he  then  own  any  land 
upon  which  he  could  use  the  water  to  be  drawn  through  the 
canal.  But  I  know  of  no  rule  of  the  common  law  which  pro- 
hibits grants  of  the  incorporeal  right  to  divert  water  from  being 
made  in  gross.  If  I  have  a  spring  I  may  sell  the  right  to  take 
water  from  it  by  pipes  to  one  who  does  not  own  the  land  across 
which  the  pipes  are  to  be  carried,  and  I  may  either  restrict  the 
use  to  a  particular  house  or  not,  as  I  please.  It  is  true  the 
grantee  cannot  make  the  grant  useful  without  acquiring  from 
the  owner  of  the  intermediate  land  the  right  to  lay  pipes 
therein,  nor  can  he  use  the  water  in  a  house  until  he  obtains  the 
right  to  possess  that  house.  But  these  may  be  acquired  after- 
wards. Incorporeal  rights  may  be  inseparably  annexed  to  a 
particular  messuage,  or  tract  of  land,  by  the  grant  which  creates 
them,  and  makes  them  incapable  of  separate  existence.  But 
they  may  also  be  granted  in  gross,  and  afterwards  for  purposes 
of  enjoyment  be  annexed  to  a  messuage  or  land,  and  again  sev- 
ered therefrom  by  a  conveyance  of  the  messuage  or  land,  with- 
out the  right,  or  a  conveyance  of  the  right  without  the  land. 
(Com.  Dig.  title  Appendant  and  Appurtenant  D;  2  Blackst. 
Com.  (Chitty's  ed.)  19,  22,  34,  39;  Ashley  v.  Pease,  18  Pick. 
274 ;  Cocheco  Co.  v.  Whittier,  10  N.  H.  305.)  And  even  if  the 
common  law  were  otherwise,  as  a  grant  is  but  a  contract  exe- 
cuted, if  the  grant  could  not  take  effect  as  such,  still  if  it  were 
acted  on  by  the  grantee,  and  expensive  works  erected,  which 
were  dependent  on  the  enjoyment  of  what  was  bargained  for,  a 
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court  of  equity  would  protect  the  grantee  from  an  assertion  of 
his  legal  title  by  the  grantor. 

It  is  further  objected  that  the  complainants  have  not  acquired 
Kelly's  title,  first,  because  the  deed  from  him  to  Brown  and 
others  bears  date  before  the  deed  from  Whipple  to  Kelly ;  and 
secondly,  because  Kelly  conveys  only  the  water  rights  he 
acquired  "  by  virtue  bf  agreement  with  '"""'  Simon  Whipple, 
the  Blackstone  Canal  Company,  and  others";  and  there  is  no 
agreement  with  Simon  Whipple  in  evidence. 

But  it  is  conceded  that  the  deed  from  Kelly  to  Brown  and 
others  was  antedated,  and  a  deed  speaks  from  the  time  of  its 
delivery  (United  States  v.  Le  Baron,  19  How.  73);  and  though 
his  deed  speaks  of  acquiring  the  rights  from  Whipple  by  agree- 
ment, yet,  as  Chief  Justice  Marshal  says,  in  Fletcher  v.  Peoh,  6 
Cranch,  87,  a  grant  made  in  pursuance  of  a  contract  is  an  executed 
contract.  Strictly  speaking,  therefore,  there  was  no  impropriety 
in  referring  to  this  grant  as  an  agreement,  for  it  was  an  agreement 
executed.  Considering  that  it  was  the  only  agreement  to  which 
it  could  have  been  intended  to  refer,  and  that  Brown  and  others, 
the  grantees  of  Kelly,  and  their  successors  in  the  title,  had  acted 
under  it  for  nearly  twenty  years  when  the  respondent  brought 
his  action  at  law,  and  neither  Kelly,  nor  any  one  representing 
him  has  ever  questioned  the  complainant's  title,  I  cannot  say 
that  the  words  "agreement  with  Simon  Whipple,"  fail  suifi- 
ciently  to  refer  to  and  identify  the  rights  he  conveyed  to 
Kelly. 

It  is  also  argued  that  if  the  deed  from  Whipple  to  Kelly  was 
operative,  it  conveyed  a  legal  title,  and  the  complainants  may 
have  the  benefit  thereof  in  defending  the  action  at  law,  and  so 
there  is  no  ground  for  the  action  of  a  court  of  equity. 

But  there  is  no  doubt  of  the  jurisdiction  of  a  court  of  equity 
to  restrain  the  grantee  by  a  registered  deed  from  setting  it  up 
against  a  prior  grantee  by  an  unregistered  deed,  and  to  proceed 
to  adjust  the  rights  of  the  parties  upon  the  footing  of  what  equity 
deems  the  true  title.  Some  courts  of  law  in  this  country,  though 
not  in  England,  have  exercised  a  similar  jurisdiction.  (Robinson 
V.  Alsop,  5  Barn.  &  Aid.  142;  1  Story's  Eq.  §  397.)  But  this 
does  not  divest  a  court  of  equity  of  its  powers  to  give  relief. 

The  very  elaborate  and  able  arguments  of  the  counsel  in  this 
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case  have  discussed  many  questions  and  traversed  much  ground 
upon  which  I  have  not  found  it  needful  to  pass. 

The  result  at  which  I  have  arrived  is,  that  upon  the  deeds 
of  conveyance,  including  that  from  Simon  Whipple  to  Wilbur 
Kelly,  the  complainants  have  made  good  their  title  as  against  the 
respondent,  to  divert  the  water  of  the  Blackstone  River,  saving 
only  what  was  reserved  for  purposes  of '"""'  irrigation  in  the 
last  mentioned  deed;  and  consequently  are  entitled  to  an  injunc- 
tion to  stop  the  prosecution  of  the  suit  at  law,  and  protect  their 
incorporeal  right  from  disturbance. 

Let  a  decree  be  drawn  up  to  this  effect,  and  for  the  costs. 

Note.    Incokpokeal  Eights   in  ■  Wateb  —  TEAKsrEB  of  Wateb  Eights See 

Goodfichy.  Bwbank,  12  Alleu,  462;  Amidonv.  Han-is,  113  Mass.  64,  citing  above 
case. 


GEORGE  O.  BROWN  et  al.  v.  THE  HARTFORD  FIRE 
INSURANCE  CO. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1858.  — 21  Law  Eep.  726.] 

Peactice — Aebest  of  Judgmeht. — A  defendant  cannot  have  a  judgment  non 
obstante  veredicto;  he  can  only  move  in  arrest,  if  the  state  of  the  record  does  not 
warrant  a  judgment  upon  a  verdict  for  the  plaintiff. 

pT.vtTiruG — Eeplication  TO  SHOW  EQUITABLE  TiTLE. — A  replication  may  set  up 
the  title  of  the  equitable  plaintiff  and  notice  thereof  to  the  defendant,  and  thus 
show  the  asserted  bar  to  be  in  fraud  of  such  rights. 

Iksueakce — Action  on  Policy  fob  Benefit  of  Cestui  Que  Teust.  —  Where  one 
procures  insurance  on  property  held  by  liim  in  trust,  and  pays  the  premium  as 
such  trustee,  and  by  the  express  terms  of  the  policy  the  insurance  money  is 
made  payable  in  case  of  loss  to  the  cestui  que  trust,  and  it  does  not  appear  that 
the  trustee  had  any  interest  in  the  insurance,  or  any  authority  from  the  cestui 
que  trust  to  adjust  the  loss,  or  to  receive  the  insurance  money,  the  trustee  cannot 
bring  the  action  to  recover  it. 

Tbustee— PowEE  TO  BiND  CESTUI  QuE  Teust.  — If  a  trustee  who  has  procured 
such  insurance  be  empowered  by  the  cestui  que  trust  to  adjust  the  amount  of 
the  loss,  and  sue  for  its  recovery,  he  may  refer  to  arbitration  the  question  what 
is  due  on  the  policy,  and  an  award  pursuant  to  the  submission  binds  the  cestui 
que  trust. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance.  As 
the  case  turned  entirely  on  the  particular  allegations  in  the 
pleadings,  their  substance  is  here  inserted. 

The  declaration  was,  in  substance,  as  follows:  — 

"For  that  the  plaintiffs,  as  trustees  of  Thomas  Brown,  as 
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aforesaid,  on  the  1st  day  of  November,  A.  D.  1851,  were 
[•»»r  interested  in  a  certain  stock  as  contained  in  their  '  Rubber 
Works,'  situated  on  Dorrance  Street,  in  said  Providence,  to  the 
value  of  twenty-five  hundred  dollars,  and  so  continued  inter- 
ested therein  as  trustees  as  aforesaid  until  the  destruction  of  said 
stock  by  fire,  as  hereinafter  mentioned;  and  the  said  defendants 
afterwards,  to  wit,  on  the  same  day,  in  consideration  of  a  pre- 
mium in  money,  then  and  there,  to  wit,  at  said  Providence,  on 
the  day  last  aforesaid,  paid  to  them  therefor  by  the  plaintiffs, 
trustees  as  aforesaid,  made  a  policy  of  insurance  upon  the  stock 
above  described,  belonging  to  said  plaintiffs  as  trustees  as  afore- 
said, signed  by  the  president  and  secretary  of  said  company,  and 
countersigned  by  J.  Andrews,  then  agent  of  said  defendants  in 
said  Providence,  on  said  1st  day  of  November,  A.  D.  1851, 
(which  said  policy  is  here  in  court  ready  to  be  produced),  and 
thereby  promised  the  plaintiffs  to  insure  the  aforesaid  sum  of 
twenty-five  hundred  dollars  on  said  stock  above  described,  from 
the  1st  day  of  November,  A.  D.  1851,  at  noon,  unto  the  1st 
day  of  November,  1852,  at  noon,  and  did  therein  promise  and 
agree  to  make  good  unto  the  assured  as  aforesaid,  their  execu- 
tors, administrators,  and  assigns,  all  such  immediate  loss  or 
daniage,  not  exceeding  the  said  sum  assured,  as  should  happen 
by  fire  to  said  above  described  property  during  the  aforesaid 
period,  etc.,  said  amount  to  be  paid  to  said  Thomas  Brown. 
And  the  plaintiffs,  as  trustees  as  aforesaid,  further  aver  that 
said  policy  was  from  time  to  time  renewed  by  said  defendants; 
and  that  afterwards,  to  wit,  at  saiil  Providence,  on  the  1st  day 
of  Novembpr,  A.  D.  1854,  in  consideration  of  a  certain  pre- 
mium, to  wit,  the  sum  of  sixty-two  dollars  and  fifty  cents,  then 
and  there  paid  to  said  defendants  by  said  plaintiffs  as  trustees 
as  aforesaid,  the  said  defendants  then  and  there  renewed  said 
policy  of  insurance  in  writing,  signed  by  the  president  and  sec- 
retary of  said  company,  and  countersigned  at  said  Providence 
on  said  1st  day  of  November  by  said  Job  Andrews,  the  agent  of 
said  company  in  said  Providence,  as  aforesaid,  and  continued 
said  policy  in  force  for  one  year,  to  wit,  from  said  1st  day  of 
November,  A.  D.  1854,  until  the  1st  day  of  November,  A.  D. 
1855,  at  noon,  upon  the  conditions,  and  subject  to  all  the 
restrictions  and   limitations   contained  and   set   forth  in  said 
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policy,  and  subject  to  all  the  conditions  above  set  forth  (which 
said  renewal  of  said  policy  is  here  in  court  ready  to  be  pro- 
duced). ['**J  And  the  plaintiiFs,  trustees  as  aforesaid,  further 
aver  that  afterwards,  and  before  the  expiration  of  the  time 
limited  in  said  policy  as  renewed  as  aforesaid,  to  wit,  on  the 
13th  day  of  April,  A.  D.  1855,  the  said  stock  of  goods  so 
insured  as  aforesaid  by  said  defendants  was  accidentally  and  by 
misfortune  totally  consumed  by  fire." 

[The  declaration  averred  notice,  proof,  and  the  performance 
of  all  conditions  precedent  stipulated  in  the  policy,  and 
concluded  ] :  — 

"Yet,  though  requested,  and  though  sixty  days  after  such 
notice  and  proof  of  said  loss  have  elapsed,  the  said  defendants 
have  never  paid  the  sum  aforesaid  to  the  plaintiffs  as  trustees  as 
aforesaid,  nor  any  part  thereof,  but  have  refused,  and  still  do 
refuse,  to  pay  the  same." 

The  first  plea,  which  alone  need  be  given,  was  as  follows:  — 

"And  the  defendants  come  and  defend  the  wrong  and  injury, 
when,  etc.,  and  say  that  the  plaintiffs  their  action  against  them 
the  defendants  ought  not  to  have  and  maintain,  but  from  having 
and  maintaining  the  same  ought  to  be  precluded  and  barred, 
because  they  say  that  after  the  making  of  the  said  several  prom- 
ises in  said  declaration  mentioned,  and  before  the  commencement 
of  said  suit,  viz.,  on  the  8th  day  of  May,  A.  D.  1855,  at  said 
Providence,  the  plaintiffs,  and  the  defendants,  and  also  the 
Roger  ^yilliams  Insurance  Company,  a  corporation  located  in 
said  Providence,  who  had  also  theretofore  made  an  insurance  for 
the  plaintiffs,  upon  the  same  property  named  in  the  plaintiffs' 
declaration,  and  in  the  same  sum  as  the  sum  named  in  the  pol- 
icy of  insurance  made  by  the  defendants,  submitted  themselves 
to  the  arbitration  of  Leander  M.  Ware  and  Henry  Whitman, 
of  said  Providence,  in  relation  to  the  loss  and  damage  by  fire 
on  the  stock  of  India  rubber  and  other  articles  designated  in  the 
policy  of  insurance  named  in  the  plaintiffs'  declaration,  and  then 
and  there  agreed  to  abide  by  and  perform  the  award  of  the  said 
Leander  M.  Ware  and  Henry  Whitman,  of  and  concerning  the 
matters  aforesaid.  And  the  defendants  further  say  that  the  said 
arbitrators  aexjepted  the  said  appointment,  and  after  giving  due 
notice  to  the  said  parties  of  the  time  and  place  by  them  appointed 
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for  meeting  the  said  parties,  aud  hearing  tlieir  several  pleas  and 
evidence,  met  the  said  parties  for  said  purpose,  and  after  hearing 
them  and  their  several  allegations  ''^'^  and  evidence,  and  duly 
considering  the  said  matters  submitted  to  them,  did  afterwards, 
to  wit,  on  the  24th  day  of  May,  A.  D.  1825,  at  said  Provi- 
dence, make  their  award  of  and  concerning  the  premises  to 
them  submitted  as  aforesaid,  and  thereby  awarded,  ordered, 
judged,  and  determined  in  the  said  premises,  that  damage  by  fire 
on  the  said  stock  of  India  rubber  and  other  articles,  designated 
in  said  policies  of  insurance  insured  by  the  said  Roger  Williams 
Insurance  Company,  and  the  said  Hartford  Insurance  Company, 
to  the  amount  of  twenty-six  hundred  dollars,  and  that  one  half 
part  of  said  sum  should  be  paid  to  the  plaintiffs  by  the  defend- 
ants, in  full  for  the  said  loss  and  damage  sustained  by  the 
plaintiffs  under  the  said  policy  issued  by  the  defendants. 

And  the  defendants  further  say,  that  the  plaintiffs  afterwards, 
viz.,  on  the  same  day,  at  said  Providence,  had  notice  of  the  said 
award,  and  thereupon  the  defendants  on  the  same  day,  at  said 
Providence,  offered  to  pay  to  the  plaintiffs  the  sum  of  thirteen 
hundred  dollars,  being  the  one  half  part  of  the  said  sum  of 
twenty-six  hundred  dollars,  so  awarded  _  as  aforesaid  to  be  paid 
by  them,  which  the  plaintiffs  then  and  there  refused  to  receive; 
and  from  the  said  day  they,  the  defendants,  always  have  been, 
and  still  are,  ready  to  pay  the  said  money  to  the  plaintiffs, 
and  they  here  produce  the  same  sum  of  money  in  court,  ready  to 
be  paid  to  the  plaintiffs,  if  they  will  receive  the  same ;  and  this 
defendants  are  ready  to  verify.  Wherefore  they  pray  judgment  if 
the  plaintiffs  their  said  action  shall  have  and  maintain,  and  for 
their  costs. 

"  By  their  attorneys,  Tillinghast  &  Bradley." 

The  replication  to  the  first  plea  was  as  follows: — 
"  And  the  said  plaintiffs  as  to  the  said  plea  of  the  said  defend- 
ants, by  them  first  above  pleaded,  say  that  the  said  plaintiffe,  by 
reason  of  anything  in  that  alleged,  ought  not  to  be  barred  from 
having  or  maintaining  their  aforesaid  action  thereof  against  the 
said  defendants,  because  they  say,  that  in  and  by  the  terms  and 
provisions  of  the  said  policy  of  insurance,  made  and  issued  by 
the  said  defendants  to  the  said  plaintiffs,  they,  the  said  defend- 
ants, therein  and  thereby  promised  and  agreed  to  and  with  the 
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said  plaintiiFs  to  pay  the  said  sum  of  twenty-five  hundred  dol- 
lars, the  amount  thereby  insured  against  loss  or  damage  by  fire, 
to  f'**l  Thomas  Brown,  therein  named,  he,  the  said  Thomas 
Brown,  at  said  time  having  an  interest  in  said  property  thereby 
insured  to  the  full  amount  of  the  said  twenty-five  hundred  dol- 
lars, and  secured  by  mortgage  thereupon  to  the  knowledge  of 
said  defendants,  as  will  appear  by  said  policy,  in  court  ready  to 
be  produced.  And  the  plaintiffs  aver  that  the  said  sum  of 
twenty-five  hundred  dollars,  the  amount  therein  and  thereby 
insured  by  the  said  defendants  in  said  policy  of  insurance, 
belonged  to  and  ought  to  have  been  paid  to  the  said  Thomas 
Brown,  he,  the  said  Thomas  Brown,  at  the  time  of  said  fire  being 
interested  in  said  property  thereby  insured,  by  mortgage  upon 
the  same  to  the  full  amount  insured  thereon  by  said  policy  by 
the  said  defendants,  as  by  them  agreed  in  said  policy  of  insur- 
ance; and  that  the  said  Thomas  Brown  did  not  submit  the  mat- 
ters and  things  in  the  defendants'  said  plea  mentioned  to  the 
arbitrament  and  award  of  the  said  Leander  M.  Ware  and  the 
said  Henry  Whitman,  nor  is  the  said  Thomas  Brown  made  a 
party  thereto ;  and  this  the  said  plaintiffs  are  ready  to  verify. 
Wherefore  they  pray  judgment,  and  their  full  damages  which 
they  have  sustained  in  this  behalf  to  be  adjudged  to  them,  and 
for  their  costs. 

"  By  their  attorney, 

"T.  A.  Jenckes." 

Upon  this  issue  was  taken  that  Brown  was  a  party  to  the 
submission. 

The  jury  found  that  the  said  Thomas  Brown,  in  the  said 
pleadings  mentioned,  did  not  submit  the  matters  and  things  in 
the  defendants'  first  and  third  special  pleas  mentioned  to  the 
arbitrament  and  award  of  the  said  Leander  M.  Ware  and  Henry 
Whitman,  and  that  the  said  Brown  was  not  a  party  to  said 
submission. 

After  verdict  the  following  motion  was  filed : — 

"  The  defendants  in  said  cause  move  for  judgment  in  their 
favor  upon  the  verdict  of  the  jury  on  the  first  and  third  special 
pleas  in  said  cause. 

"  By  their  attorneys, 

"TiLLINGHAST   &   BeADLEY." 


668  Brown  v.  Hartford  Fire  Ins.  Co. 

Jenckes,  for  the  plaintiffs. 
TiEinghast,  and  Bradley,  aordra. 

Curtis,  J.  —  The  defendant  moves  for  a  judgment  nan 
obstante  veredicto.  Such  a  judgment  may  be  rendered  in  faVor 
of  the  plaintiff  when  the  cause  of  action  shown  by  the  declara- 
tion is  confessed  by  the  plea  and  no  bar  pleaded.  But  a  defend- 
ant cannot  have  such  a  judgment.  He  cau  f'**^  only  move  in 
arrest  of  judgment  if  the  bar  shown  by  the  plea  be  sufficient, 
and  the  matter  found  by  the  verdict  does  not  answer  it.  (Smith 
V.  Smith,  5  Wend.  468 ;  Schermerhorn  v.  Schermerhorn,  5  Wend. 
513;  Bellows  v.  Shannon,  2  Hill,  86.) 

Still,  this  motion  may  be  treated  as  a  motion  by  the  defendant 
to  arrest  the  judgment,  as  was  observed  by  the  court  in  the  case 
above  cited  from  5  Wend.  It  is,  in  effect,  a  motion  to  arrest  the 
judgment  for  the  plaintiff,  and  render  one  for  the  defendant;  and 
though  the  latter  cannot  be  done,  it  is  necessary  to  consider 
whether  or  not  the  former  should  be  ordered. 

The  ground  taken  by  the  defendants'  counsel  at  the  argument 
was,  that  as  the  first  and  third  pleas  showed  a  sufficient  bar  as 
against  the  plaintiffs,  on  the  record,  it  was  not  competent  for 
them  by  their  replication  to  show  that  a  third  person  had  an 
equitable  interest  which  ought  not  to  be  affected ;  that  the  award 
barred  the  action  by  these  plaintiffs,  and  therefore  barred  it  as 
it  respects  every  third  person,  whatever  his  equitable  interest 
might  be,  so  long  as  be  should  pursue  his  rights  in  their  names. 
The  authorities  cited  show  this  to  be  the  rule  in  Westminster 
Hall.  (Gibson  v.  Winter,  5  Ad.  &  E.  96;  Wilkinson  v.  Lyndes, 
7  Mees.  &  W.  81 ;  Phillips  v.  Claggett,  11  Mees.  &  W.  84.)  For 
though  the  courts  of  law  there  will  protect  the  title  of  the  equi- 
table owner  of  a  chose  in  action,  by  refusing  to  receive  a  plea 
which  is  in  fraud  of  his  rights,  they  will  not  allow  those  rights 
to  be  shown,  by  way  of  replication,  to  what  is  a  good  plea  in  bar 
of  the  action  of  the  plaintiff,  nor  will  they  permit  those  rights  to 
be  relied  on  at  the  trial.  But  the  practice,  not  only  of  the  courts 
of  the  United  States,  but,  I  apprehend,  of  most  other  courts  in 
this  country,  is  otherwise.  In  Welch  v.  MandevUle,  1  Wheat. 
232,  the  defendant  pleaded  a  settlement  with  the  plaintiff  of  a 
former  suit  for  the  same  cause  of  action.     The  plaintiff  replied 
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an  assignment  of  the  claim  to  a  third  person,  with  notice  thereof 
to  the  defendant  before  the  alleged  settlement,  and  that  such  third 
person  was  prosecuting  this  action  for  his  own  benefit  in  the 
name  of  the  plaintiff.  The  defendant  demurred.  The  Supreme 
Court  held  the  replication  good.  A  similar  decision  was  made 
by  Mr.  Justice  Washington  in  Corser  v.  Oraig,  1  "Wash.  C.  C. 
424 ;  and  by  the  Supreme  Court  of  New  York,  in  Briggs  v. 
Dorr,  19  Johns.  95.  In  Jones  v.  Witter,  13  Mass.  304,  the 
Supreme  Court  of  ''**'  Massachusetts  allowed  the  equitable  title 
and  notice  of  it  to  be  shown  at  the  trial,  in  answer  to  a  defense 
of  payment  to  the  plaintiff  on  the  record.  In  Warren  v.  Emer- 
son, 1  Curt.  237,  this  court  allowed  tlae  defendant  to  avail  him- 
self of  his  equitable  ownership  of  the  claim  to  defeat  the  plaintiff's 
action  thereon. 

Many  other  cases  might  be  cited,  but  these  are  sufficient  to 
show  that  if  it  appears  from  the  record  that  the  suit  is  rightly 
brought  in  the  name  of  the  plaintiff  for  the  benefit  of  a  third 
person,  and  is  not  passed  as  against  him,  the  judgment  should  be 
rendered  on  the  verdict,  although  as  against  the  nominal  plaintiff 
the  action  is  barred. 

The  first  question  therefore  is,  whether  it  appears  from  the 
record  that  the  suit  is  rightly  brought  in  the  name  of  the 
plaintiffs. 

The  case  shown  by  the  declaration  is,  that  the  plaintiffs,  as 
trustees  for  one  Thomas  Brown,  being  interested  in  certain  goods, 
obtained  a  policy  of  insurance  thereon,  to  be  underwritten  by 
the  defendants,  in  consideration  of  a  certain  premium  paid  by 
the  plaintiffs  as  such  trustees;  and  by  the  policy  the  defendants 
promised  the  plaintiffs  to  make  good  the  loss  by  fire  which 
might  happen  to  the  goods  by  paying  the  amount  of  such  loss 
to  the  said  Thomas  Brown;  that  a  loss  had  occurred,  and  had 
been  duly  notified  to  the  defendants,  and  all  conditions  precedent 
stipulated  by  the  policy  complied  with,  but  the  defendants  had 
not  paid  the  loss  to  the  plaintiffs.  ,  .     ,  ,      r. 

The  question  is,  whether  the  plaintiffs  can,  upon  this  state  of 
facts,  maintain  an  action  in  their  own  names  to  recover  the 

amount  of  the  loss.  . 

It  does  not  appear  that  they  had  any  interest  in  the  property, 
or  in  the  insurance,  except  as  trustees;  they  held  the  property 
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and  paid  the  premium  in  that  capacity ;  by  the  express  terms  of 
the  policy  the  amount  of  the  loss  was  made  payable  to  their 
oestui  que  trust;  and  it  is  not  averred  that  they  were  empow- 
ered by  him  to  bring  the  action.  Though  it  is  sometimes  true 
that  where  insurance  is  eifected  by  an  agent  or  trustee  in  his 
own  name  for  his  principal  or  cestui  que  trust,  the  former  may 
maintain  the  action ;  he  cannot  do  so  where  it  appears  he  has  no 
interest  in  the  insurance,  and  no  authority  from  his  principal  or 
cestui  que  trust  to  sue,  and  the  policy  expressly  makes  the  money 
payable  to  the  principal  or  cest,ui  que  trust.  (Reed  v.  The  Padfio 
['**'  Insurance  Company,  1  Met.  166.)  In  such  a  case  the  sole 
beneficial  promise  is,  at  all  events,  made  to  the  principal  or 
cestui  que  trust;  and  though  the  agent  or  trustee  stands  as 
nominally  insured  in  tlie  policy,  yet  the  face  of  the  policy,  as 
well  as  the  substantive  facts  dehors  the  policy,  show  that  the 
right  of  action  is  not  in  him.  And  if  the  court  were  to  render 
a  judgment  in  favor  of  the  agent  or  trustee,  it  could  not  be  a 
bar  to  another  action  for  the  amount  of  the  same  loss,  brought 
by  the  party  to  whom,  upon  the  facts  as  well  as  upon  the  face 
of  the  policy,  the  money  actually  belongs. 

I  am  therefore  of  opinion  that  it  does  not  appear,  upon  the 
face  of  this  record,  that  the  plaintiffs  had  the  legal  right  of  action 
in  their  own  names,  on  this  policy.  I  think  the  action  should 
have  been  brought,  in  the  case  stated  by  the  declaration,  by  the 
person  to  whom,  by  the  terms  of  the  policy,  the  money  was  pay- 
able, who  alone  was  interested  in  the  insurance,  and  who  had  not 
authorized  the  suit.  (See  Jefferson  v.  Cotheal,  7  Wend.  72 ;  Far- 
row V.  Commonwealth  Insurance  Company,  18  Pick.  53 ;  2  Phil. 
Ins.  §  1971.) 

But  if  this  were  otherwise,  I  do  not  think  the  plaintiffs'  claim 
to  a  judgment  on  this  record  could  be  sustained.  If  we  assume 
that  the  plaintiffs,  as  trustees,  were  empowered  to  adjust  and  sue 
for  this  loss,  without  any  further  authority  from  their  cesqui  que 
trust,  how  can  we  declare,  upon  this  record,  that  they  were  not 
also  empowered  to  refer  to  arbitrators  the  question,  what  amount 
was  due.  The  selectmen  of  a  town  (Boston  v.  Brazer,  11  Mass. 
449 ;  Dix  v.  Bummerston,  19  Vt.  262),  or  the  agents  of  a  town 
appointed  to  prosecute  or  defend  against  a  claim  (BucMand  v. 
Conway,  16  Mass.  396 ;  Sohoffv.  Blomiifield,  8  Vt.  472),  an  execu- 
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tor,  or  administrator  {Jones  v.  Dyer,  16  Ala.  221),  or  guardian 
{Weston  V.  Stewart,  2  Fairf.  326;  Weed  v.  Ellis,  3  Caines,  253), 
may  submit  to  arbitration  the  matters  under  their  cliarge.  So 
it  has  been  held  by  the  Supreme  Court  {Alexandria  Canal  Com- 
pany V.  Swaim,  5  How.  83)  that  power  to  sue  and  be  sued 
includes  power  to  submit  to  arbitration  ;  and  that  power  to  agree 
on  the  price  of  land  embraces  a  power  to  arbitrate  its  price. 
Now  the  submission  to  arbitrators  of  the  question  what  is  due 
under  a  policy  of  insurance  is  not  only  a  legal  mode  of  ascertaining 
the  amount,  but  it  is  not  unusal  in  practice,  and  I  do  not  remember 
ever  seeing  a  policy  of  insurance  f'***'  which  did  not  expressly 
stipulate  for  such  submission.  If,  therefore,  it  be  assumed  that 
the  plaintiffs,  as  trustees,  had  power  to  adjust  and  collect  this 
loss,  and  to  sustain  a  suit  for  it  in  their  own  names,  how  can  I 
say,  from  anything  which  appears  on  this  record,  that  they  had 
not  power  to  adjust  the  amount  of  the  loss  by  an  arbitration ; 
and  if  they  had,  the  failure  to  obtain  the  consent  of  the  cestui  que 
tj-ust,  which  is  the  matter  found  by  the  jury,  becomes  immaterial, 
and  the  plea  of  a  binding  award  remains  unanswered. 

There  is  one  other  view  of  the  record.  The  plaintiffs  insist 
that  the  award  was  not  binding  because  the  assent  of  the  cestui 
que  trust  to  the  submission  was  not  obtained.  But  they  do  not 
show  any  assent  of  the  cestui  que  trust  to  this  suit.  Nothing 
appears  to  prevent  him  from  instituting  a  suit  at  any  moment 
in  his  own  name  to  recover  this  loss.  Upon  the  allegations  of 
this  record  it  was  his  interest  which  was  covered,  his  money 
which  was  paid  for  the  premium,  and  the  loss  is  made  payable 
to  him. 

If  the  award  was  not  binding  for  want  of  his  consent,  how 
can  he  be  bound  by  a  judgment  in  this  case,  no  consent  to  have 
his  right  tried  and  determined  in  this  action  being  shown? 

Upon  the  whole  matter,  my  opinion  is  that  the  judgment 
must  be  arrested. 
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JOSEPH  SMITH  V.   THEODOEE  SCHROEDER. 

\V.  S.  Circuit  Court,  District  of  Massaoliuaetts,  1858.  —  21  Law  Hep.  739.] 

Estoppel  et  Matteb  In  Pais.  —  Where  a  defendant  conveyed  to  plaintiff  certain 
mills,  together  with  all  machinery,  apparatus,  etc.,  "now  on  said  premises  or 
remored  for  the  purpose  of  heing  repaired  " ;  if  tho  defendant  led  the  plaintiff 
to  believe  that  certain  machinery  was  on  the  premises,  and  having  induced  him 
to  contract  for  the  same,  secretly  removed  it  to  prevent  its  passing  by  the  deed, 
he  would  be  estopped  from  claiming  that  it  did  not  so  pass,  in  an  action  of 
trover  by  the  plaintiff. 

This  was  an  action  of  trover  for  a  quantity  of  print  rolls, 
tried  before  Pitman,  J.,  at  the  last  November  term.  The 
plaintiff  claimed  title  nnder  a  deed  from  the  defendant,  which 
conveyed  to  him  certain  lands  and  mills,  particularly  described 
in  the  deed,  "together  with  all  the  machinery  and  parts  of 
machinery,  apparatus,  tools,  implements,  and  utensils  of  every 
description,  now  on  said  premises  or  removed  for  the  purpose  of 
being  repaired."  The  plaintiff  offered  evidence  tending  to  show 
that  the  defendant  represented  to  the  plaintiff,  as  part  of  the  induce- 
ment to  the  purchase,  that  the  rolls  were  a  part  of  the  machin- 
ery of  the  print  works  formerly  standing  on  the  premises 
described  by  the  deed  which  had  been  consumed  by  fire,  and 
that  in  point  of  fact  they  were  actually  a  part  thereof,  and 
necessary  to  the  operation  of  print  works ;  but  it  appeared  that 
a  short  time  before  the  deed  was  executed  the  defendant,  with- 
out the  knowledge  of  the  plaintiff,  removed  them  from  the 
premises  conveyed  by  that  deed  to  a  barn  standing  on  land  sim- 
ultaneously conveyed  by  the  defendant  to  the  plaintiff  by  another 
deed,  though  embraced  in  the  same  contract  by  which  the 
premises  first  mentioned  were  purchased. 

The  judge  instructed  the  jury  as  follows  : — 

In  this  case  the  plaintiff  seeks  to  recover  of  the  defendant,  the 
value  of  certain  copper  rolls,  which  he  says  were  ''**'  purchased 
by  him  of  the  defendant,  in  June,  1855,  and  the  evidence  of 
which  is  contained  in  a  deed  of  the  lot  and  water  privilege  on 
which  the  Manchester  Print  Works  stood,  together  with  all  the 
machinery,  etc.  (using  words  broad  enough  to  cover  these  rolls), 
but  after  language  very  comprehensive,  and  which  was  well  cal- 
culated to  make  the  plaintiff  suppose  that  they  conveyed  every- 
thing in  the  shape  of  tools  and  machinery  which  had  belonged  to 
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the  print  works,  and  which  had  been  saved  from  the  fire  which 
had  consumed  the  building,  there  followed  this  description  — "  now 
remaining  on  the  premises,  or  removed  elsewhere  for  the  purpose 
of  repairing."  It  is  contended  by  the  defendant  that  at  the  date 
of  this  deed  these  copper  rolls  were  not  on  the  premises ;  but  had 
been  removed  from  the  same,  but  not  for  repairing,  being  in  the 
barn  of  the  defendant,  in  the  neighborhood  of  the  premises,  for 
no  such  purpose. 

From  the  evidence  which  has  been  admitted  in  this  case, 
though  objected  to  by  the  defendant,  it  aj)pears  that  certain 
copper  rolls,  after  the  fire,  were  put  in  a  house  standing  on 
these  premises,  where  they  remained  for  some  time.  The  fire 
was  in  December,  1864;  the  rolls  remained  there  until  the  last 
of  February  or  the  1st  of  March,  1855.  That  at  the  time  of 
this  fire,  the  plaintiff  having  had  previous  dealings  with  the 
defendant,  and  having  furnished  him  with  lumber  and  coal,  there 
was  a  balance  due  from  the  defendant  to  the  plaintiff  of  seven 
thousand  dollars.  That  the  defendant  being  unable  to  rebuild 
the  print  works  without  assistance,  there  had  been  negotiations 
between  the  plaintiff  and  the  defendant  to  induce  the  plaintiff  to 
advance  a  sum  sufficient  for  the  purpose,  or  to  rebuild  them 
himself,  upon  such  consideration  as  was  agreed  upon  between 
him  and  the  plaintiff.  One  of  the  plaintiff's  witnesses,  Oliver 
Allen,  swears  that  he  was  in  the  employment  of  Mr.  Smith,  the 
plaintiff,  in  February,  1855,  and  June,  1856;  that  in  the  spring 
of  1855,  at  the  time  when  Smith  meant  to  rebuild  the  Man- 
chester Print  Works,  he  wanted  an  inventory  of  the  property 
remaining  at  the  works,  that  he  might  know  how  he  should  be 
secured ;  that  he  applied  to  Mr.  McCabe,  since  dead,  the  clerk 
of  the  defendant,  for  this  information ;  that  Mr.  Schroeder  was 
not  with  plaintiff  at  this  time;  that  afterwards  Mr.  McCabe 
brought  a  schedule  to  the  plaintiff  which  was  headed  "invent- 
ory of  the  property  at  the  Manchester  Print  Works  after  the 
fire,  and  now  remaining." 

r**!]  That  in  this  inventory  was  17,150  lbs.  of  cop- 
per rolls,  valued  at $4,802  00 

And  handkerchief  rolls,  valued  at HI  32 

In  all H913  32 

Bbus.  0.  C  — 43. 
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That  Mr.  McCabe  requested  the  witness  to  copy  the  same, 
leaving  out  the  valuation,  which  the  witness  did,  and  handed 
the  copy  to  Mr.  McCabe ;  the  original  the  witness  put  into  the 
plaintiff's  desk;  it  was  not  in  the  handwriting  of  Mr.  McCabe, 
or  of  the  defendant,  and  the  witness  did  not  know  in  whose 
handwriting  it  was. 

There  is  other  evidence  in  the  cause  to  show  that  Mr.  McCabe 
was  the  principal  clerk  and  bookkeeper  of  the  defendant  at  this 
time,  and  that  he  had  been  in  the  habit  of  transacting  out  of 
door  business  for  the  defendant,  and  gave  written  orders  to 
teamsters  for  goods  for  the  works,  signed  with  his  own  name  for 
the  defendant. 

From  these  facts,  it  is  for  you  to  infer  whether  Mr.  McCabe 
in  giving  this  information  to  the  plaintiff  acted  as  the  agent  of 
the  defendant ;  and  whether  it  is  likely  that  Mr.  McCabe  would 
have  furnished  this  inventory  without  communicating  with  the 
defendant.  If  you  believe  that  the  defendant  had  no  knowledge 
of  this  communication  to  the  plaintiff,  then  he  is  not  accountable 
for  the  same.  But  you  must  exercise  your  common  sense  in  this 
matter,  and  if  you  think  it  very  improbable  that  in  a  transaction 
of  this  nature,  McCabe  acted  without  the  knowledge  of  the 
defendants,  at  the  time  or  immediately  afterwards,  and  that 
without  such  knowledge  on  the  part  of  the  defendant  it  is  not 
probable  he  would  have  given  this  paper  to  the  plaintiff,  which 
was  not  in  his  own  handwriting,  then  you  are  warranted  in 
drawing  the  inference  that  McCabe  in  so  doing  acted  as  the 
agent,  and  with  the  knowledge  of  the  defendant,  and  then  the 
defendant  is  bound  in  the  same  manner  as  if  he  had  made  the 
communication  to  the  plaintiff  himself.  The  plaintiff  had  every 
right  to  suppose,  from  the  character  of  McCabe,  and  the  nature 
of  the  transaction,  that  it  came  from  the  defendant  to  him,  and 
from  the  evidence  of  other  persons,  who  testified  that  in  the 
spring  of  1855,  this  inventory  or  a  similar  one  was  shown  them 
by  the  plaintiff,  who  wished  them  to  see  if  the  valuation  of  the 
articles  contained  therein  was  correct ;  it  would  appear  that  the 
plaintiff  considered  it  a  paper  of  more  consequence  than  it  would 
have  been  if  it  had  been  the  mere  representation  of  McCabe. 

[T4a]  g^^.  g^  ^.j^g  representation  of  McCabe  as  the  clerk  of  the 
defendant,  the  plaintiff  was  authorized  to  believe  that  it  was  a 
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true  representation,  and  therefore  if  it  was  not  true  it  was  well 
calculated  to  deceive  liim. 

By  the  testimony  of  persons  employed  by  the  defendant  it 
appears  that  a  large  number  of  copper  rolls  in  February  or 
March,  1855,  were  taken  by  them  and  carried  from  the  house 
on  the  premises  conveyed  by  the  deed  of  the  defendant  to  the 
plaintiff  to  the  barn  of  the  defendant,  not  far  from  the  print 
worlvs.     And   there   is   the   testimony  of  two   witnesses,  who 
swear  that  the  defendant  told  them  that  he  had  removed  these 
rolls  that  they  might  not  be  included  in  the  deed  from  him  to 
.the  plaintiff.     Was  it  necessary  that  he  should  do  this  to  pre- 
vent them  from  being  included  in  this  deed?     It  took  a  part  of 
two  days  in  very  bad  wheeling  (as  the  witnesses  say)  to  remove 
these  rolls  from  the  premises,  when  a  very  few  words  would 
have  accomplished  the  purpose  if  the  defendant  had  raised  no 
expectation  in  the  plaintiff  that  they  were  to  be  conveyed  to  him. 
The  deed  might  have  said  all  the  machinery,  tools,  and  other 
apparatus,  etc.,  except  the  copper  rolls.     But  if  the  defendant 
knew  that  the  plaintiff  expected  that  everything  contained  in 
this  inventory  was  to  have  been  conveyed  to  him,  and  consider- 
ing the  object  which  the  defendant  had  in  view  to  induce  the 
plaintiff  to  rebuild  these  works,  and  the  danger  of  preventing 
him  from  doing  so  if  he  was  informed  that  these  rolls  would 
not  be  conveyed  to  him,  it  would  be  necessary  that  the  rolls 
should  not  be  excluded  from  the  deed  by  words  which  the 
plaintiff  could   read  and  readily  understand,  but  by  acts  of 
which  the  plaintiff  should  be  kept  in  ignorance,  and  by  words 
not  calculated  to  excite,  but  rather  to  lull  suspicion ;  and  with  a 
limitation    connected  with  what  the  defendant   knew  he   had 
done,  he   hoped   to  exclude  them   from  the   deed,  whilst  the 
plaintiff  supposed  they  were  included  within  it.     Thus  very 
large  expressions  are   used    in    reference   to   machinery,  tools, 
etc.,  though  limited  by  the  description,  "on   the  premises  or 
removed  for  repairing."     If  Mr.  Smith  had  been  induced  to 
search,  and  did  not  find  them  on  the  premises,  of  which  there  is 
no  evidence  that  he  did,  he  might  still  believe  them  as  included 
within  the  description  of  "  removed  elsewhere  for  repairing." 

Now  if  the  defendant  removed  these  rolls  for  the  purpose  of 
thus  deceiving  the  plaintiff,  he  shall  not  be  suffered  ''***J  to  take 
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advantage  of  his  own  wrong;  but  as  it  is  a  rule  of  law,  that  in 
case  of  any  ambiguity,  a  deed  is  to  be  taken  most  strongly  against 
the  grantor,  more  especially  where  the  difficulty  arises  from  the 
act  of  the  grantor,  by  which  he  induces  the  grantee  to  believe 
that  the  property  in  dispute  was  conveyed  by  the  deed,  and  was 
in  the  situation  described  by  the  deed,  then  it  shall  be  so  con- 
strued, and  the  contract  shall  be  executed  in  the  sense  in  which 
it  was  understood  by  the  grantee,  and  in  which  the  grantor 
believed  the  grantee  understood  it. 

It  is  true  that  the  grantee  may  avoid  such  fraudulent  contract, 
and  sue  for  damages.  But  if  the  grantor  is  not  able  to  respond 
in  damages,  or  the  grantee  having  carried  the  contract  into  effect 
on  his  part,  has  no  other  remedy  but  to  claim  the  property  which 
he  thus  purchased,  he  may  sue  upon  the  contract  which  is  thus 
proved,  and  the  fraud  of  the  defendant  shall  not  and  ought  not 
to  avail  him  in  his  defense. 

The  testimony  is,  that  after  the  works  were  built,  and  leased 
by  the  plaintiff  to  the  defendant,  one  hundred  and  ten  copper 
rolls  were  brought  by  the  defendant  to  the  works,  which  from 
their  appearance  had  been  in  use  before;  and  after  the  defendant 
failed,  he  took  them  away  on  the  17th  of  September  last,  as  the 
witness  undertood.  Mr.  Patterson,  the  witness,was  an  engraver 
there;  he  went  to  dinner,  and  when  he  returned  he  found  no  rolls 
there  ;  he  says  he  made  inquiry,  and  was  informed  they  were  in 
the  defendant's  cellar.  If  you  believe  these  were  the  rolls  in  the 
controversy,  and  that  they  belonged  to  the  plaintiff,  then  this 
was  a  wrongful  taking,  and  needed  no  demand  to  prove  a  con- 
version, and  you  can  give  interest  if  you  find  for  the  plaintiff, 
upon  the  value  of  these  rolls  from  the  17th  of  September  last. 

The  verdict  being  for  the  plaintiff,  the  defendant  moved  for  a 
new  trial  for  causes  mentioned  in  the  opinion  of  the  court. 

Jenckes,  for  plaintiff. 

Gozzens,  and  Bradley,  eordra. 

Curtis,  J. — The  first  and  most  comprehensive  objection 
made  to  the  rulings  of  the  judge  at  the  trial  is,  that  the  title  of 
the  plaintiff  depends  upon  the  deed  which  was  put  in  evidence ; 
that  this  limits  him  to  such  machinery  as  was  actually  on  the 
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premises  at  tlie  date  of  the  deed,  or  had  then  been  removed 
therefrom  for  repairs;  and  that  instead  of  leaving  to  the  jury 
the  question  whether  the  rolls  Avere  then  on  the  premises,  or 
had  then  been  removed  f''**'  for  repairs,  the  judge  left  it  to 
them,  in  substance,  to  inquire  whether  the  defendant  led  the 
plaintiff  to  believe  the  rolls  were  on  the  premises,  and  having 
induced  him  to  contract  for  them  with  the  other  property, 
secretly  removed  them  in  order  to  prevent  them  from  passing 
by  the  deed ;  and  that  if  this  was  so  they  were  to  be  deemed  to 
be  included  in  the  deed. 

I  am  of  opinion  this  instruction  was  correct. 

The  law  is  settled  certainly  in  this  court  by  the  cases  of  The 
Philadelphia  W.  &  B.  Railroad  Co.  v.  Howard,  13  How.  307; 
and  Hawes  et  al.  v.  Marchant  et  al.  1  Curt.  136 ;  as  it  previously 
was  in  England  by  the  cases  of  Pickard  v.  Sears,  6  Ad.  &  E. 
469;  Coles  v.  The  Bank  of  England,  10  Ad.  &  E.  437;  Free- 
man V.  Cook,  2  Ex.  654 ;  and  it  has  been  held  in  several  State 
courts  of  the  highest  respectability  that  if  a  party  wilfully 
misrepresents  a  state  of  things,  and  induces  another  to  act  on  a 
belief  in  the  truth  of  his  representation,  and  that  person  does 
so  act  upon  it  to  his  prejudice,  the  party  who  makes  the  mis- 
representation is  precluded  from  showing  it  to  be  a  misrepre- 
sentation, as  against  him  it  is  in  judgment  of  law  true.  This 
case  falls  under  that  rule;  for  though  when  the  defendant 
originally  represented  the  rolls  to  be  on  the  premises  they  were 
there,  this  representation  not  having  been  withdrawn  must  be 
taken  as  a  continuing  representation,  and  operative  at  the  very 
time  of  the  contract,  when  the  defendant  knew  it  to  be  false, 
and  must  have  designed  to  mislead  the  plaintiff,  because  he 
himself  had  previously  removed  the  rolls. 

This  disposes  not  only  of  the  objections  to  the  instructions  of 
the  court  to  the  jury  on  this  part  of  the  case,  but  also  the  excep- 
tions taken  to  the  admission  of  evidence  respecting  it;  and 
among  others,  of  the  exception  on  account  of  the  admission  of 
other  deeds  made  by  the  defendant  to  the  plaintiff,  simultane- 
ously with  the  deed  in  question. 

These,  in  connection  with  the  other  evidence,  had  a  legitimate 
tendency  to  satisfy  the  jury  of  the  fraudulent  purpose  of  the 
defendant ;  the  argument  being,  that  he  resorted  to  three  deeds 
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of  conveyance,  instead  of  one,  so  that  he  could  avail  himself  of 
the  limitation  in  the  description  of  the  machinery  conveyed, 
requiring  it  to  be  on  the  premises  described  in  that  deed.  The 
other  deeds  were  .therefore,  ''**'  proper  to  be  known  to  the  jury, 
who  might  consider  them  part  of  the  defendant's  scheme  of 
fraud. 

The  other  ground  relied  on  was,  that  the  evidence  of  the 
authority  of  McCabe  to  exhibit  the  schedule  to  the  plaintiiF  was 
not  competent. 

It  appeared  in  evidence  that  McCabe  was  not  only  the  princi- 
pal clerk  and  bookkeeper  of  the  defendant,  and  also  conducted 
some  of  his  out-door  business,  but  that  he  actually  conducted, 
on  the  part  of  the  defendant,  the  negotiations  which  resulted  in 
the  sale  in  question.  And  so  far  as  appeared,  he  alone  conducted 
them,  without  the  intervention  of  the  defendant.  It  was  there- 
fore proper  to  leave  it  to  the  jury  to  find  whether,  when  McCabe, 
in  the  course  of  the  negotiations,  furnished  a  schedule  of  the 
property,  he  did  so  with  the  knowledge  and  consent  of  the 
defendant.  It  was  not  incompetent  for  the  jury  to  infer  from 
the  circumstances  that  the  principal  was  actually  cognizant  of 
the  act  of  his  clerk  in  taking  so  important  a  step  in  the  negotia- 
tions as  to  furnish  a  schedule  of  the  property  to  be  sold,  the 
clerk  himself  being  dead  at  the  tinie  of  the  trial,  the  defendant 
and  his  principal  clerk  being,  from  their  relation,  in  daily  com- 
munication with  each  other  while  the  negotiations  were  going 
on,  and  the  defendant  having  acted  on  the  result  of  the  clerk's 
negotiations,  of  which  this  schedule  formed  an  essential  part. 

The  motion  for  a  new  trial  is  overruled,  and  judgment  must 
be  rendered  on  the  verdict. 


MAEY  HUNT  v.  WALTER  E.  DANFOETH,  Executor. 

[U.  S.  Circuit  Court,  District  of  Rhode  Island,  1857.—  22  Law  Rep.  74.] 

Deed  of  Tktjst  and  Mor.TOAOE  Distixgcished.  —  An  absolute  deed  by  a  husband 
to  a  trustee,  in  trust  for  his  wife,  in  consideration  of  a  sum  advanoej  out  of  her 
separate  estate,  will  not  be  deemed  a  mortgage  by  reason  of  the  property  exceed- 
ing in  value  the  amount  advanced. 
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Trustee  Estopped  to  Deny  Validity  op  Tkust.— A  trustee  cannot  attack  the 
validity  of  the  deed  under  which  he  has  gone  into  possession  unless  he  clearly 
show  that  he  has  been  deceived  into  taking  a  title,  which  without  knowledge  or 
laches  on  his  part  really  belonged  partly  or  wholly  to  himself. 

Eqdity  — Abatement— Pendency  OP  Action,  at  Law  as. —  Where  there  ia  not 
concurrent  jurisdiction,  the  pendency  of  an  action  at  law  cannot  defeat  a  suit  in 
equity. 

This  case,  which  was  previously  before  the  court  on  a  de- 
murrer to  the  bill,  and  is  reported  in  2  Curt.  592,  now  came 
on  to  be  heard  on  the  pleadings  and  proofs. 

The  bill  and  exhibits  are  printed  in  the  former  report  of  the 
case. 

I'S]  The  defenses  set  up  by  the  answer  were:  — 

1.  That  the  only  valuable  consideration  for  the  conveyance 
from  Hunt  to  Anthony,  in  trust  for  the  complainant,  was  the 
separate  estate  of  the  complainant,  of  the  value  of  about  eight 
hundred  dollars,  appropriated  to  the  use  of  Hunt ;  and  that  the 
conveyance  to  Anthony  was  made  solely  for  the  purpose  of 
securing  the  re-payment  to  the  complainant  of  that  sum.  In 
support  of  this  allegation,  the  answer  alleges  that  when  the  said 
conveyance  was  made,  Hunt  was  insolvent,  and  immediately 
after  the  execution  thereof,  made  to  Anthony  an  assignment  in 
the  following  terms :  — 

"Know  all  men  by  these  presents :  That  I,  Stephen  W.  Hunt, 
of  the  city  and  county  of  Providence,  State  of  Rhode  Island,  for 
and  in  consideration  of  the  sum  of  one  dollar,  to  me  in  hand 
paid,  and  in  consideration  of  the  trusts  hereinafter  mentioned, 
by  Burrington  Anthony,  of  said  Providence,  do  hereby  assign, 
sell,  convey,  set  over,  and  deliver  unto  him,  the  said  Burrington 
Anthony,  his  heirs  and  assigns,  all  my  debts,  dues,  and  demands 
of  every  kind,  name  and  nature,  consisting  of  notes,  book 
accounts,  choses  in  action,  and  judgments  of  court,  and  boxes 
containing  goods,  and  one  one-horse  sleigh,  also  one  share  in 
the  City  Hotel.  Hereby  constituting  him,  the  said  Burrington 
Anthony,  my  lawful  attorney,  with  power  irrevocable,  to  sell, 
transfer,  assign,  set  over,  and  deliver,  and  to  collect  all'  and 
every  of  said  property  in  his  own  name,  and  to  make  compro- 
mises and  due  acquittances  and  discharges  for  the  same,  and  to 
collect  and  apply  the  proceeds  thereof  to  and  for  the  following 
uses  and  purposes,  and  in  the  order  hereinafter  named,  viz:— 
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"  First,  to  pay  and  discharge  all  the  expenses  accruing  in  the 
execution  of  this  assignment,  including  a  reasonable  compensa- 
tion to  said  trustee. 

"  Secondly,  to  pay  all  debts  due  from  me  to  Burrington  An- 
thony, either  by  note,  book  accounts,  money  borrowed,  or  as 
indorser. 

"Thirdly,  after  paying  and  discharging  all  the  aforesaid 
trusts,  to  pay  all  debts  due  from  me  to  my  creditors,  ratably,' 
if  insufficient  to  pay  the  whole  of  said  last-mentioned  class  of 
debts. 

"And  I,  the  said  Burrington  Anthony,  for  and  in  considera- 
tion of  the  aforesaid  trusts,  do  hereby  covenant  to  "*^  and  with 
the  said  Stephen  W.  Hunt,  well  and  truly  to  do  and  perform 
all  things  on  my  part  to  be  done  and  performed,  according  to 
the  true  intent  and  meaning  of  these  presents. 

"In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  this  third  day  of  April,  in  the  year  1843. 

"Stephen  W.  Hunt.  [l.  s.] 

"BUEKINGTON   AnTHONT.  [l.  S.] 

"  Signed,  sealed,  and  delivered  in  presence  of 
"Nathaniel  Seaele." 

That  Hunt  immediately  afterwards  took  the  benefit  of  the 
insolvent  law  of  Rhode  Island. 

And  that,  consequently,  save  as  a  security  for  the  repayment 
of  the  said  sum  of  eight  hundred  dollars,  the  conveyance,  under 
which  the  complainant  claims,  is  wholly  void  as  against  the 
creditors  of  Hunt ;  and  that  Anthony,  in  his  lifetime,  paid  to 
the  complainant,  from  the  rents  and  profits  of  the  trust  property, 
enough  to  cancel  that  sum. 

The  answer  insists  that  whatever  Anthony  received  from  the 
property  conveyed  to  him,  beyond  that  sum,  he  received  as 
assignee  for  the  benefit  of  creditors,  and  not  as  trustee  for  the 
complainant ;  and  further,  that  Anthony  was  himself  a  creditor 
of  Hunt,  and  entitled  in  that  capacity  to  retain,  under  the  as- 
signment to  him  for  the  benefit  of  creditors,  all  he  has  received 
and  not  paid  to  the  complainant  from  the  property  in  ques- 
tion. 

2.  The  answer  alleges  that  the  complainant  has  commenced  a 
suit  at  common  law,  which  is  still  pending. 
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3.  It  sets  up  the  six  years'  Statute  of  Limitations  as  a  bar  to 
an  account. 

Joseph  S.  Pitman,  and  Bradley,  for  the  complainant. 
Jenckes,  contra, 

Curtis,  J. — The  conveyance  from  Hunt  to  Anthony,  in 
trust  for  the  sole  and  separate  use  of  the  complainant,  is  shown 
to  have  been  made  in  consideration  of  the  appropriation  to  the 
use  of  Hunt,  of  a  mortgage  upon  Avhich  the  sum  of  eight  hun- 
dred dollars  and  some  interest  was  due,  and  which  was  the 
separate  estate  of  the  complainant. 

The  conveyance  from  Hunt  to  Anthony,  on  its  face,  is  abso- 
lute. There  is  no  witness  who  says  it  was  intended  as  a  mort- 
gage. The  property  Avas  leasehold,  subject  to  a  very  considerable 
ground  rent.  The  lessor  had  the  right  to  refuse  to  take  and 
pay  for  the  buildings  which  the  lessees  ^ '  had  erected  on  the 
premises;  and  it  is  not  averred  in  the  answer,  nor  shown  in 
evidence,  that  the  salable  value  of  the  lease  at  the  time  of  the 
conveyance  to  Anthony,  in  trust,  much  exceeded  the  sum  of 
eight  hundred  dollars. 

Nor  was  any  ground  upon  which  the  court  could  pronounce 
this  a  mortgage  suggested  at  the  hearing,  save  that  to  hold  it  an 
absolute  conveyance  would  be  to  impute  to  Hunt  an  intention 
to  convey  to  his  wife  property  which  ought  to  belong  to  his 
creditors. 

But  even  if  this  suggestion  were  supported  by  evidence  that 
Hunt  then  knew  the  salable  value  of  the  leasehold  interest  much 
exceeded  the  sum  which  his  wife  had  advanced  for  him  from  her 
separate  estate,  and  that  his  wife  also  was  cognizant  of  that  fact, 
it  would  be  a  violent  assumption  to  make,  in  the  absence  of  all 
other  evidence,  that  they  could  not  have  intended  an  absolute 
conveyance.  Although  justly  some  part  of  the  property  should 
have  gone  to  creditors,  there  is  no  impossibility,  certainly,  that 
Hunt  may  have  designed  that  it  should  all  belong  to  his  wife. 
He  has  said  so  by  the  deed,  and  there  is  nothing  to  conti-ol  what 
he  has  so  said.  I  cannot,  therefore,  declare  this  to  be  a  mort- 
gage, upon  the  footing  of  the  actual  intention  of  the  parties  to 
have  it  one. 
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It  is  equally  clear  that  the  defendant,  as  Anthony's  repre- 
sentative, cannot  be  allowed  to  attack  the  trust  deed  as  fraudu- 
lent as  against  Anthony  and  other  creditors.  If  a  trustee  can 
ever  be  permitted,  for  his  own  profit,  to  deny  the  validity  of  the 
conveyance  in  trust  under  which  he  has  gone  into  possession,  it 
can  only  be  where  he  clearly  shows  he  has  been  deceived  into 
taking  a  title  which,  without  his  knowledge  or  any  laches  on  his 
part,  really  belonged  partly  or  wholly  to  himself.  But  there  is 
no  pretense  of  any  such  case  here.  There  is  nothing  tending  to 
show  a  fraud  on  creditors,  of  which  Anthony  is  alleged  in  the 
answer  to  have  been  ignorant,  or  of  which  the  proofs  tend  to  show 
he  was  ignorant,  when  he  went  into  possession  under  this  deed. 
If  the  actual  salable  value  of  the  property  had  been  shown  to 
have  exceeded  the  consideration,  there  is  no  more  reason  for 
holding  Anthony  ignorant  of  that  fact  than  either  of  the  other 
parties.  And  this  is  the  only  fact  upon  which  a  case  of  fraud 
on  creditors  can  be  based.  The  answer  does  not  allege  what  the 
value  was,  nor  that  Anthony  was  ignorant  f'*^  of  it.  If  a 
fraudulent  intent  existed,  it  is  as  consistent  with  the  answer  that 
Anthony  concurred  therein,  as  it  is  that  Mrs.  Hunt,  the  com- 
plainant, concurred  therein. 

Nor  can  any  rights  be  claimed  for  Anthony,  as  assignee,  for 
the  benefit  of  creditors;  for  the  property  thus  assigned  to  him 
did  not  include  what  had  just  before  been  conveyed  to  him 
by  the  trust  deed  under  which  Mr.  Hunt  claims  in  this 
case. 

In  respect  to  the  defense  that  a  suit  at  law  had  been  brought, 
and  is  still  pending,  it  is  difficult  to  perceive  how  such  a  defense 
can  ever  defeat  a  suit  in  equity,  save  in  cases  of  concurrent 
jurisdiction.  If  the  subject-matter  of  the  suit  is  such  that  a 
court  of  law,  under  its  common  law  powers,  can  afford  a';plain, 
adequate,  and  complete  remedy,  a  court  of  equity  has  no  juris- 
diction, and  it  is  not  material  whether  a  court  of  law  has  or  has 
not  been  resorted  to. 

If  a  court  of  law  cannot  afford  such  a  remedy,  equity  will  not 
fail  to  afford  one  because  the  complainant  has  made  an  attempt 
elsewhere,  which  must  be  either  wholly  or  partly  ineffectual. 

There  is  a  class  of  cases  over  which  equity  has  an  ancient  and 
established  jurisdiction,  but  which,  by  an  enlargement  of  the 
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equitable  powers  of  courts  of  law,  by  statute  or  otherwise,  has 
been  brought  within  their  cognizance. 

Whether  a  plea  of  a  prior  suit  pending  in  a  court  of  law,  in 
such  a  case,  would  defeat  a  suit  in  equity,  it  is  not  necessary 
here  to  determine.  This  suit,  by  a  married  Avoman,  to  enforce 
an  express  trust  for  her  sole  and  separate  benefit,  is  one  in  which 
the  remedy  afforded  by  a  court  of  law  is  far  from  being  the 
same  as  is  obtainable  in  equity ;  as  has  been  held  in  this  case, 
when  it  was  before  the  court  on  a  demurrer  to  the  bill. 

The  bar  of  the  Statute  of  Limitations  cannot  be  allowed.  It 
is  a  case  of  express  trust,  never  so  disclaimed  by  the  trustee  as 
to  cause  the  bar  to  begin  to  run.  [Taylor  v.  Benham,  5  How. 
233.) 

The  cause  must  be  referred  to  a  master  to  take  an  account. 


EOGEES  V.  JEWETT  et  a^. 

[U.  S.  Circuit  Court,  District  of  Massachusetts,  1858.  — 22  Law  Eep.  339.] 

Co3?TRiQHT — Infeisgemest,  Pekalty  FOR.  —  Under  the  Act  of  Congress  of  1831, 
the  statutory  penalty  for  violation  of  a  copyi-ight  is  not  incurred  unless  the 
defendant  reprint  a  transcript  of  the  entire  work;  it  is  not  enough  that  it 
amounts  to  an  infringement  of  plaintiff's  copyright. 

a  M.  EUis,  for  plaintiff. 
Sewall,  contra. 

Curtis,  J.  — This  is  an  action  of  debt  for  penalties  founded 
on  the  sixth  section  of  the  Copyright  Act  of  February  3,  1831. 
The  declaration,  which  is  demurred  to,  alleges  in  substance  that 
the  plaintiff,  having  an  exclusive  right  to  print  and  publish  a 
certain  book,  the  defendants  have  printed  and  published  a  book 
"whereof  a  large  part  is  copied  from  said  book  of  the  plaintiff, 
and  is  an  infringement  of  the  copyright  thereof" 

The  question  raised  by  the  demurrer  is  whether  the  statute 
penalty  is  incurred  by  printing  so  much  of  a  book  as  to  amount 
to  an  infringement  of  its  copyright. 

The  sixth  section  of  the  act  is  as  follows:  "That  if  any  per- 
son or  persons  from  and  after  the  recording  the  title  of  any  book 


684  RoGEES  V,  Jewett. 


or  books  according  to  this  act  shall,  within  the  term  or  terms 
herein  limited,  print,  publish,  or  import,  or  cause  to  be  printed, 
published,  or  imported,  any  copy  of  such  book  or  books  without 
the  consent  of  the  person  legally  entitled  to  the  copyright 
thereof,  first  had  and  obtained  in  writing,  signed  in  presence  of 
two  or  more  credible  '**'*^  ^vitnesses;  or  shall,  knowing  the  same 
to  be  so  printed  or  imported,  publish,  sell,  or  expose  to  sale,  or 
cause  to  be  published,  sold,  or  exposed  to  sale,  any  copy  of  such 
book  without  such  consent  in  writing;  then  such  offender  shall 
forfeit  every  copy  of  such  book  to  the  person  legally,  at  the 
time,  entitled  to  the  copyright  thereof;  and  shall  also  forfeit  and 
pay  fifty  cents  for  every  such  sheet  which  may  be  found  in  his 
possession,  either  printed  or  printing,  published,  imported,  or 
exposed  to  sale  contrary  to  the  intent  of  this  act,  the  one  moiety 
thereof  to  such  legal  owner  of  the  copyright  as  aforesaid,  and 
the  other  to  the  use  of  the  United  States,  to  be  recovered  by 
action  of  debt  in  any  court  having  competent  jurisdiction 
thereof." 

The  question  depends  on  the  meaning  of  the  words  "shall 
print,"  etc.,  "any  copy  of  such  book  or  books." 

What  Lord  Mansfield  said  in  Mellen  v.  Taylor,  4  Burr.  2311, 
was  the  technical  meaning  of  the  word  "  copy,"  viz.,  the  incor- 
poreal right  to  the  sole  printing  and  publishing,  cannot  have 
been  the  sense  in  which  that  word  "copy"  is  here  used.  It 
means  transcript;  and  the  only  doubt  is  whether  the  thing 
complained  of  must  be  a  transcript  of  the  entire  book,  or 
whether  the  penalty  is  incurred  by  printing  so  much  of  it  as 
amounts  to  an  infringement  of  its  copyright. 

The  words,  "a  copy  of  a  book,"  naturally  import  a  transcript 
or  copy  of  the  entire  book. 

By  the  fourth  section  of  this  act,  the  applicant  for  a  copyright 
of  a  book  must  deliver  to  the  clerk  of  the  District  Court  "a 
copy  of  the  same."  No  one  would  suppose  this  condition  com- 
plied with  by  a  delivery  of  a  copy  of  less  than  the  entire  book ; 
and  it  would  hardly  consist  with  that  principle  which  requires 
penal  laws  to  be  construed  strictly,  if  I  were  to  hold  that  the 
words  "a  copy  of  a  book  "  meant  only  a  copy  of  the  entire  book 
in  the  fourth  section,  which  confers  a  privilege,  and  meant  not 
only  this,  but  also  a  copy  of  any  such  part  of  a  book  as  would 
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infringe  its  copyright,  in  the   sixth   section   Avhich   inflicts  a 
penalty. 

To  construe  the  act,  as  the  plaintiff  claims  it  should  be  con- 
strued, would  be,  in  effect,  to  insert  in  it,  after  the  words  "  copy 
of  a  book,"  the  very  important  addition  "  or  any  substantial 
and  material  part  thereof  sufficient  to  infringe  its  copyright." 
This  enlargement  of  a  highly  penal  law  so  as  to  extend  it  to  a 
large  class  of  cases  not  described  in  it,  is  inconsistent  with  the 
soundest  principles  of  interpretation. 

t***J  I  am  not  only  unable  to  say  that  Congress  did  intend  to 
inflict  these  penalties  on  the  unlawful  publication  of  parts  of  a 
copyrighted  book,  because  they  have  failed  to  say  so,  but  I 
think  it  clearly  appears  from  a  comparison  of  the  Act  of  May 
31,  1790,  with  the  provisions  of  this  act,  by  which  it  has  been 
revised  and  repealed,  that  Congress  did  not  intend  to  inflict 
these  penalties  upon  the  unlawful  printing  or  publication  of  less 
than  an  entire  book. 

The  second  section  of  the  Act  of  1790  provided  for  penalties 
for  the  printing,  etc.,  of  any  copy  or  copies  of  any  map,  chart, 
book  or  books,  without  the  consent  of  the  proprietor.     Maps, 
charts,  and  books  are  here  all  included  in  the  same  section,  and  . 
subject  to  the  same  provisions. 

When  this  act  was  revised  and  repealed  by  the  Act  of  1831, 
the  provisions  of  its  second  section  are  divided  and  changed. 

The  unlawful  printing  of  books  is  prohibited  under  penalties 
by  this  sixth  section  now  under  examination. 

The  unlawful  making  of  maps,  charts,  engravings,  prints, 
and  musical  compositions  is  prohibited  under  other  penalties  by 
the  seventh  section. 

The  sixth  section  in  describing  the  offense,  uses  the  language 
of  the  Act  of  1791,  "print,"  etc.,  "any  copy  of  such  book  or 
books";  the  seventh  section  materially  changes  this;  its  lan- 
guage is  "engrave,  etch,  or  work,"  etc.,  "either  on  the  whole, 
or  by  varying,  adding  to,  or  diminishing  the  main  design  with 
intent  to  evade  the  law;  or  shall  print,"  etc.,  "any  such  map," 
etc.,  "  or  any  parts  thereof." 

This  makes  it  plain  that  in  enacting  this  law  Congress  did 
intend  to  inflict  penalties  on  any  such  piracy  of  the  copyright 
of  a  map,  chart,  or  engraving  as  would  amount  to  an  infringe- 
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ment  of  the  copyright ;  and,  so  intending,  that  the  appropriate 
language  was  used  to  express  the  intent.  In  the  preceding  sec- 
tion, touching  books,  all  such  language  being  omitted,  the  infer- 
ence is  obvious  and  strong  that  it  was  not  intended  to  include 
cases  of  copying  parts  of  a  book,  but  only  the  republication  of 
the  whole. 

It  is  urged  that  this  construction  would  render  the  law  of 
little  utility,  because  it  would  be  easy  to  omit  some  unimportant 
parts,  and  thus  escape.  Whether  such  omission  would  evade 
this  law,  I  am  not  called  on  to  decide.  If  it  did,  literary  prop- 
erty would  be  better  protected  than  the  rights  of  inventors;  for 
they  can  only  have  their  private  '^***1  remedies  at  law  and  in 
equity,  if  their  inventions  are  substantially  copied.  And  au- 
thors have  not  only  these  private  remedies,  but  they,  who  attempt 
to  offer  to  the  public  reprints  of  their  works,  are  subjected  to 
severe  j)enalties.  Whether  these  j)enalties  should  be  imposed  on 
those  who  offer  some  parts  of  their  books  to  the  public,  is  for 
the  legislature  to  determine. 

As  to  maps,  charts,  engravings,  prints,  and  musical  composi- 
tions, the  legislature  has  thought  proper  to  have  the  penalties 
applied  to  any  unlawful  copy  of  such  work  made  with  design  to 
evade  the  law.  But  no  such  intention  is  manifested  in  regard 
to  unlawful  copies  of  parts  of  book 

So  far  as  I  know,  the  question  arising  in  this  case  has  not 
been  authoritatively  decided.  It  was  raised  in  the  Circuit 
Court  in  the  case  of  Backus  v.  Gould,  7  How.  798,  and  was 
ruled  p-o/oT-ma  by  the  Circuit  Court  of  New  York.  But  the 
Supreme  Court  did  not  have  occasion  to  pass  upon  it,  that  case 
having  been  decided  on  another  ground. 


THE  UNITED  STATES  v.  WILLIAM  C.  COERIE. 

[U.  S.  Circuit  Court,  District  of  South  Carolina,  I860.  — 23  Law  Bep.  145.] 

JuBisDicTioN  IN  Ckiminal  Case3.  —  A  Circuit  Court  will  not  surrender  one  charged 
with  a  capital  crime,  for  trial  in  another  j  arisdiction  for  a  minor  offense. 

PiEACY,  What  CoNSTrruTEs.  —  Slave  trade  is  not  punishable  as  piracy ;  only  such 
offenses  are  piracy  as  are  expressly  made  so  by  act  of  Congress. 
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DiSTBiCT  Attokneys,  POWERS  OF.— The  federal  district  attorneys  have  exohisive 
direction  and  authority  over  the  prosecutions  committed  by  law  to  their  charge 
until  the  cases  come  under  control  of  the  court;  thereafter  they  act  under 
direction  of  the  court. 

Constitutional  Law— Poweu  of  Peesideht  os-eh  Public  Peosecution.  —  The 
President  has  no  power  to  interfere  with  a  public  prosecution,  except  to  put  an 
end  to  it  and  discharge  the  accused;  he  has  not  the  power  to  change  the 
proceedings  nor  the  place  of  trial. 

McGeath,  J.  —  The  first  proceeding  in  this  court  against 
"William  C.  Corrie  was  upon  the  affidavit  of  Joseph  Ganahl,  fed- 
eral district  attorney  for  Georgia,  which  charged  in  substance  that 
the  defendant,  as  master  of  the  vessel  called  The  Wanderer, 
landed,  in  the  southern  district  of  Georgia,  certain  negroes  not 
held  to  service,  etc.,  with  intent  to  make  them  slaves,  and  that 
the  said  Corrie,  on  a  foreign  shore,  did  seize,  decoy,  and  forcibly 
bring,  carry,  and  receive  on  board  the  said  vessel,  such  negroes, 
Avith  intent,  etc.,  contrary  to  the  fourth  and  fifth  sections  of  the 
above-named  act  of  Congress.  Upon  this  affidavit  a  warrant 
issued  for  the  arrest  of  Corrie.  At  the  same  time  an  order  was 
asked  for  his  removal  to  Georgia,  to  be  tried  there  for  this 
offense.  After  consideration  the  order  was  refused,  because  by 
the  l^***'  express  provision  of  the  said  act,  jurisdiction  of  the 
offense  was  vested  in  the  Circuit  Court  of  the  State  where  the 
offender  was  "brought"  or  "found,"  and  Corrie  was  found  in 
South  Carolina.  It  was  also  declared  that  the  jurisdiction  in 
this  court  was  exclusive  of  the  jurisdiction  of  such  courts  in  any 
other  State.  Corrie  was  arrested  on  the  warrant,  and  was  ad- 
mitted to  bail  for  his  appearance  at  the  next  term  of  the  Federal 
Circuit  Court  for  this  State. 

After  these  proceedings,  and  before  the  said  term  of  this  Cir- 
cuit Court,  the  grand  jury,  in  the  Federal  District  Court  for 
Georgia,  returned  an  indictment  against  Corrie  for  piracy  under 
said  act  of  Congress.  An  exemplification  of  it  was  laid  before 
this  court,  and  the  motion  was  renewed  for  Corrie's  removal  to 
Georgia  for  trial.  This  court  denied  the  motion,  and  ordered 
the  amount  of  the  recognizance  of  Corrie  here  to  be  doubled. 
During  the  term  of  the  Circuit  Court  for  this  State  to  which  the 
defendant  was  recognized  to  appear,  and  before  the  grand  jury 
had  been  charged  in  his  case,  the  federal  court  in  Georgia 
issued  a  bench  warrant  for  the  arrest  of  Corrie  to  answer  for  an 
alleged  violation  of  the  Act  of  Congress  of  1818,  c.  91;  and  an 
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order  for  his  removal  to  Georgia  for  trial  was  again  asked  for, 
and  it  was  refused  for  several  reasons ;  one  of  which  was  that  it 
was  without  precedent  to  ask  a  court  having  before  it  a  criminal 
accused  of  a  capital  offense,  and  whose  case  the  grand  jury  were 
waiting  to  consider,  to  send  him  to  another  tribunal  for  trial  for 
a  minor  offense. 

Afterwards,  at  the  same  term,  Corrie's  case  was  submitted  to 
the  graud  juiy  in  this  circuit,  after  being  charged  by  Mr.  Justice 
Wayne.  They  retired  with  the  witnesses  and  returned  into 
court  without  having  found  a  bill.  The  next  day  the  foreman 
of  the  jury  asked  that  the  bill  against  Corrie  should  be  again 
submitted  to  them;  Judge  Wayne  thought  it  should  not  be;  I 
differed  in  opinion,  and  adhere  to  the  opinion  I  then  expressed. 
The  grand  jury  should  have  been  impeached,  or  allowed  to  re- 
consider the  case  if  they  desired  to  do  so ;  for  I  see  no  ground 
upon  which  they  could  be  refused  the  exei'cise  of  their  privilege 
unless  they  had  rendered  themselves  unfit.  The  grand  jury 
received  the  bill,  retired,  and  came  into  court  with  an  indictment 
against  the  defendant  for  a  violation  of  the  above-named  Act  of 
1820.  Corrie  was  taken  into  custody  by  order  of  the  court. 
At  the  end  of  the  term  he  applied  to  be  again  f**"^  admitted  to 
bail.  Judge  Wayne  left  the  matter  of  bail  with  me.  I  admitted 
him  to  bail,  with  sureties  for  his  appearance  at  court.. 

So  far  as  it  is  known  to  this  court,  the  defendant  has  never 
been  "brought"  or  "found"  within  the  limits  of  the  State  of 
Georgia,  but  he  was  "  found  "  in  South  Carolina.  While  subject 
to  the  jurisdiction  of  this  coi;irt,  the  grand  jury  of  the  federal 
Court  in  Georgia  found  an  indictment  against  him  for  a  viola- 
tion of  the  Act  of  1820,  for  Avhich  he  was  here  held  to  answer. 
In  regard  to  these  cases  there  is  a  direct  conflict  of  jurisdiction ; 
and  the  federal  district  attorney  for  this  district  now  asks  leave 
to  enter  a  nolle  prosequi  in  the  proceedings  here  against  Corrie. 
In  the  statement  made  to  the  court  of  the  proceedings  which  are 
to  succeed  the  entry  of  nol.  pros.,  it  is  understood  that  the  pur- 
pose is  now  as  it  was  when  the  order  was  asked  for  the  removal 
of  Corrie  upon  the  bench  warrant,  viz. :  to  remove  him  to  the 
federal  courts  in  Georgia  under  an  alleged  violation  of  the  Act 
of  1818,  and  then  to  try  him  for  a  violation  of  the  Act  of  1820. 
I  said  then  that  I  would  not  use  the  power  with  which  I  was 
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vested  to  remove  a  criminal  for  any  such  purpose;  and  I  have 
not  since  then  changed  my  determination. 

When,  because  of  oifenses  alleged  to  have  been  committed  in 
violation  of  the  Act  of  1820,  jurisdiction  is  claimed  by  the  Fed- 
eral Circuit  Court  in  Georgia  of  the  offense  before  this  court,  and 
of  the  offender  held  to  answer  here,  it  cannot  maintain  its  claim 
while  this  court  has  jurisdiction.  If  jurisdiction  of  the  offense 
is  claimed  by  that  court,  because  it  is  alleged  that  the  offense 
was  committed  within  the  limits  of  the  State  of  Georgia,  the 
answer  is,  no  offense  committed  under  the  Act  of  1820  can  be 
within  the  limits  of  a  State.  The  place  or  places  appointed  for 
such  trials  are  applicable  exclusively  to  offenses  committed  with- 
out the  limit  of  a  State.  To  construe  the  act  as  relating  to 
offenses  within  the  limits  of  a  State,  is  to  disregard,  in  its  desig- 
nation of  the  place  or  places  for  trial,  "  a  distinction  which  the 
legislature  has  taken,  and  must  of  course  be  respected  by  the 
court."  The  designation  of  a  place  or  places  for  trial,  applica- 
ble only  to  offenses  which  could  be  committed  outside  of  the 
limits  of  a  State,  is  equivalent  to  the  words  if  used  "  without  the 
jurisdiction  of  any  State."  The  creation  by  Congress,  therefore, 
of  an  offense  not  cognizable  in  courts  '*°"^  having  jurisdiction  of 
offenses  committed  outside  of  the  limits  of  a  State,  but  cogniz- 
able in  courts  having  jurisdiction  of  offenses  committed  within 
the  limits  of  a  State,  is  a  matter  in  regard  to  which  the  legis- 
lature has  been  silent.  "  Congress  has  not  made  such  punish- 
able, and  the  court  cannot  enlarge  the  statute."  It  seems  to  me, 
therefore,  that  the  circumstance  relied  on  to  support  a  claim  for 
the  exercise  of  jurisdiction  in  this  case  by  the  courts  of  the 
United  States  for  the  State  of  Georgia,  which  is,  that  the  viola- 
tion of  the  Act  of  1820  occurred  within  the  limits  of  the  State 
of  Georgia,  and  therefore  must  be  tried  in,  the  courts  of  that 
State,  is  the  circumstance  which  conclusively  repels  the  claim  so 
made  for  jurisdiction;  because  an  act  committed  within  the 
limits  of  the  State  of  Georgia,  and  cognizable  therefore  only  in 
the  courts  of  the  United  States  for  that  State,  is  not  an  offense 
within  the  Act  of  1820,  which  relates  exclusively  to  offenses 
cognizable  in  courts  exercising  jurisdiction  under  the  act  of 
Congress  over  crimes  and  offenses  not  committed  within  the 
jurisdiction  of  any  State.  Cognizance  of  this  offense,  therefore, 
Bkcn.  C.  C  — 44. 
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by  the  courts  of  the  United  States  for  the  State  of  Georgia, 
because  alleged  to  have  been  committed  within  the  limits  of  the 
State  of  Georgia,  and  therefore  cognizable  only  in  the  courts  of 
that  State,  is  not  consistent  with  the  plain  meaning  or  obvious 
intention  of  the  Act  of  1820.  It  does  not  respect  a  distinction 
which  Congress  has  taken ;  operates  to  enlarge  a  penal  statute ; 
makes  punishable  other  offenses  than  such  as  Congress  has  de- 
clared ;  and  this  no  court  can  do,  according  to  the  judgment  of 
the  Supreme  Court. 

I  will  now  proceed  to  show  what  are  the  crimes  declared  by 
the  Act  of  1 5th  May,  1820.  This  act  has  been  in  the  statute 
book  for  nearly  forty  years ;  but  as  yet  no  court  has  been  called 
on  to  give  to  it  a  construction  which  would  show  the  true  nature 
of  the  offenses  which  it  creates.  Whatever  hesitancy  I  might 
feel  in  undertaking  now  to  give  a  construction  to  this  act,  it  is, 
as  it  should  be,  altogether  removed  by  the  reflection  that  it  is 
proper,  nay,  imperative,  as  I  conceive,  upon  those  whose  duty 
it  is  to  expound  the  law,  to  declare  what  this  act  means.  I  con- 
sider it  moreover  necessary  to  do  so,  because  there  have  been 
verdicts  of  acquittal  rendered  by  juries  in  the  case  of  persons 
charged  with  a  violation  of  this  act ;  and  such  verditets  f***'  have 
been  regarded  as  indicative  of  a  purpose  on  the  part  of  juries 
not  to  enforce  its  provisions.  How  far  such  an  opinion  has  a 
just  foundation  may  be  seen  in  the  statement  which  I  now 
make  :  that  no  case  has  been  tried  in  the  courts  of  the  United 
States  for  the  State  of  South  Carolina,  for  alleged  violation  of 
the  Act  of  15th  May,  1820,  in  which  any  other  verdict  than 
that,  which  acquitted,  could  have  been  given  consistently  with 
the  law  and  the  evidence  in  such  case.  I  will  go  further,  and 
say  that  had  a  verdict  of  guilty  been  rendered  in  any  of  the 
cases  which  were  tried  in  the  courts  of  the  United  States  for  this 
State,  I  do  not  believe  that  any  judge  of  the  United  States 
would  have  hesitated  in  directing  a  new  trial. 

I  have  always  thought,  and  the  most  careful  consideration 
has  strengthened  the  conviction,  that  there  exists  a  misappre- 
hension of  the  act  of  Congress  of  the  15th  May,  1820.  It  has 
been  said  that  by  this  Act  of  Congress  the  slave  trade  has  been 
declared  piracy.  I  cannot  find  in  this  act  anything  which  sus- 
tains Ithat  construction  j  while  in  the  act,  and  in  other  acts  dis- 
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linctly  passed  for  the  suppression  of  the  slave  trade,  everything 
leads  us  to  reject  that  conclusion.  Offenses  similar  to  such  as 
are  prohibited  by  the  Act  of  Congress  of  1820,  were  declared  to 
be  and  punished  as  offenses  by  the  British  parliament,  when  the 
slave  trade  itself  was  legalized  by  that  body.  I  intend  to  speak 
from  the  act  itself.  The  authority  to  which  I  refer  for  the  cor- 
rectness of  the  opinion  I  am  expressing  is  in  the  words  which 
Congress  has  used  in  this  declaration  of  its  purpose.  It  is  the 
legislature,  not  the  court,  which  is  to  define  a  crime  and  ordain 
its  punishment;  and  the  intention  of  that  legislature  is  to  be 
found  in  the  words  they  employ. 

The  first  thing  which  strikes  us,  in  the  consideration  of  the 
Act  of  1820,  is  that  it  does  not  in  its  title,  nor  in  any  part  of  the 
act,  either  by  way  of  modification,  amendment,  or  repeal,  refer 
to  the  previously  existing  slave-trade  laws,  or  to  the  slave  trade 
as  the  object  for  which  its  provisions  were  intended.  In  every 
other  act  passed  for  the  suppression  of  the  slave  trade  the  pur- 
pose is  plainly  declared  in  the  title  and  in  every  section  of  such 
act.  In  the  only  portions  of  this  act  in  which  the  slave  trade  is 
mentioned,  to  the  mention  of  it  are  added  certain  other  things, 
which  other  things,  when  committed,  constitute  the  offenses 
[isaj  -^hieh  the  act  prohibits.  These  offenses,  referring  to  them 
now  only  generally,  consist  of  landing  on  a  foreign  shore,  and 
there  seizing  or  decoying  a  negro  or  mulatto,  not  held  in  service 
by  the  laws  of  either  of  the  States  or  Territories  of  the  United 
States,  with  intent  to  make  him  a  slave.  And  this  offense, 
commencing  on  a  foreign  coast,  is  followed  out,  in  its  several 
stages,  as  it  affects  that  negro  or  mulatto,  in  forcibly  bringing, 
carrying,  or  receiving  him  on  board  the  vessel ;  there  confining 
and  detaining  him  with  intent  to  make  him  a  slave ;  or  trans- 
ferring him  to  another  vessel  on  the  high  seas  or  tide  water,  or 
from  on  board  landing  or  delivering  him  on  shore  with  intent 
to  sell  or  having  previously  sold  him  as  a  slave. 

From  a  very  early  period  to  1819,  various  acts  had  been 
passed  by  the  Congress  of  the  United  States  in  relation  to  the 
slave  trade,  considering  it  as  a  trade.  As  a  trade  it  had  been 
prohibited  under  heavy  penalties.  But  while  prohibited  as  a 
trade,  no  act  of  Congress  had  made  the  seizure  and  decoying  of 
negro'es  or  mulattoes  on  a  foreign  coast,  with  intent  to  make 


692  United  States  v.  Coerib. 


them  slaves,  an  offense  to  be  tried  and  punished  in  its  courts. 
That  the  slave  trade  itself,  and  such  acts  of  violence  and  spoli- 
ation are  distinct,  is  seen,  as  already  stated,  in  the  fact  that  in 
the  23  Geo.  3,  c.  31,  by  which  the  slave  trade  was  legalized,  it 
is  also  provided  that  no  commander  or  master  of  any  ship 
trading  to  Africa  shall,  by  force  or  fraud,  take  on  board 
or  carry  away  from  the  coast  of  Africa  any  native  or  negro 
of  said  country,  or  commit  or  suffer  to  be  committed  any 
violence  on  the  natives,  to  the  prejudice  of  the  trade.  As  far 
back  then  as  1750,  force,  fraud,  or  indirect  practices  in  obtain- 
ing possession  of  the  negro  were  held  so  distinct  from  the  slave 
trade  that  it  was  prohibited  and  punished  as  injurious  to  the 
trade ;  while  the  slave  trade  itself  was  permitted  and  expressly 
legalized. 

In  1819,  Congress  passed  two  acts  now  requiring  our  attention. 
One,  additional  to  such  as  were  then  of  force  in  relation  to  the 
slave  trade,  the  purpose  of  which  is  distinctly  set  forth  in  its 
title  and  in  all  of  its  provisions,  was  for  the  suppression  of  the 
slave  trade.  The  other  act  was  in  regard  to  a  purpose  equally 
clear  in  its  title  and  its  provisions ;  it  was  to  protect  the  com- 
merce of  the  United  States.  In  the  progress  of  and  towards 
the  conclusion  of  the  South  American  war,  privateering  had 
degenerated  into  f*®*'  piracy,'  and  the  depredations  committed 
had  been  so  numerous  and  daring  that  it  became  necessary  to 
legislate  for  the  protection  of  the  commerce  of  the  United  States; 
hence  the  Act  of  1819.  But  the  duration  of  that  act  was  fixed, 
and  consequently  in  1820,  if  still  necessary,  it  had  to  be  re- 
enacted.  In  the  House  of  Representatives  it  was  amended  by 
what  are  now  the  fourth  and  fifth  sections  of  the  act;  and  in 
this  form  it  became  a  law.  Such  is  a  brief  narrative  of  the  cir- 
cumstances connected  with  the  legislation  of  Congress  in  the 
Act  of  the  15th  May,  1820.  For  its  meaning  we  must  refer  to 
its  language.  And  if  it  shall  be  said  that  because  the  act  relates 
to  the  offense  of  seizing  or  decoying  a  negro  or  mulatto,  or 
using  such  a  negro  or  mulatto  in  any  of  the  modes  prohibited 
by  the  act,  with  the  intent  to  make  him  or  her  a  slave,  that, 
therefore,  it  relates  to  the  slave  trade ;  enough  has  already  been 
said  to  show  that  such  a  proposition  involves  a  confusion  in  Ijhe 
apprehension  of  degrees  of  crime,  made  very  manifest  in  the  Act 
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of  1820;  the  slave-trade  laws  of  the  United  States  up  to  the 
year  1819;  the  legislation  of  the  British  Parliament;  and  the 
obvious  distinction  between  participation  in  a  trade  or  traffic, 
business  or  commerce,  declared  unlawful,  and  acts  of  force  or 
fraud,  spoliation  or  rapine,  in  regard  to  the  subject-matter  of 
that  trade  or  traffic,  business  or  commerce,  which  may  very  well 
be  considered  as  robbery  and  piracy.  But  still  more:  when 
Congress,  in  the  exercise  of  a  power  which  it  has,  if  it  is  pleased 
to  exercise  it,  shall  make  the  slave  trade  a  piracy,  it  must  do  so 
in  terms  which  refer  to  it  as  a  trade. 

If  we  consider  now  the  persons  who,  by  the  Act  of  1820,  are 
made  liable  upon  conviction  to  the  punishment  it  inflicts,  we 
shall  see  more  clearly  how  inconsistent  it  is  with  the  idea  of  its 
connection  with  the  slave  trade.  No  one  can  be  punished  under 
the  Act  of  1820,  unless  he  is  of  the  crew  or  ship's  company. 
Hence  no  one  on  board,  although  the  owner  of  the  negroes  or 
mulattoes,  with  which  the  vessel  is  laden,  can  be  convicted  or 
punished  under  its  provisions.  In  all  other  acts  of  Congress 
passed  for  the  suppression  of  the  slave  trade,  all  persons  are 
embraced  who  by  violating  these  laws  can  be  made  liable  for 
such  offenses  in  the  courts  of  the  United  States.  It  may  very 
well  be  understood  that  such  acts  were  intended  for  the  suppres- 
sion of  the  slave  trade,  when  they  were  directed  to  all  f***^  per- 
sons upon  whom  the  courts  could  impose  punishment,  in  cases 
where  they  were  convicted  of  its  violation.  But  with  what 
show  of  reason  is  it  to  be  urged  that  an  act  is  intended  for  the 
suppression  of  the  slave  trade,  as  a  trade  or  business,  which 
imposes  its  penalties  only  on  those  persons  who  may  be  fairly 
presumed  never  able  to  engage  in  it  as  a  trade  or  business.  Nor 
can  it  be  said  that  by  the  severe  penalty,  visited  by  the  Act  of 
1820,  upon  the  crew  or  ship's  company,  it  was  intended  to 
destroy  the  agencies  by  which  the  slave  trade  could  be  carried 
on,  aud  in  this  manner  extinguish  the  trade.  For  that  construc- 
tion has  been  given  to  the  intent,  by  the  act  made  an  essential 
part  of  the  offense,  which  relieves  the  crew  of  the  penalty,  unless 
in  cases  where  they  claim  and  exercise  over  the  negroes  or 
mulattoes  the  control  of  ownership.  Without  this  evidence, 
they  may  be  guilty  of  transporting,  which  is  a  misdemeanor 
punished  by  fine  and  imprisonment;  but  they  cannot  be  held 
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guilty  of  piracy,  and  for  it  punished  by  death.  If,  then,  all 
persons  are  exempted  from  the  operation  of  the  Act  of  1820, 
except  the  crew  or  ship's  company,  and  if  the  crew  or  ship's 
company  can  never  have  been  considered  as  the  persons  for 
whose  benefit  the  slave  trade  is  carried  on,  or  who  are  able  to 
engage  in  it  as  a  trade  or  business,  does  it  not  at  once  appear 
almost  absurd  to  consider  such  an  act  as  intended  for  the  sup- 
pression of  the  slave  trade?  It  Avould  suppress  the  trade  by 
inculpating  only  those  who  never  could  be  found  guilty  of  its 
violation.  But  if  we  will  inquire  why  it  is  that  the  Act  of 
1820  relates  exclusively  to  the  crew  or  ship's  company,  and  to 
no  one  else,  we  shall  understand  the  crimes  which  the  act  de- 
clares. It  has  been  seen  that  if  they  are  persons  never  engaged 
in  the  slave  trade  as  a  trade  or  traffic,  the  act  is  meaningless. 
But  if  it  is  remembered  that  the  crew  or  ship's  company  were 
the  persons  by  whom  the  lawless  acts  were  committed,  which  in 
number  and  daring  had,  in  1819,  called  for  the  protection  to 
commerce  which  the  most  stringent  penal  legislation  could 
impose;  that  their  depredations  had  been  committed  in  all 
places  and  against  every  flag;  that  they  had  braved  the  muni- 
cipal laws  of  the  United  States ;  defrauded  its  revenues  by  the 
establishment  of  depots  on  the  frontier,  whence  constant  viola- 
tions of  its  laws  were  committed ;  and  among  these  violations 
was  the  unlawful  introduction  of  negroes, —  it  may  then  be  seen 
that  '**^1  the  crew  or  ship's  company  were  the  proper  objects  to 
which  the  penalties  of  the  act  were  directed,  because  they  were 
the  only  persons  who  would  commit  the  offenses  which  it  pro- 
hibited. The  offenses  so  committed  were  not  violations  of  the 
slave-trade  laws,  so  far  as  these  laws  regard  that  trade  as  a 
trade,  business,  or  employment;  laws  which  were  then  severe, 
and  have  not  for  forty  years  required  an  addition  to  the  penal- 
ties they  then  enforced ;  but  those  acts  of  seizing  and  decoying, 
of  force  and  fraud,  or  indirect  practices  in  obtaining  possession 
of  free  negroes  and  mulattoes,  and  making  them  slaves ;  such 
acts  as  were  in  fact  piracy ;  which,  if  committed  within  the  limits 
of  the  States  having  slaves,  had  been  by  many  if  not  by  all  of 
those  States  made  felonies,  and  were,  by  the  laws  of  those  States 
as  by  those  of  the  United  States,  punished  with  death. 

A  brief  examination  of  the  intent,  a  material  element  in  the 
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offense  under  the  Act  of  1820,  confirms  this  view.  The  intent 
which  the  act  prohibits  is  to  make  a  slave  of  such  a  negro  or 
mulatto.  It  is  peculiar  to  the  Act  of  1820.  What  does  it 
mean  ?  It  has  been  said  it  matters  not,  in  the  consideration  of 
an  offense  under  the  Act  of  1820,  what  may  have  been,  on  the 
foreign  coast,  the  condition  of  the  negro  or  mulatto,  whether  he 
was  bond  or  free.  But  from  such  a  proposition  I  dissent  alto- 
gether. The  intent  prohibited  is  to  make  a  slave.  To  make 
implies  the  creation  of  that  condition.  Of  one  already  a  slave, 
it  could  never  be  said  of  him  who  continued  his  servitude,  that 
he  had  made  him  a  slave.  The  law  may  presume  a  condition 
of  freedom  until  one  of  subjection  is  proved.  But  if  the  pre- 
sumption of  freedom,  unless  it  was  disproved,  might  support 
the  charge,  and  be  evidence  in  the  charge  of  an  intent  to  make 
that  negro  or  mulatto  a  slave;  so,  upon  the  negation  of  that 
presumption  and  proof  of  his  servitude  at  the  place  from  which 
he  was  taken,  the  charge  of  an  intent  to  make  him  a  slave 
would  be  disproved ;  in  the  same  manner  as  it  would  be,  in  a 
case  where  the  negro  or  mulatto  was  proved  to  be  held  in  servi- 
tude by  the  laws  of  a  State  or  Territory  of  the  United  States. 
The  same  reason  would  in  both  cases  lead  to  the  same  conclusion. 
Whether  the  negro  or  mulatto  was  held  to  servitude  by  the  laws 
of  either  of  the  States  or  Territories  of  the  United  States,  by  the 
laws  of  Brazil,  of  Cuba,  or  of  Africa,  of  him  it  could  not  be 
said  that  there  was  proof  of  an  intent  to  make  him  a  slave,  if  he 
was  already  a  slave, 

[156]  fjjg  ^hole  scope  of  the  Act  of  1820  in  regard  to  the 
fourth  and  fifth  sections  is  not  perceived  unless  the  third  section 
of  the  same  act  is  also  considered.  The  third,  fourth,  and  fifth 
sections  embrace  all  the  cases  in  which  robbery  may  be  com- 
mitted, whether  that  robbery  relates  to  the  rights  of  property 
or  the  rights  of  persons.  As  in  the  third  section,  whatever  may 
be  the  subject  of  property,  if  stolen,  is  declared  piracy,  for 
which,  upon  conviction,  the  offender  shall  suffer  death ;  so  in 
the  fourth  and  fifth  sections  the  right  of  personal  freedom  is 
protected,  and  he  who  violates  it  by  force  or  fraud,  in  whatever 
stage  of  the  transaction  he  is  detected,  is  a  pirate,  and  upon  con- 
viction shall  suffer  death.  Such  crimes  are  piracies,  because 
robberies;  and  robberies,  because  by  force,  fraud,  or  indirect 
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praotices,  they  deprive  the  negro  or  mulatto  of  his  i-ight  to 
freedom. 

If  the  several  offenses,  as  set  out  in  the  fourth  and  fifth  sec- 
tions, relate  only  to  a  negro  or  mulatto  not  held  in  servitude  by 
the  laws  of  either  of  the  States  or  Territories  of  the  United 
States,  and  have  no  reference  to  the  mode  in  which  the  posses- 
sion of  such  a  negro  or  mulatto  was  acquired,  then  the  master 
of  a  vessel  who  purchases  a  negro  or  mulatto  in  Brazil  or  Cuba, 
and  lands  him  upon  the  shore  of  the  United  States,  or  upon 
another  part  of  the  coast  of  Brazil  or  Cuba,  with  intent  to  sell 
him  again,  is  a  pii'ate.  If  it  could  be  necessary  to  show  that 
this  was  not  the  piracy,  which  the  act  contemplated,  it  is  but 
necessary  to  bear  in  mind  that  if  a  passenger  shall  land,  with 
intent  to  sell,  one  hundred  negroes  or  mulattoes  purchased  by 
him  in  Cuba,  he  is  subject  to  fine  and  imprisonment.  But  if 
the  captain  of  the  vessel  purchases  but  one,  and  lands  him  with 
the  same  intent,  he  would  be  considered  a  pirate,  and  must 
suffer  death.  The  piracy  would  then  consist  not  in  the  wrong 
done  to  the  negro  or  mulatto,  nor  in  the  landing  and  selling 
him,  but  in  the  fact  that,  in  the  latter  case,  it  was  done  by  the 
master  or  one  of  the  crew  of  the  vessel.  Surely,  the  statement 
of  such  a  consequence  would  be  of  itself  sufiicient  to  show  that 
the  construction  which  leads  to  it  must  be  alike  irrational  and 
illegal. 

The  landing  or  delivering  on  shore,  which  is  made  piracy 
under  the  Act  of  1820,  must  be  of  a  negro  or  mulatto,  not  held 
to  service  by  the  laws  of  either  of  the  States  or  Territories  of  the 
United  States,  with  intent  to  sell,  or  having  sold,  '^^''^  him  as  a 
slave ;  and  the  ship  or  vessel  from  on  board  of  which  he  is  so 
landed  or  delivered  on  shore,  is  that  ship  or  vessel  in  which  he 
has  been  kept  forcibly  confined  and  detained,  with  intent  to 
make  him  a  slave ;  and  this  intent  to  make  him  a  slave  is  the 
intent  to  deprive  him  of  his  right  to  personal  liberty,  to  rob 
him  of  his  freedom ;  and  such  intent  can  only  be  affirmed  of  an 
antecedent  right  to  freedom.  This  forcibly  confining  and  de- 
taining on  board  of  such  ship  or  vessel,  such  negro  or  mulatto, 
with  such  intent  is,  although  an  independent  act  in  itself,  yet  a 
stage  or  condition  of  the'  crime,  which  commenced  with  the 
seizure  or  decoy  of  the  negro  or  mulatto  on  a  foreign  coast. 
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Landing  or  delivering  on  shore,  in  the  fifth  section,  is  connected 
with  antecedent  circumstances  in  the  fifth  section,  all  of  which 
are  essential  in  establishing  the  crimes  enumerated  in  it,  and  all 
of  which  repel  the  idea  that  Congress,  in  the  creation  of  these 
crimes,  intended  or  considered  that  this,  or  any  other  of  them, 
Avas  to  be  regarded  as  a  crime  committed  within  the  limits  of  a 
State ;  therefore  to  be  tried  in  the  courts  of  the  United  States 
for  that  State ;  and  therefore  inconsistent  with  and  repugnant  to 
the  plain  meaning  and  manifest  intention  of  Congress,  in  its 
declaration  of  the  place  or  places  where  jurisdiction  should  be 
exercised  in  cases  under  this  act. 

I  come  now  to  the  consideration  of  the  motion  made  to  enter 
a  nol.  pros,  in  the  proceedings  against  William  C.  Corrie.  The 
prosecution  of  offenders  is,  by  the  Act  of  Congress  of  1789, 
made  the  special  duty  of  the  district  attorney.  His  control  over 
and  direction  of  cases  thus  committed  to  his  charge  is  exclusive, 
until  they  come  under  the  control  of  the  court.  Practically, 
however,  the  discretion  of  the  district  attorney  is  exercised  in 
relation  to  the  case  and  its  discontinuance,  until  the  trial  has 
commenced,  as  freely  as  before.  This  difference  is,  however, 
always  recognized  that  after  the  case  has  become  subject  to  judi- 
cial control,  the  district  attorney  acts  with  the  express  assent  or 
tacit  acquiescence  of  the  court. 

Although  not  so  declared  by  any  law,  it  has  been  regarded  as 
proper  that  the  President  of  the  United  States  should,  upon 
considerations  of  public  policy,  at  least  in  such  public  prosecu- 
tions as  affect  the  domestic  tranquility  or  foreign  relations  of  the 
United  States  interfere  in  criminal  cases  and  cause  their  aban- 
donment. But  this  f*®*^  right  is  exercised  only  to  put  an  end 
to  such  prosecutions,  and  to  discharge  the  accused;  never  to 
change  the  proceedings  or  the  place  of  trial. 

It  will  be  seen  with  what  pertinency  I  am  led  to  the  consid- 
eration of  the  relations  of  these  officers,  when  in  the  argument 
it  is  said  that  the  district  attorney  may  enter  a  nol.  pros,  without 
leave  of  the  court,  but  that  his  discretion  is  controlled  by  the 
President.  I  speak  of  the  President,  because  I  suppose  that  the 
directions  said  to  have  been  given  by  the  attorney-general  have 
the  sanction  of  the  President. 

It  is  true  that  the  court  has  no  power  to  command  the  prose- 
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cuting  officer  to  proceed  in  a  criminal  case  if  Jie  is  unwilling  so 

to  do.     It  is  equally  true  that  where  the  court  permits  an  entry 

of  nol.  pros,  it  adopts  and  justifies  that  proceeding.    If  the  court 

cannot  refuse  its  leave  to  the  entry  of  nol.  pros.,  it  cannot  refuse 

its  assent  or  withhold  its  justification  to  the  prosecuting  officer, 

however  desiroas  or  even  bound  it  may  be  to  do  so.     To  answer 

all  the  purposes  for  which  a  nol.  pros,  is  intended,  it  should  be 

entered  upon  the  records  of  the  court;  it  cannot  be  so  entered 

without  the  assent  of  the  judge;  this,  therefore,  would  seem  to 

lead  to  no  other  conclusion  than  that  a  motion  to  enter  it  must 

be  addressed  to  the  discretion  of  the  court. 

In  this  case  I  refuse  assent  to  an  entry  of  it.     It  is  not  made 

in  the  exercise  of  that  discretion  of  the  district  attorney  which  is 

necessary,  if  not  indispensable  with  me  as  the  evidence  of  its 

propriety.     It  is  not  made  for  the  purpose  either  of  abandoning 

a  prosecution  for  any  of  the  various  causes  which  suggest  that 

course,  but  to  prepare  the  way  for  other  proceedings  which  in 

their  operation  overrule  and  set  aside  a  judgment  of  the  court. 

Such  a  proceeding,  operating  for  such  purposes,  has  nothing  to 

recommend  it  to  me,  nor  can  it  have  place  on  the  records  of  this 

court. 

Note.    Suits  in  the  Name  op  the  TJkited  States — How  Pbosecuted. — See 
Confiscation  Cases,  7  Wall.  457,  citing  above  case. 


EGBERTS   V.  MYEES  et  al. 

[U.  8.  Circuit  Court,  District  of  Massachusetts,  18eO.  —  23  Law  Eep.  396.] 

Becoud  of  Coptrioht,  Effect  of.  —  The  record  of  a  copyright  made  in  the  form 
prescribed  by  the  Statute  of  1831,  is  at  least  prima  facie  evidence  that  a  printed 
title  of  the  book  was  duly  deposited  in  the  clerk's  office. 

Copihiqht,  Eequisites  to— Publication,  What  is. —Where  a  copyright  of  a 
book  has  been  taken  out,  a  copy  must  be  deposited  in  the  clerk's  oflice  within 
three  months  after  the  publication ;  but  public  representation  of  a  drama  is  not 
a  publication  so  as  to  require  a  copy  to  be  so  deposited. 

Literary  Peopekty— Psinting,  When  Necessaet  to  Copyeioht.— A  literary 
composition  may  be  a  book  entitled  to  copyright  without  being  printed. 

Peopeety  rN  Copyeioht  or  Deaiiia — Where  a  person  employed  as  an  actor  and 
stage  manager  by  the  proprietor  of  a  theater  agreed  with  him  to  write  a  drama, 
which  should  be  performed  in  his  theater  as  long  as  it  should  draw  good  audi^^ 
ences,  field,  that  a  copyright  of  the  drama,  when  written,  was  properly  taken 
out  by  the  author,  and  that  the  proprietor  had  no  other  right  than  that  of' 
having  the  drama  acted  in  his  theater. 
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Assignee  of  Oopybight,  Eights  of. -An  assignee  of  the  exclusive  riglit  of  acting 
and  representing  a  drama  for  one  year  tliroughout  tlie  United  States,  excepting 
five  specified  cities,  may  maintain  an  injunction  suit  in  his  own  name  against  a 
mere  Vf  rong-doer. 

E.  Merwin,  for  complainant. 

T.  W.  Clarke,  for  respondents. 

The  facts  in  this  case  suiEciently  appear  in  the  opinion  of  the 
court.,  by 

Speague,  J. — This  is  a  motion  for  a  preliminary  injunction 
to  prevent  the  acting  of  a  drama  called  the  "  Octoroon."  The 
complainant  claims  as  assignee  of  Bourcicault,  the  author,  who 
took  out  a  copyright  on  the  12th  of  December,  1859. 

The  objections  to  the  respondents  divide  themselves  into  two 
classes :  as  of  the  validity  of  the  copyright,  and  the  sufficiency 
of  the  assignment. 

The  first  objection  is  that  this  drama  had  been  performed  at 
the  "Winter  Garden  Theater,  in  New  York,  on  the  6th  day  of 
December,  1859,  and  several  other  days  previous  to  the  12th, 
and  that  Boucicault  was  thus  precluded  from  taking  out  a 
copyright. 

Whether  a  previous  publication  on  the  6th  of  December 
would  have  precluded  the  author  from  taking  out  a  copyright 
under  the  Statute  of  1831,  I  have  no  occasion  now  to  consider, 
because  acting  or  representing  is  not  a  publication.  It  has  been 
so  decided  in  England,  both  upon  the  question  of  infringement 
and  upon  the  question  of  dedication  to  the  public.  And  our 
Statute  of  1856,  c.  169,  assumes  the  doctrine  that  representation 
is  not  publication,  for  that  act  was  passed  to  give  to  the  authors 
of  dramatic  compositions  the  exclusive  right  of  acting  and  rep- 
resenting, which  they  did  not  enjoy  under  the  previous  statutes. 
Yet  the  prior  acts  secured  to  them  the  exclusive  right  of  printing 
and  publishing;  and  it  was  only  because  .publication  did  not 
embrace  acting  or  representation,  that  the  Statute  of  1856  Avas 
passed,  superadding  that  exclusive  right  to  those  previously 
enjoyed. 

The  second  objection  is  that  no  printed  title  of  this  work  was 
deposited  in  the  clerk's  office,  as  required  by  Statute  of  1831,  §  4. 
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[808]  rjjjg  Qjjjy  evidence  upon  this  point  is  the  record  from  the 
clerk's  office  of  the  taking  out  of  the  copyright,  which  is  in  the 
form  prescribed  by  that  section.  It  is  true  that  as  a  general 
rule  the  return  or  record  made  by  an  executive  officer  must  set 
forth  all  the  facts  necessary  to  give  validity  to  his  doings,  that 
the  court  may  see  whether  the  law  has  been  complied  with  or 
not.  But  this  statute  prescribes  the  form  of  the  return  or  record 
to  be  made  by  the  officer,  a  part  of  which  is  that  the  author  has 
deposited  in  the  clerk's  office  "  the  title  of  a  book,"  etc.,  "  in 
conformity  to  an  act  of  Congress  entitled,"  etc.  The  clerk  is 
thus  authorized  to  record  that  the  title  has  been  deposited  in 
conformity  with  the  act  of  Congress,  and  I  think  that  that 
record  is  prima  facie  evidence  that  the  title  was  such  as  the 
statute  requires. 

There  is  no  evidence  in  this  case  that  a  printed  title  was  not 
deposited.  It  stands  merely  upon  the  record.  If  the  author 
is  now  to  be  required  to  prove  by  other  evidence  that  this  re- 
quiremept  of  the  law  was  complied  with,  he  might  be  under  the 
necessity,  twenty  years  hence,  of  proving  by  parol  that  he  had 
deposited  a  printed  title,  which  is  not  required  to  be  preserved 
otherwise  than  by  the  record,  and  when  all  the  recollection  of 
the  transaction  may  have  been  lost ;  and  this,  too,  although  he 
had  no  power  to  have  any  other  record  made  than  that  which 
the  statute  had  expressly  prescribed.  I  have  said  that  the 
record  is  prima  fade  evidence  that  a  printed  title  was  depos- 
ited. Whether  it  is  conclusive  or  nor,  I  have  no  occasion  to 
decide. 

The  third  objection  is  that  no  copy  of  this  book  was  ever 
deposited  in  the  clerk's  office. 

The  statute  requires  that  such  copy  shall  be  deposited  within 
three  months  after  publication.  That  time  has  not  arrived. 
There  has  been  no  publication. 

The  fourth  objection  is  that  this  drama  was  never  printed. 

By  the  statute,  books,  maps,  charts,  etc.,  may  be  secured  by 
copyright.  If  this  dramatic  composition  was  a  book  within  the 
meaning  of  the  statute,  it  was  the  subject  of  copyright;  and  the 
question  is  whether  the  term  "book,"  as  applied  to  a  literary 
composition,  carries  with  it  the  requirement  of  its  being  printed. 
There  is  much  evidence  that  in  popular  language  at  the  present 
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day  the  term  "book"  implies  a  printed  work,  unless  we  are 
speaking  of  something  other  than  a  literary  composition,  as 
blank  f***'  books,  etc.  The  statute  requires  a  printed  title  page 
to  be  deposited,  and  there  is  force  in  the  argument  that  this 
indicates  that  the  work  is  to  be  printed.  So  also  the  statute 
requires  that  a  copy  shall  be  deposited  in  the  clerlis  office,  and 
be  transmitted  to  the  State  department ;  and  copies  were  at  one 
time  to  be  sent  to  the  library  of  Congress  and  the  Smithsonian 
Institution ;  and  it  may  be  urged  that  Congress  could  not  have 
contemplated  that  these  copies  might  be  in  manuscript. 

But  the  language  of  the  statute,  when  describing  what  may  be 
the  subject  of  copyright,  is,  I  think,  decisive  of  this  question. 
By  the  first  copyright  act,  which  was  in  1790,  it  was  provided, 
near  the  beginning  ofthe  first  section,  that  "the  author  ....  of 
any  boolt  already  printed  within  these  United  States  ....  shall 
have  the  sole  right  and  liberty  of  printing,  etc.,  such  book." 
And  toward  the  close  of  that  section  it  is  provided  "  that  the 
author  of  any  book  already  made  and  composed  and  not  printed 
or  published,  or  that  shall  hereafter  be  made  and  composed, 
....  shall  have  the  sole  right  and  liberty  of  printing,  etc., 
such  book."  And  the  Statute  of  1831,  now  in  force  and  under 
which  this  copjTight  was  taken  out,  in  section  first  provides 
thatthe"authorof  any  book  ....  which  may  be  now  made 
or  composed  and  not  printed  and  published,  or  shall  hereafter 
be  made  or  composed  ....  shall  have  the  sole  right  and 
liberty  of  printing,"  etc. 

Here  it  is  clearly  expressed  that  a  book  may  exist  without 
printing;  and  such  book  when  made  or  composed  is  to  be 
entitled  to  copyright. 

The  objection,  therefore,  cannot  prevail. 

The  fifth  objection  is  that  prior  to  the  writing  of  this  drama 
Boucicult  was  in  .  the  employment  of  one  Stewart,  and  wrote 
it  as  his  servant,  and  that  the  work,  therefore,  belongs  to  Stew- 
art. The  only  evidence  of  any  agreement  with  Stewart  is  his 
answer  to  a  bill  in  equity  against  him,  in  order  to  enjoin  him 
from  performing  this  drama  in  the  Winter  Garden  Theater  in 
New  York,  of  which  Stewart  was  the  proprietor. 

That  answer  has  been  filed  here  as  an  affidavit. 

If  that  answer  had  set  forth  an  agreement  such  as  the  re- 
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spondent  now  contends  for,  I  have  great  doubt  whether  it  would 
be  sufficient  without  corroboration  by  other  evidence  to  defeat 
Boucicault's  copyright.  It  was  made  by  Stewart,  '*""^  as  a 
party  to  a  suit  in  which  the  bill  of  complaint  was  under  oath, 
and  set  forth  a  right  in  the  author  to  the  exclusive  enjoyment  of 
his  own  work,  and  I  should  certainly  hesitate  before  I  should, 
upon  that  answer  alone,  when  filed  here  merely  as  an  affidavit, 
overthrow  the  copyright  of  Boucicault. 

But  the  answer  does  not  set  forth  any  such  agreement  as  the 
respondent  alleges.  It  states  that  Boucicault  was  in  the  em- 
ployment of  Stewart  as  a  performer  and  stage  manager.  It 
does  not  say  that  he  was  employed  as  an  author,  but  that,  while 
a  performer  and  manager,  he  verbally  agreed  to  Avrite  a  play 
representing  life  on  the  Mississippi,  and  that  it  should  be  per- 
formed at  Stewart's  theater  so  long  as  it  should  continue  to 
draw  good  audiences.  By  this  agreement  Stewart  acquired  no 
right  or  interest  in  the  play  to  be  written,  except  the  privilege 
of  having  it  performed  at  his  theater.  All  other  rights  were 
retained  by  the  author. 

Suppose,  instead  of  this  being  an  agreement  to  write  a  play, 
and  that  it  should  be  performed  at  that  theater,  the  play  had 
already  been  written,  and  Boucicault  had  made  this  agreement 
for  its  performance.  It  would  be  merely  a  license  for  its  rep- 
resentation in  a  particular  theater ;  and  the  fact  that  the  play 
was  not  then  in  existence  cannot  strengthen  the  right  of  Stewart, 
so  as  to  give  him  any  greater  claim  than  he  would  have  if  the 
drama  had  previously  been  written. 

It  is  quite  clear  that  Boucicault,  and  not  Stewart,  was  the 
proper  person  to  take  out  the  copyright,  which  extends  to  the 
whole  United  States.  Stewart  was  not  even  an  assignee  for  any 
portion  of  the  United  States,  but  at  most  a  licensee  for  a  partic- 
ular theater. 

The  sixth  objection  is  to  the  right  of  Roberts  to  maintain  this 
suit  as  assignee.  It  is  rested  on  two  grounds.  First,  that  the 
instrument  relied  upon  is  a  license  and  not  an  assignment.  But 
the  instrument  itself  in  terms  "assigns"  the  right  therein  named 
to  Roberts,  and  I  think  that  the  parties  intended  it  should  have 
that  effect.  The  second  ground  is  that  the  whole  right  of  Bou- 
cicault is  not  transferred,  that  it  is  only  the  right  of  representa- 
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tion,  and  that,  too,  for  a  limited  time,  and  not  for  the  whole 
territory  of  the  United  States. 

The  assignment  is  of  the  exclusive  right  of  acting  and  repre- 
sentation in  all  places  throughout  the  United  States,  '*"*'  ex- 
cepting the  cities  of  Boston,  New  York,  Philadelphia,  Baltimore, 
and  Cincinnati  for  the  term  of  one  year. 

"Whatever  force  this  objection  might  have  at  law,  it  cannot 
prevail  in  equity.  The  Statute  of  1834  sanctions  assignments 
of  copyrights  by  prescribing  the  instrument  by  which  they  are 
to  be  made,  and  a  mode  of  recording  them.  It  does  not  say 
what  interest  may  be  assigned.  But  there  is  no  sufficient  reason 
for  preventing  the  author  from  conveying  a  distinct  portion  of 
his  right.  Divisibility  as  well  as  assignability  enhances  the 
value  of  his  property,  for  he  may  find  a  purchaser  able  and 
willing  to  pay  for  a  part,  but  not  for  the  whole  of  his  copyright. 
The  exclusive  right  of  acting  and  representing  is  distinct  from 
that  of  printing  and  publishing,  created  indeed  by  a  new  statute 
which  superadds  it  to  those  pre-existing  rights;  and  there  is  no 
good  reason  why  it  should  not  be  assignable,  and  that  too,  for  a 

limited  time.  _  j    i  • 

The  respondent  is  a  mere  wrong-doer  who  has  invaded  this 
copyright,  and  intends  further  to  invade  it  within  the  time  and 
territory  which  the  author,  for  a  valuable  consideration,  has 
transferred  to  the  complainant. 

It  is  quite  clear  that  this  copyright  being  infrmged  and  in 
danger  of  further  violation  by  a  person  who  has  no  color  of 
'  rieht,  the  true  owner  ought  to  have  a  remedy. 

But  it  is  said  that  Bourcicault  ought  to  be  the  comp  amant, 
or  at  least  join  .vith  Roberts.  Why  so?  His  interest  has  not 
been  invaded  or  endangered,  nor  can  the  non-joinder  of  Bourci- 
cault in  any  way  affect  the  defendant.  He  is  not  in  danger  of 
Xing  from  another  injunction  upon  the  suit  of  Bourcicault. 
Torequire  him,  then,  to  be  joined  with  Roberts  won  d  be  an 
idle  and  nugatory  act,  beneficial  to  no  one;  and  such  acts  courts 
of  equity  do  not  require.  There  is  no  good  reason  why  the 
t^2n  prayed  for  should  not  be  grants!  on  the  application 
of  Roberts  alone.  Temporary  injuncton  granted. 
Ot  itooeris  „^_L„eka«y    Tbopeety   I.   MAOTBOEiPT.-See 
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SIMEON   BOWEN  et  al.   v.  HENRY  L.   KENDALL. 

[U.  S.  Circuit  Court,  District  of  Massacliusetts,  1860.— 23  Law.  Bep.  538,] 

Eemoval  of  Cause — Effect  on  Tnounotion. — On  the  removal  of  a  cause  an 

injunction  granted  by  the  State  court  falls;  the  motion  for  an  injunction  must 

he  renewed  in  the  Circuit  Court. 
AcooxiNTiNa  TO   Charge  Mortgagee  ■with   Usubt. — A   mortgagee  will  not  be 

required  to  account,  that  he  may  be  charged  with  usury. 
Moktgage — Power  of  Sale  in. — A  power  in  a  mortgage  to  sell  the  mortgaged 

property  is  a  matter  of  contract  and  will  not  be  overthrown  by  the  court. 

The  bill  in  equity  in  this  case  was  brought  in  the  Supreme 
Court  of  Massachusetts  for  Bristol  County,  in  September  last, 
and  an  injunction  was  granted  by  that  court  to  restrain  the 
defendant  from  selling  certain  real  estate  situated  in  Attle- 
borough,  particularly  described  in  a  certain  mortgage  made  by 
Hervey  M.  Richards  to  Benjamin  Hoppin,  to  secure  the  pay- 
ment of  twenty-five  thousand  dollars.  The  defendant  being  a 
citizen  of  Rhode  Island,  the  suit,  upon  his  petition,  was  removed 
from  the  State  court  to  the  United  States  Circuit  Court  to  be 
entered  here  on  the  next  May  term,  and  the  Supreme  Court 
thereupon,  according  to  the  act  of  Congress,  in  such  case  made 
and  provided,  could  proceed  no  further.  Taking  advantage  of 
this  state  of  affairs,  the  defendant  gave  notice,  and  was  proceed- 
ing to  sell  the  real  estate  this  day,  when  the  bill  in  equity  and 
transcript  of  proceedings  in  the  State  court  were  filed  in  this 
court,  and  an  application  made  for  an  injunction  to  restrain  him 
from  sucK  act.  It  was  suggested  to  the  court  here:  1.  That 
this  court  could  not  proceed  because  the  cause  was  not  to  be 
entered  here  until  the  coming  May  term.  2.  That  this  court 
could  not  grant  an  injunction  because  they  had  not  ordered 
sufficient  notice  to  the  adverse  party.  3.  That  the  court  could 
not  do  so  without  fully  inquiring  into  all  the  facts. 

Ellis  Ames,  and  JB.  Sanford,  for  petitioners. 

B.  a.  Curtis,  for  respondent. 

Speagub,  J.  —  Held,  that  in  a  pressing  case  like  the  present, 
he  should  deem  the  written  notice  given  by  the  plaintiffs  to  the 
defendant  of  this  application,  coupled  with  t^**J  the  evidence  that 
it  was  well  understood  by  the  defendant,  as  sufficient;  that  he 
should  grant  the  injunction  at  once,  inasmuch  as  the  Supreme 
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Court  of  the  State  had  already  done  so,  and  that  injunction  had 
not  been  judicially  dissolved;  that  he  was  not  prepared  to  say 
that  the  defendant  would  not  be  punishable  by  the  State  court 
for  a  contempt,  if  he  proceeded  to  violate  their  injunction.  But 
as  it  seemed  to  be  understood  that  the  Supreme  Court  of  the 
State  Avould  proceed  no  further,  this  court  would  forthwith 
grant  an  injunction  to  restrain  the  sale.  Whether  the  respond- 
ent would  be  liable  to  an  attachment,  should  he  proceed  to 
make  the  sale  before  the  injunction  could  be  regularly  served  on 
him,  it  being  shown  that  he  had  notice  of  this  application,  he 
had  no  occasion  now  to  determine. 

Injunction  issued. 

The  counsel  for  the  defendant,  on  a  subsequent  day,  moved 
that  the  injunction  be  dissolved. 

1.  Because  no  sufficient  notice  was  given  to  the  adverse  party 
before  this  injunction  was  granted. 

2.  Because  this  court  has  no  power  to  act  in  the  premises. 
No  bill  in  equity  has  been  properly  entered,  or  can  be  properly 
entered  in  this  court  before  the  next  May  term.  The  bill  in 
the  State  court,  where  the  injunction  was  first  granted,  was  vir- 
tually a  dead  letter  after  the  removal  from  that  court,  and  the 
injunction  fell  with  it;  and  both  are  inoperative  until  the  next 
May  term  of  this  court,  when  the  bill  could  only  be  properly 
entered  here,  and  a  new  injunction  could  not  be  granted  here 
until  that  time,  and  the  injunction  of  the  State  court  was  in 
fact  dissolved  when  the  cause  was  taken  from  that  court. 

3.  There  were  no  merits  in  the  plaintiffs'  bill,  and  an 
injunction  was  not  necessary. 

Speagtje,  J.  —  "It  could  not  have  been  the  intention  of 
Congress  to  allow  a  party  to  dissolve  an  injunction  at  his 
pleasure  (no  matter  how  important  it  was),  simply  by  removing 
the  case  into  a  court  of  the  United  States." 

Mr.  Curtis. — Undoubtedly  Congress  did  not  intend  to  do  it; 
but  my  ground  is  that  they  have  done  it,  as  they  have  done  a 
great  many  other  things  which  they  did  not  at  the  time  intend 
to  do.     I  think  Judge  McLean  in  Ohio  has  so  decided." 

Speague,  J.  —  "  I  will  hear  you  first  upon  the  merits." 
Bkuk  C.  C— 45. 
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IS411  ^jj  affidavit  of  the  defendant  was  then  read  to  show  that 
the  defendant  was  rightfully  proceeding  to  sell  under  a  power  of 
sale  mortgage,  which  was  good  and  valid,  and  in  his  hands  as  an 
innocent  purchaser,  and  that  the  plaintiffs  had  directly,  posi- 
tively, and  repeatedly,  in  writing,  recognized  it,  and  admitted 
its  validity,  and  thereupon  defendant  asks  this  court  to  dissolve 
this  injunction.  That  it  would  not  be  equitable  for  persons  who 
had  caused  another  to  purchase,  under  an  appearance  that  all 
was  right,  to  turn  around  and  repudiate  the  sale.  The  plaintiff 
now  alleges  usury  as  a  corruption  of  the  contract  between  the 
maker  and  the  original  mortgagee.  If  this  were  so,  it  is  con- 
tended that  a  court  of  equity  will  not,  or  ought  not,  to  stop  a 
sale  of  the  property  under  the  mortgage,  unless  the  balance 
admitted  to  be  due  is  brought  into  court  or  tendered.  More 
than  that,  the  party  who  sets  up  usury  and  flies  to  a  court  of 
equity,  must  come  with  clean  hands.  He  must  bring  in  the 
money  actually  advanced,  with  interest,  or  show  his  readiness 
and  ability  to  refund  it.  That  is  not  equity  which  permits  a 
man  to  hold  all  he  gets,  and  take  back  all  he  gave. 

But  this  contract  was  made  in  Rhode  Island,  and  by  the  law 
of  that  State  it  must  be  construed,  and  by  the  laws  of  that  State 
there  is  no  penalty  which  can  here  be  enforced.  At  any  rate, 
let  the  contract  be  as  it  may,  no  court  of  equity  will  enforce  a 
triple  penalty,  nor  can  it  be  enforced,  even  at  law,  before  usury 
has  actually  been  paid. 

The  counsel  for  plaintiffs  contended, — 

1.  That  the. defendant  was  not  proceeding  to  sell  in  the  manner 
pointed  out  in  the  mortgage. 

2.  That  the  State  courts  where  the  bill  was  originally  filed 
can,  by  law,  proceed  no  further  after  the  removal  of  the  cause 
therefrom.  But  by  a  petition  now  filed  here  in  the  nature  of  a 
bill  of  equity,  whereby  all  the  facts  stated  in  the  bill  are 
adopted,  and  the  record  of  the  State  court  produced,  the  plaint- 
iffs now  make  themselves  plaintiffs  here,  and  are  in  the  same 
position  as  a  plaintiff  who  files  his  bill  at  rules  or  in  vacation. 
In  England  in  cases  of  extreme  necessity,  waste,  or  emergency, 
injunctions  have  been  granted  on  a  petition  before  any  bill  had 
been  filed.  This  is  a  suit  in  court,  of  which  this  court  will  take 
cognizance. 
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3.  The  uotice  was  given,  and  the  party  actually  was  f^**i  rep- 
resented here,  and  his  representative  made  suggestions  to  the 
court,  and  afterward  said  he  would  withdraw,  but  not  until  he 
had  been  heard  and  the  decision  was  made  against  him. 

4.  As  to  the  merits,  the  plaintiifs  are  ready  to  meet  the  ques- 
tions when  answer  is  made.  The  case  cannot  be  tried  on  a  pre- 
liminary motion.  It  would  be  a  practical  demurrer,  which 
would  precipitate  a  hearing  before  evidence  taken.  The  injunc- 
tion has  been  granted.  The  time  for  hearing  on  that  question 
has  gone  by.  The  defendant  must  now  put  in  his  answer  before 
he  asks  for  its  disposition. 

On  the  merits  our  answer  is :  1.  That  Kendall,  the  defend- 
ant, had  knowledge  of  all  the  facts  touching  usury.  2.  That 
whether  he  knew  it  or  not,  the  law  is  peremptory,  and  gives  the 
plaintiifs  a  right  to  deduct  the  whole  amount  of  usury,  and 
triple  the  amount;  and  usury  can  be  set  up  against  even  an 
innocent  purchaser.  In  this  case  the  defendant  took  the  note 
overdue. 

Speague,  J. — The  original  injunction  in  this  case  was 
ordered  by  the  Supreme  Judicial  Court  of  this  State  October 
24th,  and  the  case  was  then  removed  from  the  State  court  to  be 
entered  at  the  next  term  of  the  United  States  Circuit  Court,  to 
be  held  in  May,  1861.  Thereupon  the  bill  of  complaint  and 
transcript  of  the  proceedings  in  the  State  court  were  filed  in 
this  court,  together  with  an  application  for  an  injunction ;  and 
on  the  16th  instant  an  injunction  was  granted  here.  This  was 
done  on  the  ground  that  there  existed  a  pressing  emergency  to 
prevent  a  sale  which  was  to  have  taken  place  that  very  day. 
It  seemed  to  the  court  at  the  time  that  the  urgency  of  the  case 
required  their  interference,  and  that,  too,  without  delay.  But 
the  question  is  now  presented,  had  this  court  power  to  grant 
that  injunction?  Such  power  has  been  denied  by  the  counsel. 
This  case  had  been  removed  from  the  State  court.  That  court 
could  proceed  no  further  in  the  suit,  and  the  defendant  was  not 
bound  to  enter  the  case  here  until  May  next.  It  is  contended 
that  thereby  the  injunction  of  the  State  court  became  void,  and 
that  the  defendant  could  act  without  regard  to  it.  This  court 
does  not  undertake  to  decide  how  far  that  is  true,  or  how  far  the 
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defendant  might  become  liable  as  far  a  contempt  of  court  if  he 
should  violate  the  injunction  before  it  was  in  some  other  way 
dissolved.  Suppose  the  injunction  granted  by  the  State  court 
t****'  had  been  to  restrain  a  man  from  selling  a  negotiable  note 
fraudulently  obtained,  could  a  party  holding  the  note  have  his 
case  removed  into  the  United  States  court,  and  then  sell  the 
note  in  five  minutes  after  he  had  caused  the  action  to  be 
removed  ?  This  court  feels  certain  that  Congress  never  intended 
to  produce  such  a  result.  There  is,  however,  great  difficulty  in 
so  construing  the  act  of  Congress.  It  is  highly  important  that 
the  cause  should  come  within  the  jurisdiction  of  this  court 
immediately  on  its  removal  from  the  State  court;  and  yet  such 
is  the  frame  of  the  statute  of  the  United  States  as  to  render  it 
difficult,  by  any  fair  construction  of  its  language,  to  sustain 
such  immediate  jurisdiction.  This  is  the  first  time  the  question 
has  been  presented,  and  it  need  not  now  be  decided ;  for  by  the 
view  which  I  take  of  the  case,  it  may  be  otherwise  disposed  of. 
When  the  application  for  this  injunction  was  made,  it  was  rep- 
resented that  delay  would  be  ruinous,  and  the  only  purpose  of 
the  court  in  granting  the  injunction  so  promptly  was  to  hold 
the  property  just  as  it  was  until  further  examination  could  be 
had.  And  I  shall  consider  the  question  whether  there  ought  to 
be  an  injunction  upon  the  respondent  in  the  same  manner  as  if 
the  application  therefor  had  now  been  heard  for  the  first  time. 

The  plaintiffs  in  their  bill  ask  for  an  account,  and  to  be  allowed 
to  redeem.  For  what  is  the  respondent  to  account  ?  Not  for 
rents  and  profits,  for  he  has  never  been  in  possession.  It  is 
indeed  alleged  that  some  payments  have  been  made  to  his 
assignor,  the  original  creditor,  but  these  payments  are  indorsed 
on  the  notes,  and  were  well  known  to  the  plaintiffs. 

The  only  ground  urged  for  an  account  is,  that  credit  should 
therein  be  given  for  a  statute  penalty  for  usury  taken  by  the 
original  creditor.  It  is  not  set  forth  in  the  bill  at  what  place  ■ 
the  contract  was  made,  or  where  it  was  to  be  performed.  It  is 
not  alleged  that  the  defendant  or  his  assignor  has  been  guilty  of 
a  breach  of  any  law  of  the  State  of  Rhode  Island  or  of  Massa- 
chusetts. It  is  claimed  that  three  times  the  amount  of  usury 
said  to  have  been  paid  should  be  deducted  under  the  law  of 
Massachusetts.    The  real  estate  mortgage  is  in  Massachusetts, 
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but  from  the  slight  proof  we  have,  it  is  probable  that  the  con- 
tract was  made,  and  to  be  performed  iu  Ehode  Island,  and  if  so, 
then  the  laws  of  Rhode  Island  would  govern  it.  The  defendant' 
f***'  under  oath,  expressly  denies  all  knowledge  of  any  usury, 
and  declares  himself  to  be  an  innocent  purchaser  for  a  full  con- 
sideration, and  no  one  contends  that  he  has  personally  received 
usury.  Now  this  court,  sitting  as  a  court  of  equity,  would  not 
require  from  the  defendant  an  account  in  order  that  he  should 
charge  himself  with  such  a  penalty.  In  this  case  the  defendant 
had  nothing  to  do  with  the  alleged  usury,  or  with  any  payment 
or  receipt  of  it,  and  it  is  much  better  known  to  the  insolvent 
debtor  what  sums  have  been  involved  in  his  dealings  with  the 
original  mortgagee. 

It  is  said  that  the  plaintiffs  wish  to  redeem  and  prevent  the 
sale  under  the  power  contained  in  the  mortgage,  and  allege  that 
the  defendant  is  not  disposed  to  execute  that  power  fairly,  and 
with  due  discretion.  But  if  the  plaintiffs  wish  to  redeem,  they 
should  bring  their  money  into  court,  or  tender  it,  or  at  least 
make  it  certain  that  the  defendant  can  have  it.  Here  no  money 
is  tendered ;  no  security  offered.  If  a  depreciation  of  the  prop- 
erty takes  place,  the  whole  loss  may  fall  on  the  defendant,  and  he 
has  already  offered  to  make  a  discount  if  the  plaintiff  will 
redeem,  and  to  give  an  extension  of  time  if  security  is  given  for 
the  payment  of  the  debt.  Is  it  reasonable,  then,  to  place  the 
holder  of  the  mortgage  in  a  condition  to  lose  a  portion  of  his 
debt  by  causing  delay,  when  the  property  is  yielding  but  little? 
This  ground  cannot  warrant  the  injunction. 

As  to  the  conduct  of  the  sale,  we  need  only  say  that  the 
power  of  sale  is  a  matter  of  contract,  and  should  not  be  over- 
thrown by  the  court.  If  the  defendant  exercises  his  right,  and 
executes  the  power  of  sale,  he  is  responsible  for  good  faith,  and 
must  use  proper  care  and  discretion  in  the  conduct  of  it.  If  he 
is  guilty  of  a  breach  of  trust,  he  must  answer  for  that  hereafter. 
His  pecuniary  ability  is  unquestioned,  and  the  plaintiffs  do  not 
contend  that  there  is  any  want  of  means  to  answer  for  his  good 

conduct. 

It  is  said  that  the  advertisements  of  the  sale  are  insufficient. 
But  they  seem  to  be  all  that  the  contract  between  the  parties  has 
required.     And  if  the  plaintiffs  consider  the  three  newspapers 


710  BowEN  V.  Kendall. 


which  contain  the  notice  of  sale  insufficient,  they  can  easily 
advertise  in  other  papers,  and  describe  the  property  as  fully  as 
they  please. 

Under  the  terms  of  this  contract  the  court  will  not  order  the 
creditor  to  divide  up  the  mortgaged  estate,  or  to  sell  it  f®**^  by 
retail,  or  in  parcels.  The  defendant  is  bound  to  use  good  faith, 
and  to  endeavor  to  sell  the  estate  for  the  most  it  will  bring. 
He  acts  on  his  own  responsibility,  and  the  court  will  not  now 
express  either  approbation  or  disapprobation  of  the  course  he 
proposes  to  pursue.  He  acts  under  his  contract,  and  must  do 
his  duty  to  all  concerned.  I  shall  order  the  injunction  to  be 
dissolved. 
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2.  Agency — Authobity  op  Agent. — A  clerk  aa  such  has  no  authority  to  bind  his 
employer  by  an  agreement  to  receive  goods  from  a  carrier  at  an  unusual  time ; 
nor  has  a  truckman  such  authority.— tforfdord  v.  The  IhTigier,  602. 

Duty  op  Bank  as  Agent  fob  Collection  of  Note,  see  Banks  and  Bank- 
ing, 1 ;  Usage  op  Whaefingeb  to  Eegeive  Goods,  see  Delxveky  of  Goods, 
2;  Injunction  to  Eesibain  Agent  Fboh  Bellino  Infbingement,  see 
Patent,  9. 

ALIENS.    See  Jdeisdiction,  3. 

ALLEGATION  AND  PBOOF.    See  Indictment,  3,  i. 

AMENDMENT. 

Amendment  of  Declabation — When  Allowed. — A  declaration  may  be  amended 
in  any  stage  of  the  trial,  before  the  case  is  actually  committed  to  the  jury. — 
Smith  T.  Barker,  78. 
See  Administbatobs  and  Exeoutobs,  1. 

ANCESTOE.    Liability  of  Heib  fob  Debts  of,  see  Hete,  1,  2,  3. 

ANCIENT  LAND  MAEKS.    See  Evidenoi9-8. 

ANSWEE.    Pboop  to  Oveeoome  Desial,  see  Adieibalty,  i ;  Pleating,  i ;  Equity 
Pbactice. 

APPEALS,    See  Adjubalty,  2 ;  Ebeob  and  Appeal. 

APPLICATION  OF  PAYMENTS.    See  Debtoe  and  Cbeditoe. 

APPEOPEIATION  OF  LAND.    See  Land. 

AEMY  EEGULATIONS. 

Aemy  Eegulations — Eefusal  of  Dischabge,  Effect  of.  —  Where  a  soldier  who 
has  served  out  his  term  is  refused  his  discharge,  he  is,  nevertheless,  while 
remaining  in  the  barracks,  subject  to  the  rules  of  the  estabhshnient.  —  United 
States  V.  Travers,  4G7. 

AEEEST  OF  JUDGMENT.    See  Pbactice,  1. 

ASSETS,  FAILUEE  OF.    See  Administbatobs  and  Executoes,  1,  2 

ASSIGNMENTS. 

Assignment  by  Cestui  Que  Teust — What  Passes  by. — An  assignment  by  a 
cestui  que  trust,  of  an  equitable  interest  by  way  of  contingent  remainder  for  a 
valuable  consideration,  passes  the  interest  of  the  assignor,  and  renders  the 
assignee  capable,  as  cestui  que  trust,  of  releasing  the  trustees.  —  Sullivan  v. 
SuUivan,  642. 

Effect  on  Attachment,  see  Attachment;  Assignment  of  Bank  Stock,  see 
Banks  and  Banking,  3 ;  Bills  of  Lading  ;  Copyeiqht,  i. 
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ASSUMPSIT. 

Book   Aococnt  —  Assumpsit   fob.  —  Assumpsit  will  lie    for  articles  or  services 
commonly  charged  on  took.    The  declaration  may  be  for  labor  and  services 
performed  generally. — Edwards  v.  Nichols,  43. 
See  ExTEA.  Wokk  ;  Jqindeb  of  Codnts,  see  Pleading,  10. 

ATTACHMENT. 

Attachment — Effect  of  Assignment  on.  —  Eights  under  an  attachment  depend 
on  the  state  of  the  property  when  the  attachment  was  levied,  and  cannot  be 
affected  by  a  transfer  of  the  securities  for  the  debt  by  the  assignee  under  a  void 
assignment.  —  Clarke  v.  Chase,  638. 
See  Kemov-Ui  of  Causes. 

ATTOKNEYS. 
Attobneys,  Compexsation  of.  —  An  attorney  is  entitled  to  recover  a  quantum 
•meruit  for  his  professional  services. — Newman  v.  Keffer,  502. 
See  Costs,  1 ;  Distkict  Attorneys. 

AUTHENTICATION.    See  Cektificate  ;  Deeds,  2. 

BAIL. 

1.  Bail— Suebendeb  of  Peiscipal.— Bail  cannot  surrender  their  principal  before 
a  judge  at  his  chambers.  —  Baxter  v.  Biayit,  254. 

2.  Dischabge  in  Insolvency  —  Eights^  of  Bail  Undek.  —Bail  is  not,  by  virtue  of  a 
discharge  of  the  principal  under  a  State  insolvent  law,  entitled  to  have  an  exon- 
erelur  entered  on  the  bail-piece ;  the  discharge  must  be  brought  before  the  court 
by  plea.  —  Haijton  v.  Wilkinson  247. 

3.  Intekest— Liability  of  Bail  foe.— In  a  scire /aeins  against  bail,  interest  is 
not  allowed  on  the  judgment  rendered  against  the  principal.  —Anonymous,  29. 

BANKS  AND  BANKING. 
1.  Bank— Duty  of,  as  to  Note  Received  fob  Collection.— A  bank  which 
receives  a  note  for  collection  in  the  ordinary  course  of  business,  from  a  bank 
in  another  city,  bearing  the  indorsement  of  the  latter's  cashier,  is  not  bound  to 
send  notice  of  non-payment  to  any  other  party  than  its  principal;  and  the  fact 
that  the  first  indorser  resided  in  the  same  city  with  the  first  bank,  even  it  known, 
would  not  cliange  the  duty  of  its  agency.  —  Codrington  v.  Adams,  650. 

2  Bank -Liability  fob  EEAurnLEST  Tbansfee  of  Stock,  -  Where  a  bank,  hav- 
"  ing  notice  that  stock  is  held  by  a  person  as  executor,  permits  him  to  transfer  it 

in  violation  of  his  trust  under  the  wiU,  the  bank  will  be  liable  for  tlie  stock  to 
the  person  entitled  under  the  will,  it  being  bound  to  look  to  the  exeoiitor  s  title 
before  permitting  such  transfer.  -  ioMi-J/  v.  Cmnmercial  &  F.  Bank,  331. 

3  Bank  Stock-  Teansi^  in  Bbeace  of  Tbust-Bights  of  Teansfeeee  in  Good 
Faith  -  A  transferee  of  bank  stock  to  whom  a  new  certificate  is  issued,  taking 
the  same  in  good  faith  and  without  notice,  is  not  affected  in  his  title  because  Lis 
assignor,  in  making  the  transfer,  was  guilty  of  a  breach  of  trust.-/d. 

Bee  National  Banking  Act. 

BARGAIN  AND  SALE  DEED,    See  Deeds,  4. 

BILLS  OF  LADING. 

Bill  of  Lading- Effect  of  As.signment  of. -The  assignment  of  a  bill  of  lading 
nasses  t^^roperty  in  the  goods,  and  the  consignor  thereby  loses  the  rightof 

onhe  goods  are  not  a  Uen  on  them.  -  Cwry  v.  Houlslone,  121. 
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BILL  OF  EXCEPTIONS.    See  Ebrob  and  Appfai,;  Pkactice,  2. 

BONDS. 

Action  on  Bond— Rioht,  When  AooEnES.— The  condition  of  a  bond  being  that 
the  defendaLt  should  carry  on  the  business  of  distilling  cider  brandy  lor  seven 
years  and  three  months,  and  keep  an  exact  account  of  the  quantity  distilled,  and 
deliver  to  the  plaintiff  when  demanded  one  tenth  part  thereof,  and  it  appearing 
that  the  defendant  did  carry  on  said  business,  but  kept  no  account  and  delivered 
nothing  to  the  plaintiff;  it  was  held  that  the  plaintiff  could  have  no  right  of 
action  on  the  bond  until  the  end  of  said  t«rm.  —  CoUXe  T.  Fayne,  59. 

BOOK.    See  Copyeight,  2. 

BOOK  ACOOtTNT.    Assumpsit  fob,  see  Assumpsit. 

BOUNDARIES.    See  Evidence,  8,  9 ;  Gbant,  10. 

BURDEN  OF  PROOF,    See  Mubdbb. 

CANAL.    See  Watee  Rights,  2. 

CAPITAL  CRIME.    Standisq  Mute,  Eppeot  of,  see  Obiminai.  Pbooedckb,  3; 

JUEIES,  3,  4  ;   ROBBEBY  OF  THE  MAIL. 

CARE.    See  Collision. 

CARRIER.    Uneeasonable  Deliveey  op  Goods,  see  Aoenoy,  3. 

CEDED  TERRITORY.    See  Jdbisdiotion,  4. 

CHALLENGES.    See  JUElES,  4,  5. 

CERTIFICATE. 

Ceetification  of  Papees,  SuFFiorENCY  op.  —  A  register  may  certify  by  his  deputy, 
and  the  authentication  is  sufBcient.  It  is  immaterial  whetlier  the  certificate  be 
signed  A.  B.  by  C.  D.,  deputy  or  C.  D.,  deputy,  for  A.  B.  —  Oook  v.  Bunler,  125. 

CHURCH  AND  CHURCH  PROPERTY. 

Chueoh — Division  of — Disteibction  op  Common  Peopeeti. — A  church  confer- 
ence may  consent  to 'the  division  of  the  church  into  two  bodies,  and  such 
separation  being  in  pursuance  of  proper  authority  will  carry  with  it  a  division 
of  the  common  property.  Commissioners  appointed  by  one  of  the  divisions 
have  power  to  file  a  bill  against  the  trustees  of  the  common  property  for  a 
division  of  the  same.  — Baaoom  v.  Lane,  348. 

CITIZENSHIP. 

1.  Citizenship — What  CoNSTrrnrES.  — In  an  action  of  ejectment  for  Ipnds  in  Con- 
necticut, of  which  the  defendant  had  disseized  the  plaintiff  eighteen  months 
before,  and  continued  in  possession,  part  of  the  plaintiff  were  described  as 
citizens  of  Yermont,  and  part  as  citizens  of  Connecticut,  and  the  defendant 
was  described  as  a  citizen  of  New  York,  dwelling  in  Connecticut.  Held,  that 
the  plaintiffe  were  not  citizens  of  Vermont,  nor  the  defendant  a  citizen  of  New 
York,  within  the  Constitution  and  laws  of  the  United  States,  and  that  the  cause, 
therefore,  was  not  within  the  jurisdiction  of  the  federal  courts. — BisaeU  v. 
Morton,  53. 
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CITIZENSHIP  (Continued). 
2.   Citizenship—  How  Alleged.  —If  a  party  is  described  as  a  citizen  of  the  district 

of  New  York,  lie  is  sufficiently  described  as  a  citizen  of  the  State  of  New  Yorls 

United  States  v.  Porter,  i3. 

See  JuKisDicTioN,  1,  2,  3. 

CLEARANCE.    See  Shippixg,  1. 

COLLATERAL  SECURITY.    Insuranoe  Policy  as,  see  Insurance. 

COLLISION. 
Collision,  Measube  of  Cake  to  Atoh). — In  a  case  of  collision,  the  libelant  must 
prove  not  only  negligence  on  the  part  of  the  respondent,  but  ordinary  care  on 
his  own  part.  —  The  Scow  Petrel,  589. 

COMBINATION.    See  Patektb,  1. 

COMMERCE.    See  CoNSTiruTioNAL  Law,  2. 

COMMON  CARRIER.    See  Deltveey  of  Goods,  1,  2. 

CONDEMNATION.    See  Embaeqo  Act,  2. 

CONGRESS.    PowEK  to  Commit  for  Conteiupts,  see  Contempts,  1,  2,  3. 

CONSTITUTIONAL  LAW. 

1.  CoNSTrrnnoNAL  Law — Obligation  of  Conteacts. — A  State  insolvent  law  can- 
not dischai'ge  or  suspend  the  obligation  of  a  contract,  though  made  and  to  be 
performed  within  the  State,  if  it  is  a  contract  with  a  citizen  of  another  State, 
nor  can  it  defeat  the  right  of  action  of  a  citizen  of  another  State  in  the  Circuit 
Court  of  the  United  States.  — Demeritt  v.  Exchange  Bank,  598. 

2.  CoxsTmjTioNAL  Law — State  Law  Affecting  Commerce,  Yaliditt  of. — A 
State  law  authorizing  the  seizure  and  imprisonment  of  free  negroes  brought 
into  the  State  on  board  of  any  foreign  vessel  is  unconstitutional. — Elkison  v. 
Deliesaeline,  431. 

3.  Consttictional  Law — Faith  and  Cbedit-  of  State  Records..^  While  full  faith 
and  credit  must  be  given  to  the  acts  of  one  State  in  another,  the  effect  thereof 
may  be  prescribed  by  Congress.— Pecfc  v.  WiUiaTnson,  398. 

4.  Constitutional  Law — Power  of  President  over  Public  Prosecution.— The 
President  has  no  power  to  interfere  with  a  public  prosecution,  except  to  put  an 
end  to  it  and  discharge  the  accused;  he  has  not  the  power  to  change  the 
proceedings  nor  the  place  of  trial.  —  United  Slates  v.  Corrie,  686. 

5.  Constitutional  Law— Instecohons  of  Executive,  Legality  of. —All  instruc- 
tions from  thb  executive,  which  are  not  supported  by  law,  are  illegal  and  no 
inferior  officer  is  bound  to  obey  them.  — Ex  parte  Gllchrwt,  249. 

See  Occupant  Laws,  1 ;  Statutory  Construction. 

CONTEMPTS. 

1.  Contempt— Court  Sole  Judge  of  its  Own.  —  The  Senate  and  House  of  Repre- 
'  sentatives  of  the  United  States,  as  well  as  any  court,  is  the  solo  judge  of  its 
own  contempts;  and  in  case  of  commitment  for  contempt  no  other  body  or 
court  can  have  a  right  to  inquire  directly  into  the  correctness  or  propriety  of 
the  commitment,  or  to  discharge  the  prisoner  on  habeas  oorpua.-.Bcc  parte 
John  Niigenl,  296. 
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CONTEMPTS  (Continued). 

2.  PowEB  TO  PuKiSH  FOB  CONTEMPT.  —  The  Senate  of  the  United  States  has  power 
to  punish  for  contempts  of  its  authority  in  oases  of  which  it  has  jurisdiction ; 
and  an  inquiry  who,  if  any  person,  had  violated  the  rule  of  the  Senate  which 
requires  that  all  treaties  laid  before  them  should  be  kept  secret  until  the  Senate 
should  take  off  the  [injunction  of  secrecy,  is  a  matter  within  the  jurisdiction  of 
the  Senate,  —  Id. 

3.  United  States  Senate — Eight  to  Hold  Secret  Sessions.  —  The  Senate  of  the 
United  States  has  a  right  to  hold  secret  sessions  whenever  in  its  judgment  the 
proceedings  shall  require  secrecy,  and  may  pronounce  judgment  in  secret  session 
for  a  contempt  which  took  plafio  in  secret  session,  —  Id. 

i.  Wakeant  of  Comjiitment,  'Sorts,  of. — The  warrant  of  commitment  need  not 
set  forth  the  particular  facts  which  constitute  the  alleged  contempt.  —  Id. 

CONTINUANCE. 

1.  Ai-FIDAVIT  FOE  CONTINUANOE  —  ExTEINSIO  EVIDENCE  NOT  ADMISSIBLE  TO  EXPLAIN. 

—  An  affidavit  in  support  of  a  motion  to  put  off  a  cause  for  the  absence  of  a 
witness  cannot  be  explained  by  matters  extrinsic. — Smith  v.  Barker,  52. 

2.  ApFiDAvrr  fob  Continttance — Admissibility  of  Countek-affidavits. — After 
an  af&davit  in  support  of  a  motion  for  the  continuance  of  a  cause,  on  the  ground 
of  the  absence  of  a  material  witness,  has  been  made,  the  opposite  party  may 
make  a  counter-affidavit  stating  any  circumstances  tliat  render  it  impossible 
or  improbable  that  the  evidence  of  the  witness  can  be  obtained  within  a  reason- 
able time ;  but  such  counter-affidavit  must  not  deny  the  materiality  of  the 
evidence.  —  Anonymous,  li. 

3.  'WrrKEsa — Absence  of,  When  Geound  fob  Continuing  Cause. — Where  a  wit- 
ness in  a  public  prosecution  having  been  summoned,  and  his  fees  tendered  to 
him,  refused  to  attend,  the  prosecutor  moved  to  put  off  the  trial  in  order  to  afford 
time  for  a  capias ;  the  court  ruled  that  the  trial  must  proceed,  unless  the  prose- 
cutor would  make  affidavit  that  he  could  not,  in  his  opinion.  Safely  try  the 
cause  without  the  attendance  of  the  witness.  —  United  States  v.  Frlnk,  90. 

Bee  Costs,  3. 

CONTRACTS.    ImpaieIno  Obligation  op,  see  Constitutional  Law,  1;   Weitten 
Peoof  of,  see  Evidence,  4;  Extea  Work. 

CONVEYANCES.    See  Deeds;  Eeaudulent  Conveyances;  Eegistbation. 

COPYBIGHT. 

1.  CoPYEiQHT,  Requisites  to— Publication,  What  is. —  Where  a  oopyi-ight  of  a 
book  has  been  taken  out,  a  copy  must  be  deposited  in  the  clerk's  office  within 
three  months  after  the  publication ;  but  public  representation  of  a  drama  is  not 
a  publication  so  as  to  require  a  copy  to  be  so  deposited. —J?o6e!-te  v.  Myers,  698. 

2.  Litebaey  PaoPEETY — Peikting,  When  Necesbaey  to  Copybioht. A  literai7 

composition  may  be  a  book  entitled  to  copyright  without  being  printed. Id. 

3.  Peopeety  in  Copyeight  op  Deama.  —  Where  a  person  employed  as  an  actor  and 
stage  manager  by  the  proprietor  of  a  theater  agreed  with  him  to  write  a  drama, 
which  should  be  performed  in  his  theater  as  long  as  it  should  draw  good  audi- 
ences, held,  that  a  copyright  of  the  drama,  when  written,  was  properly  taken 
out  by  the  author,  and  that  the  proprietor  had  no  other  right  than  that  oi 
having  the  drama  acted  in  his  theater.  — Id. 

i.  Assignee  of  Copyeight,  Eights  op. — An  assignee  of  the  exclusive  right  of  act- 
ing and  representing  a  drama  for  one  year  throughout  the  United  States,  except- 
ing five  specified  cities,  may  maintain  an  injunction  suit  in  his  own  name  aganst 
a  mere  wrong-doer. — Id. 
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COPYKIGHT  (Continued). 

5.  Eecobd  of  Copykight,  ErrECT  of. —The  record  of  a  copyright  made  in  the  form 
prescribed  by  the  Statute  of  1831  is  at  least  pi-ima  facie  evidence  that  a  printed 
title  of  the  book  was  duly  deposited  in  the  cleric's  office Id. 

6.  CoPYSiQHT— Infkinqemeot,  Pknalty  FOB.  —  Under  the  Act  of  Congress  of  1831, 
the  statutory  penalty  for  violation  of  a  copyright  is  not  incurred  imless  the 
defendant  reprint  a  transcript  of  the  entire  work;  it  is  not  enough  that  it 
amounts  to  an  infringement  of  plaintiff's  copyright.— JJojrei-s  v.  Jewett, 
683. 

See  Costs,  4. 

COBPORATIONS.    Officers  of,  see  Officebs  or  Coepoeations. 

OoKPORiTioxs  — Gexeeal  Powees  — PBEStricPTiON.  —  Itis  a  well-settled  principle, 
that  a  coi-poratiou  has  only  such  powers  as  are  specifically  granted,  and  such  as 
are  necessary  for  carrying  the  former  into  effect ;  and  that  these  powers  can  be 
exercised  only  for  the  purposes  contemplated  by  its  charter  or  act  of  incorpora- 
tion. But  it  may  borrow  money  or  deal  in  credits,  or  become  a  party  to  nego- 
tiable paper,  by  purchase  or  otherwise,  in  the  transaction  of  its  legitimate 
business,  if  that  is  a  convenient  mode  of  conducting  it,  unless  expressly 
prohibited.  And  the  legal  presumption,  until  the  contrary  is  shown,  is  that  its 
acts  of  that  kind  are  done  in  the  regular  course  of  its  authorized  business.  — 
SumphreyvUle  Copper  Co.  v.  Stei'ling,  3. 

COSTS. 

1.  Costs,  What  Eecotekabii!  as Where  five  members  of  a  co-partnership  were 

summoned  as  trnetees,  and  four  of  them  signed  and  made  oath  to  a  special 
answer,  on  which  they  were  discharged,  several  costs  of  travel  and  attendance 
were  allowed  to  the  four,  but  not  for  counsel  fees. — Perry  Manuf.  Co.  v. 
Brown,  547. 

2.  Costs — When  Taxed  Against  Plaintifi'. — The  court,  in  the  exercise  of  their 
discretion,  will  not  tax  costs  against  a  prevailing  plaintiff,  except  where  he 
must  have  known  that  he  was  not  entitled  to  recover  five  hundred  dollars. — 
CoUie  V.  Payne,  59. 

3.  Costs  on  Continuance. — In  a  federal  court  the  party  obtaining  a  continuance 
must  pay  the  costs  of  the  term.— Patton  v.  BlaclcweU,  125. 

4.  Costs,  on  Injunction  foe  Ikfeingemest  of  Copyeight.  —  Where  an  injunction 
is  refused,  but  the  plaintiff  still  has  a  right  to  proceed  at  law,  if  the  plaintiff 
stipulate  not  to  proceed  at  law,  costs  wiU  not  be  awarded  to  either  party.— 
Webb  V.  Bowers,  554. 

COUNSEL  FEES.    See  Costs,  1. 

COURTS.    Powee  to  Commit  foe  Contempt,  see  Contempts. 

COVENANTS. 

Covenant— Injunction  foe  Beeach  of.— A  mutual  and  reciprocal  covenant 
havin"  been  broken  by  one  party,  he  cannot  obtain  the  aid  of  a  court  of  equity 
to  restrain  the  other  covenantor  from  its  violation.  Othei-wlHe,  where  the  cove- 
nants are  independently  or  only  collaterally  connected,  though  contained  in  the 
same  instrument;  or  where  the  breach  is  of  such  a  nature  that  it  may  be  fully 
repaired,  and  such  reparation  made  a  condition  precedent  to  grantmg  the  relief 
Bought.  —C;«TO  V.  Brewer,  635. 
See  Bonds  ;  Measube  of  Damages  on  Bkeaoh  of,  see  Damages,  1,  2. 
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criminal  law. 

1.  CBimiNAL  Law — Indictment  tok  Destkoyino  Tessel.  —  The  master  may  be 
indicted  for  wilfully  destroying  a  vessel  with  intent  to  defraud  her  underwriters, 
though  the  owner  be  on  board  and  consent  to  or  command  the  destruction  of 
the  vessel. —  United  States  v.  Jacobson,  410. 

2.  Ckiminal  Law  —  Eevolt  on  Boakd  Ship,  What  is. — Any  restraint  of  a  master's 
personal  liberty,  by  force  or  threats  of  bodily  injury,  preventing  his  going 
freely  abotit  the  ship,  is  a  confinement  and  amounts  to  an  endeavnr  to  make  a 
revolt.  — r/ie  Ulysses,  529. 

See  Embezzlement  ;  Homicide  ;  Manslauohteb  ;  Muedee  ;  Eobeeey  or  the 
Mail. 

CEIMINAL  PEOCEDUBE. 

1.  Ceiminal  Pbosectttion — Authobity  Feom  the  Goveenment  not  Necessaby 
to.  — No  instruction  or  official  authorization  is  required  for  the  institution  of  a 
criminal  prosecution ;  any  citizen  may  complain  of  an  infraction  of  the  law,  and 
it  is  the  duty  of  the  judge  to  issue  a  warrant.  —  United  States  v.  Skinner,  446. 

2.  Cbimtnal  Peocess,  When  Awaeded.  —  Courts  will  not  award  criminal  process 
on  the  mere  motion  and  suggestion  of  the  district  attorney  unsupported  by 
oath.  —  United  Slates  v.  Burr,  493. 

3.  Standinq  Mute  in  Capital  Case,  Effect  or.  —  On  arraignment  for  a  capital 
offense,  if  the  person  charged  stand  mute,  the  trial  will  proceed  as  though  he 
had  pleaded  not  guilty.  —  United  States  v.  ffare,  449. 

PowEE  OF  Peesident  Oteb  Public  PEOSECtrnoN,  see  Constitutional  Law, 
4 ;  Evidence  in  Ceiminal  C.iSES,  see  Evidence,  13 ;  Ex  Post  Facto  Laws, 
1,2;  Homicide  ;  Indictment  ;  Juries,  3,  4,  5 ;  Jokisdiction,  4,  5,  6, 7,  8 ; 
MiNOES ;  MuEDEB ;  Obstbuctinq  the  Mail  ;  Pieacy  ;  Eobeeey  op  the 
Mail  ;  Slaveey,  2,  3,  4. 

DAMAGES,  MEASUEE  OF. 

1.  Measuee  of  Damaqes  on  Bbeach  of  Covenant  to  Convey.  —  The  measnre  of 
damages  in  an  action  for  breach  of  a  covenant  to  convey  lands,  the  title  to 
which  waa  not  in  the  defendant,  is  the  value  of  the  lands  at  the  time  of 
judgment. —  Wilson  v.  liobertmn,  109. 

2.  Measuee  of  Damages  on  Beeach  of  Covenant  to  Convey.— In  an  action 
for  breach  of  a  covenant  that  lands  conveyed  are  of  a  certain  quality,  the 
measure  of  damages  is  the  value  of  the  land  at  the  time  of  the  covenant  broken 
or  date  of  the  deed. — Estill  v.  Blakemore,  100. 

3.  Insueance— Damages— FoEEiGN  Con?.— The  values  of  foreign  coin  as  fixed  by 
Congress  are  only  a  standard  for  ascertaining  the  amounts  of  duties  on  imports 
and  the  measure  of  damages  on  an  insurance  contract,  where  the  amount  of  an 
invoice  is  stated  in  foreign  currency,  is  not  such  fixed  value,  but  the  actual 
value  of  such  foreign  coin,  at  the  time  of  purchase  of  the  goods.— P/ifflips  v. 
Pennsylvania  Ins.  Co.  289. 

4.  Indemnity— Measuee  of  Damages.— A.  sold  to  B.  a  negro,  and  agreed  that  if 
B.  would  defend  a  suit  brought  against  him  for  the  negro,  he.  A.,  would  make 
good  the  damages  sustained.  Upon  the  negro's  being  recovered  from  B.  it  wag 
held  that  he  was  entitled  to  recover  from  A.  in  damages  the  value  of  the  negro 
at  the  time  of  the  recovery,  and  not  the  present  value.  —  Sanders  v.  Hamilton,  20. 

5.  Damages — Awabd  of.  When  Eeveesed  on  Appeal. — In  a  case  of  marine  tort 
the  decree  of  the  District  Court  will  not  be  reversed  on  appeal  on  a  question  of 
the  amount  of  damages,  unless  it  is  cleai-ly  excessive. — Smith  v.  Jordan,  627, 

DEBT.    Penalties  Eeooveeable  as,  see  Embaego  Act,  1;  Foem  op  Weit,  see 
Pleadikq,  9. 
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DEBTOE  AND  CEEDITOB. 

Debtob  and  Ckeditok— Application  of  Payments. —Where  an  assignee  of  certain 
drafts,  in  trust  for  the  payment  of  debts  incurred  thereon,  recovers  on  some  and 
not  on  others,  the  amount  recovered  should  be  applied  pro  rata  to  the  several 
drafts.  — i^Virmers'  db  Mechanics'  Bank  v.  Stickney,  643. 
See  Exchange  •  Payment,  2. 

DECLAEATION.    Amendment  of,  see  Amendment. 

DECREE  IN  ADMIEALTY.    See  Admiralty,  3. 

DEEDS. 

1.  Deed  —  Piioof  of  Execution  by  Subsoeibiko  Witness. — A  deed  which  is  more 
than  thirty  years  old  at  the  time  of  the  hearing,  the  grantor  and  one  of  the  sub- 
scribing witnesses  being  dead,  and  the  other  testifying  to  her  own  signature  as  a 
witness,  is  sufiBciently  proved,  though  the  witness  can  neither  swear  to  the 
genuineness  of  the  grantor's  signature,  nor  the  execution  of  the  deed  by  him. — 
Lonsdale  Co.  v.  Moies,  C5j. 

2.  Deed — Execution  of.  How  Pkoved. — The  execution  of  a  deed  can  only  be 
proved  by  the  subscribing  witnesses.  To  prove  the  execution  by  authentication 
before  a  judge,  his  cetrificate  must  show  where  and  in  what  capacity  he  acted. — 
Fntton  v.  Brown,  185. 

3.  Deed — Long  Acquiescence  as  a  Bak  to  Impeachment  foe  Feacd.  —  Long 
acquiescence  and  lapse  of  time  is  a  good  ground  against  disturbing  a  deed  which 
has  been  impeached  as  fraudulent.  — Sullivan  v.  Sullivan,  642. 

4.  Babgain  and  Sale  Deed — What  Passes  by.  —  A  deed  of  bargain  and  sale  only 
passes  such  estate  as  the  grantor  has  and  can  rightfully  convey. — Mivge  v. 
Gilmour,  383. 

5.  Conveyance  —  Regisieation  of,  Necessaey  to  Pass  Legal  Estate. —Registrar 
tion  of  a  deed  of  conveyance  is  necessary  to  pass  the  legal  estate  to  the  grantee.  — 
Patton  V.  Brown,  185. 

Tedst  Deed,  see  Moetgaqes,  1 ;  Eegisteation. 

DELIVERY  OF  GOODS. 

1.  Common  Cabeiee — Deliveey  on  Whaef,  What  Constitutes.  —  To  constitute  a 
good  delivery  of  goods  from  a  ship  upon  a  wharf,  there  must  be  a  reasonable 
notice  to  the  consignee  that  the  goods  will  be  so  unladen ;  a  knowledge  casually 
acquired  by  the  consignee  that  the  vessel  has  arrived  and  will  discharge  at  a 
certain  wharf  will  not  dispense  with  such  notice.  —  The  Ship  Middlesex,  G05. 

2.  Usage  as  to  Deliveby  of  Goods  on  Whaef,  Validity  of. — A  usage  for  wharf- 
ingers to  act  as  agents  in  accepting  in  behalf  of  consignees,  goods  arriving  at 
their  several  wharves,  would  not  be  valid.  — Id. 

DEPOSITIONS. 

1.  Depositions— Admissibility  in  United  States  Couets.  —Where  the  certificate 
of  a  magistrate  taking  a  deposition  stated  it  to  have  been  written  in  his 
presence,  without  saying  by  whom,  and  it  appeared  also  that  the  substance  of 
it  had  been  reduced  to  writing  by  the  deponent  ten  days  before  at  a  different 
place  when  the  magistrate  was  not  present,  it  was  held  that  such  deposition  was 
inadmissible  in  the  United  States  courts.-  United  States  v.  Smith,  82. 

2    Depositions— Requisites  to. -Depositions  which  do  not  show,  either  in  the 
'  caption  or  body  of  them,  between  what  parties  they  were  taken  cannot  be  . 
received. — Murray  v.  Marsh,  22. 
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DEPOSITIONS  (Continued). 

3.  Depositions — To  Peove  Acts  of  Coukt  not  on  Eeooed.  —  Where  the  record  of 
an  admiralty  court  appear  to  have  heen  loosely  and  cafeleasly  kept  on  slips  of 
paper,  depositions  may  be  read  to  prove  that  an  order  for  the  sale  of  property 
was  made  in  a  cause. — Jones  v.  Walker,  25. 

DISMISSAL. 

Dismissal  op  Action — Efpeot  op.  — A  dismissal  of  a  bill,  except  upon  the  merits, 

is  no  bar  to  a  subsequent  bill  for  the  same  cause.  —  Grubhs'  Admr,  v.  Clayton's 

Fa:  30. 

DISTRESS.    See  Gbounb  Bent,  1. 

DISTRICT  ATTORNEYS. 

District  Attobsets,  Poweks  of The  federal  district  attorneys  have  exclusive 

direction  and  authority  over  the  prosecutions  committed  by  law  to  their  chai'ge 
until  the  cases  come  under  control  of  the  court;  thereafter  they  act  under 
direction  of  the  court. —  Vnited  States  v.  Gorrie,  686. 
Peocess,  When  Awaeded  to,  in  Cbiminal  Cases,  see  Okiminal  Peooedube, 
1,  2. 

DRAMA,    See  Copyeight,  1,  3,  i. 
DURESS.    See  Equity  Pleadiso,  1. 
EASEMENT.    See  Wateb  Eights,  1,  2. 
EJECTMENT. 

Ejectment — Eeooveky  in  Action  op.  —In  an  action  of  ejectment  plaintiff  may 
.  recover  less  than  he  declares  for,  but  he  cannot  recover  more  than  prayed  for.,  — 
Patton  V.  Oooper,  193. 
Judgment  A3  Evidence  op  Title,  see  Evidence,  6;  Evidence  to  Impeach 
State  Gbant,  see  Gkant,  3 ;  Geound  Rent,  1. 

EMBARGO  ACT. 

1.  Penalty  Undee  Embaego  Act — Eeooveeable  in  Action  op  Debt. An  action 

of  debt  will  lie  in  favor  of  the  United  States  to  recover  the  penalty  given  by  the 
embargo  act,  for  being  knowingly  concerned  in  a  foreign  voyage  in  violation 
of  that  act.  If  in  such  action  thedefendant  plead  nil  debet,  and  the  issue  be 
found  against  him,  the  jury,  and  not  the  court,  are  to  fix  tlie  amount  of  the 
penalty.  —  United  States  v.  Allen,  94. 

2.  Embaego  Act— Condemnation  Undee.  — The  homeward  bound  cargo  of  a  vessel 
which  proceeded  to  a  foreign  port  in  contravention  of  the  Act  of  Congi-ess  of 
the  9tli  of  January,  1808,  supplementary  to  the  general  embargo  act,  is  not  liable 
to  condemnation.  On  a  libel  against  the  vessel  for  having  thus  proceeded, 
necessity  arising  from  stress  of  weather,  and  the  condition  of  the  vessel  is  no 
defense.  —  United  States  v.  27ie  James  WeUs,  65. 

ENLISTMENT.    See  Habeas  Cqepus,  1. 

ENROLLMENT  OP  VESSEL.    See  Bhippihq,  2. 

ENTRY. 

1.  Ektby — NoTOEiETY  OP  ObjScts  Called  toe,  Necessaey.  —  The  calls  in  an  entry 
to  be  valid  must  be  for  some  notorious  object,  or  for  some  point  with  reference 
to  a  notorious  object,  so  as  to  lead  a  person  using  reasonable  diligence  to  the 
place  located. — DaUum's  Lessee  v,  BrecJcenridge,  210, 
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ENTBY  (Continued) 

2.  NoTOEiETY  OF  OBJECTS  CALLED  FOB  IN  EuTKY.  —Notoriety  will  cure  a  defect- 
ive description  in  an  entry,  and  in  case  of  conflicting  rights  will  be  sufacient, 

if  such  notoriety  is  established  before  tlie  date  of  the  conflicting  entry. Himm's 

Zessee  v,  Dickson,  19G. 

3.  Calls  in  Entey.— A  call  in  an  entry  may  be  made  good  by  description,  though 
the  object  called  for  is  not  notorious.  — Henderson  v.  Long,  188. 

4.  Land  —  Entky,  When  Takes  Effect.  —  An  entry  takes  effect  from  its  date,  and 
not  from  its  place  on  the  entry  taker's  book.  —  Graham  v.  Dudley,  228. 

5.  Calls  in  Entby,  Eepugnance  Between.  —  Of  two  calls  in  an  entry  repugnant 
to  each  other,  and  both  equally  notorious,  the  general  call  must  give  way-  and 
the  locative  call  be  adhered  to. — Id. 

Paeol  Evidence  to  ^)ENy,  see  Evidence,  2 ;  Gbant,  5,  6,  7,  8,  10 ;  Ocodpa- 

TION,  3  ;   SCBVEYS. 

EQUITY.    Assignment  by  Cestui  Que  Tbust,  see  Assignments  ;  Injunction,  1. 
EQUITY  EULES.    See  Admiralty,  4. 

EQUITY  PLEADING. 

1.  Equity — Fb.\dd  .ind  Dubess,  How  Alleged.  —  A  general  allegation  of  fraud 
and  duress  is  not  sufficient.  —  Sullivan  v.  Sullivan,  642. 

2.  Equitt — Abatement — Pendency  of  Actios  at  Law  as. — Where  there  is  not 
concurrent  jurisdiction,  the  pendency  of  an  aoion  at  law  cannot  defeat  a  suit  ^n 
equity. — Hunt  v.  Danforth,  679. 

EQUITY  PKACTICE. 

Equity  Peactice — Defendant's  Eight  to  Answee  Undek  Oath. — A  defendant 
in  chancery  has  a  right  to  make  his  answer  under  oath,  although  an  answer 
under  oath  is  waived  by  the  bill. — HoTbrook  v.  Black,  588. 
EuLZs  in  Equity,  see  Admiealty,  4. 

ebeoe  and  appeal. 

Appeal Bill  or  Exceptions— Ebeoes  Alleged  Must  Appkab  in.  —  Where  the 

rulings  of  the  court  on  letters  or  papers  are  made  the  subject  of  exception,  they 
must  be  inserted  in  the  bill  of  exceptions,  or  the  presumption  will  be  that  the 
rulings  were  correct.  —  Z/m(ed  Stales  v.  Dunham,  653. 
See  Damages,  5. 

ESTATES  op  DECEASED  PEESONS.    See  Limitations,  5,  6. 

ESTATES  TAIL. 

Estate  Tail,  How  Baeeed.— The  issue  in  tail,  with  assets,  are  barred  by  their 
ancestor's  deed  of  bargain  and  sale  with  warranty;  and  where  other  land 
descends  liable  to  a  charge,  it  is  assets  pco  tanto.  -Minge  v.  Gilmour,  383. 

ESTOPPEL. 

Estoppel  by  Matteb  In  Pais.  -  Where  a  defendant  conveyed  to  plaintiff  certain 
mills,  together  with  all  machinery,  apparatus,  etc.,  ""0^  "u  ^d  premises  or 
TemoWd  for  the  purpose  of  being  repaired";  if  the  defendant  led  the  plaintiff 
L^elieve  that  certain  machinery  was  on  the  premises,  and  having  induced  liim 
to  eonTr^t  for  the  same,  secretly  removed  it  to  prevent  its  passing  by  the  deed, 
Beon.  C.  C— 46. 
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ESTOPPEL  (Continued). 

he  would  be  estopped  from  claiming  that  it  did  not  so  pass,  in  an  action  of 
trover  by  the  plaintiff. — Smiih  v.  Sehroeder,  672. 

EVIDENCE. 

1.  EviDENOE,  PnoDUCTiON  OP— Geneeal  KdIjE. — The  best  evidence  of  which  the 
nature  of  a  thing  is  capable  must  be  given,  and  no  evidence  will  be  received 
when  better  evidence  is  in  the  party's  possession  or  power. — Polk  v.  Windel,  168. 

2.  Entky  cndek  Gkant — ADMissrBiLrrv  of  Pabol  Evidence  to  Deny.  —  Parol 
evidence  of  the  contents  of  entry  taker's  books,  which  were  lost,  in  inadmissible 
where  abstracts  of  these  books  were  madie,  and  are  in  existence.  —  Id. 

3.  FoKGEEY  or  Land  'Wat)iiakt,  Proof  of.. —  Such,  evidence  as  would  be  competent 
on  a  scire  facias  by  the  Stat«  to  repeal  a  grant,  or  in  equity,  is  receivable  to 
prove  forgery  of  a  land  wai-rant.  — Id. 

i.  Evidence —  Contbact  in  Whiting — How  Pboved. — "Where  a  party  states  a  con- 
tract which  from  evidence  exhibited  on  the  trial  appears  to  have  been  in  writing, 
he  must  either  produce  it  or  show  that  it  is  not  in  his  power  to  produce  it; 
otherwise,  no  proof  of  its  execution  or  contents  will  be  received.  —  United  States 
V.  Porter,  54. 

5.  ExpEKT  Evidence — Pbooe  or  Handweitisg.  —  Tlie  signatures  of  the  president 
and  cashier  of  a  bank  may  be  proved  by  persons  who  never  saw  them  write,  but 
whose  business  has  made  them  conversant  with  bank  bills ;  and  the  judgment  of 
persons  well  acquainted  with  hank  notes  is  sufficient  to  determine  whether  a 
note  be  genuine  or  forged.  —  United  States  v.  Eoltsclaw,  31. 

6.  Evidence — Effect  of  Jddgment  as.— In  this  case  it  was  held  further  that  the 
record  of  the  recoverj'  againt  B.  by  a  third  person  was  not  evidence  against  A.  of 
such  third  person's  title ;  but  was  evidence  to  show  the  fact  of  B.'s  eviction,  and 
the  amount  of  the  damages. ..—  Sanders  v.  Hamilton,  20. 

7.  Evidence— Deed  of  General  WAnnASTr — Title  Papees. — It  is  presumed, 
where  a  party  holds  under  a  deed  of  general  warranty,  that  the  title  papers  are  in 
the  hands  of  the  warrantor,  and  the  warrantee  is  not  required  to  produce  the 
originals,  but  may  give  in  evidence  certified  copies.  —  Cook's  Lessee  v.  Hunter, 
125. 

8.  Evidence — Heaesat  Adshssible  to  Peove  Boundaeies Hearsay  evidence  Is 

admissible  for  the  purpose  of  proving  boundaries,  ancient  \and  marks,  pedigree, 
and  prescription.  — Beard's  Lessee  v.  Talbot,  201. 

9.  Boukdakies— Admissions  of  Pabties  as  Evidence  op. — The  admissions  of 
parties  are  competent  evidence  to  the  establishment  of  boundaries,  but  are  not 
competent  to  determine  the  law  applicable  thereto.  —  Polk's  Lessee  y.  Roiert- 
son,  1Q3. 

10.  Peactice — Admission  of  Weitten  Testimony — Written  testimony  to  which 
objection  has  been  made  should  be  handed  to  the  court  for  inspection,  without 
being  read,  for  a  determination  of  its  admissibility.  — ■  Id. 

11.  Eecobds  of  United  States  Couets  — What  Sufficient  as.  —  A  record  of  the 
proceedings  against  a  bankrupt,  attested  by  the  clerk  of  the  District  Court,  is 
good  evidence,  the  act  of  Congress  not  requiring  the  certificate  of  the  presiding 
judge  in  the  case  of  records  from  United  States  courts.  —  Murray  v.  Marsh,  23. 

12.  Cehtificate  of  Dischabge  in  Insolvency,  Effect  of. —A  certificate  of  dis- 
charge in  insolvency  is  not  conclusive  evidence  that  the  discharge  was  duly 
obtained.  —  Hayton  v.  Wilkinson,  247. 

13.  Evidence  IN  Ceiminal  Cases,  Weight  of.  —  On  an  indictment  for  setting  fire 
to  a  vessel  on  tlie  liigh  seas,  the  mere  possibility  that  the  fire  might  be  occa- 
sioned by  spent  meouB  combustion,  or  by  accident,  is  no  answer  to  strong  prob- 
able evidence  against  the  prisoner ;  in  criminal  cases  a  jury  must  act  on  strong 
probabilities,  —  United  States  v.  Lockman,  564. 
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EVIDENCE  (Continued). 

Admissibility  op  Extehjsio  Evidenoe  to  Explain  Aepidavits  foe  Con- 
tinuance, see  CoNTiNDANOE,  1;  Effect  of  Reoobd  op  Copyeight,  see 
CopYEiGHT,  5 ;  Deeds,  1,  2 ;  Depositions  ;  State  Laws  as  Rules  op  Decis- 
ion IN  Federal  Coubts.  see  Fedekal  Couets,  2 ;  Impeachment  op  Valid- 
ity op  State  Geast,  see  Geant,  3 ;  Oldest  Geant  Conclusive,  see  Geant, 
5,  6 ;  Book  Account  as  Evidence  of  Paetneeship,  see  Paetneeship,  1 ; 
Lettees,  Admissibiuty  to  Deny  Paetneeship,  see  Paetneeship,  2; 
Admissions  of  Joint  Makeb  op  Note,  see  Phomissoey  Notes,  3;  AVrf- 

IIESSES. 

EXCEPTION.    See  Eeeob  and  Appeal  ;  Bight  to  Begin  and  Close  hot  Subject 
FOB,  see  Peaotice,  2. 

EXCHANGE. 

Debtor  asd  Cbeditoe— Payment— Exchange.— Where  a  rent  is  reserved  payable 
in  a  foreign  coin,  it  is  computed  at  so  much  of  the  coin  made  current  by  law,  as 
at  the  rate  of  exchange  will  be  equal  in  value  to  the  foreign  coin  in  the  country 
where  issued.— iVewmam  v.  Keffer,  502. 
See  Damages,  5. 

EXECUTION.    See  Homestead,  1,  2. 

EXECUTORS.    See  Admejisteatoes  and  Executoes. 

EXEMPTION  LAWS.    See  Homestead,  1,  2. 

EXPERT  EVIDENCE.    Peoop  op  Handwbiting,  see  Evidence,  5. 

EX  POST  FACTO  LAWS. 

1.  Ex  Post  Facto  Laws — What  abe.  — An  expostfaeto  lawis  onewhich  punishes 
as  a  crime  an  act  done  before  its  passage,  which,  when  committed,  was  not  so 
punishable.  The  term  does  not  apply  to  acts  of  a  civil  nature. — Minge  v. 
GUmour,  383. 

2.  Ex  Post  Facto  Laws  are  laws  which  affect  solely  crimes  and  criminal  cases. 

The  term  is  not  used  with  reference  to  laws  affecting  civil  cases Evans  v. 

Mohinson,  400. 

EXTRA  WORK. 

Conteact  —  Extra  Work  Beooteeable  on  Implied  Assumpsit.— The  plaintiff,  by 
special  conti'act,  agreed  to  build  certain  bridges  and  depots  for  the  defendant 
corporation,  for  which  he  was  to  be  paid  partly  in  cash  and  partly  in  shares  of 
their  capital  stock.  In  the  progress  of  the  enterprise  it  became  necessary  to  do 
much  extra  worli  and  furnish  materials  not  provided  for  in  the  special  contract. 
Held,  that  the  plaintiff  was  entitled  to  recover  the  whole  value  in  money  of  the 
extra  work  and  materials  thus  furnished,  upon  an  implied  assumpsit,  and  that 
the  agreement  to  take  pay  in  shares  did  not  extend  to  this  part  of  the  job.— 
CIdlds  V.  So-merset  &  K.  li.  li.  Co,  593. 

FAITH  AND  CREDIT  OF  STATE  ACTS.    See  Constitutional  Law,  3. 

FEDERAL  COURTS. 

1.  Federal  Cochts— Effect  op  Decisions  of  State  Courts  in.  —  Where  the 
federal  courts  have  jui-isdiction  of  a  suit  between  citizens  of  different  States, 
affecting  real  property,  they  will  adopt  the  decisions  of  the  highest  State  courts 
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as  the  local  law  of  real  property,  whether  nnder  a  statute  or  the  unwritten  law 
of  the  State.— ifewman  v.  Keffer,  502. 
2.  State  Laws— Effect  of  in  Federal  Courts.  —  The  State  laws  of  evidence 
are  rules  of  decision  in  trials  at  the  common  law  in  the  United  States  courts. — 
Vnited  States  v.  Dunham,  653. 
See  Jtjeisdiction. 

FELON.    See  Witnesses,  7. 

FOBEIGN  JUDGMENTS.    See  Judgments,  1. 

FOREIGN  MINISTER.    See  International  Law,  3. 

FRAUD.    Long  Acquiesoenoe  as  a  Bab,  see  Deeds,  3;   Equitt  Pleading,  1; 
Fraudulent  Conveyances;  Grant,  2. 

FRAUDULENT  CONVEYANCES. 

1.  Equity — Fraud  as  Ground  foe  Setting  Aside  Conveyance. — Misrepresenta- 
tions and  obtaining  a  bargain  in  consequence  thereof,  disadvantageous  to  the 
party  complaining,  is  a  ground  in  equity  for  setting  aside  a  conveyance,  although 
the  party  imposed  on  were  of  sound  understanding,  and  had  time  enough  to 
detect  the  falsehood  before  he  made  the  contract.  But  the  grantee  shall  be 
allowed  improvements  made  on  the  estate. — McAlister  v.  Barry,  24. 

2.  Conveyance  From  Child  to  Parent — Validity  of,  in  Equity. — A  conveyance 
to  a  parent  by  a  child  recently  of  age  is  prima  facie  valid,  and  it  is  incumbent  on 
the  party  attacking  it  to  show  undue  influence ;  such  a  conveyance  is  not  viewed 
as  a  sale,  but  rather  as  family  arrangement,  the  validity  of  which  does  not 
depend  on  the  adequacy  of  the  price.  —  Sullivan  v.  SuUivan,  642. 

See  Deeds,  3. 
GOVERNMENT  OFFICERS.    See  Injunction,  4;  Mandamus,  1,  2. 

GRANT. 

1.  Grant — Void  and  Voidable. — A  void  grant  is  one  issued  entirely  without 
authority,  as  distinguished  from  a  voidable  grant,  which,  though  properly 
authorized,  is  irregularly  issued.  —  Polk's  Lessee  v.  HW,,  126. 

2.  Presumption  in  Favor  of  Grant. — Irregularity  or  fraud  in  the  procurement 
of  a  grant  does  not  render  it  void  but  only  voidable,  and  the  law  presumes  as 
between  third  persons  that  all  prerequisites  to  the  issuance  have  been  complied 
with.  —  Id. 

3.  State  Grant — Evidence  to  Impeach  Validity  of.— In  ejectment  no  evidence 
other  than  of  an  entry  can  be  received  to  impeach  the  validity  of  a  State 
grant.  —  Id. 

4.  Map  Annexed  to  Grant,  Effect  of. — A  plat  annexed  to  a  grant  is  not  an 
essential  part  of  it,  and  if  recurred  to,  it  must  be  for  the  purpose  of  explanation, 
and  not  to  destroy  its  validity. — Id. 

6.  Title— Oldest  Grant  as  Evidence  of.— The  oldest  grant  is  conclusive  evi- 
dence of  title  at  law,  except  in  the  single  case  of  an  elder  legal  entry.  — Bass  v, 
Sinwiddie,  190. 

6.  Oldest  Grant,  Conclusiveness  of. — The  oldest  grant  is  evidence  of  title  at 
law,  and  can  only  be  defeated  by  producing  an  older  entry  coupled  with  a 
grant. — Pattony.  Caroihers,  207. 
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7.  Gka>'t  to  Deceased  Pebson  —  Eights  of  Heirs  Undeb.— By  the  common  law 
nothing  passes  to  the  heirs  under  a  grant  to  a  deceased  person ;  but  under  the 
statute  an  entry  and  gi-ant  in  the  name  of  a  deceased  person,  founded  on  a 
removed  warrant,  will  pass  the  land  to  the  heirs,  if  the  entry  be  in  the  lifetime 
of  the  grantee. — Soughei-ty's  Heii-s  v.  Edniiston,  194. 

8.  Graot — Effect  of  Nobth  Caeolina  Cession  Act  on. — North  Carolina  had  no 
power  after  the  Cession  Act  to  issue  grants  for  land  in  territory  ceded  thereby, 
unless  some  incipient  right  previously  existed.  It  is  therefore  competent  to 
inquire  whether  there  was  an  entry  previous  to  the  cession,  or  whether  the 
warrant  was  a  forgery. — Polk  v.  Windel,  168. 

9.  Desckiption  in  Geant — Adjacent  Construed. — Adjacent  does  not  mean 
adjoining,  it  signifies  convenient,  near  to,  or  in  the  neighborhood.  —  Henderson 
V.  Long,  188. 

10.   Gbant — Natubai.  Objects  in  a  Call  to  Govern.  —  A  call  in  a  grant  or  entry 

for  distance  gives  way  to  a  call  for  a  natural  object  or  boundary,  and  the  party 

must  go  to  the  natural  boundai'y,  though  it  vary  both  course  and  distance, — 

Simms  v.  Baker,  205. 

See  EsTRY ;  Pabol  Evidence  to  Deny  Entry  Undeb  Gbant,  see  Evidbnce, 

2;  ScEVEYS. 

GBOUND  KENT. 

1.  Ground  Kent — Bemedies  fob  Becoveby  of. — For  the  recovery  of  arrears  of 
gronnd  rent,  the  plaintiff  may  proceed  by  distress,  re-entry,  ejectment,  and 
action  of  covenant,  and  proceedings  in  one  do  not  suspend  the  others;  the 
remedies  are  cumulative.  Such  actions  will  lie  as  well  against  the  administrator, 
after  decease  of  the  covenantor.  —  JVeicmam  v.  Keffer,  502. 

2.  Inteeest— Becoveeable  on  Abbeaes  of  Geound  Bent. — Arrears  of  ground 
rent  will  bear  interest  from  the  time  they  become  payable.— -Td. 

GUABDIANSHIP. 

GuABDiAN— Motion  fob  Appointment  of.  — A  motion  for  the  appointment  of  a 
guardian  to  an  infant  party  must  be  in  writing,  and  must  state  the  name  of  the 
person  proposed,  and  his  consent  to  be  appointed. —Hai-<sftorme  v.  Sanford,  51. 

HABEAS   C0EPU8. 

1  Habeas  Cobpus- Enlistment  of  Minoes  in  the  ABMY.-The  enlistment  in  the 
armv  of  a  minor  without  the  consent  of  his  parent  is  a  ground  for  discharge,  on 
habeas  corpus,  at  tlie  instance  of  the  parent.  -  United  States  v.  Anderson  iW. 

2  Habeas  Cobpus -Jubisdiction  of  Fedeeal  CouBTS.-The  federal  courts  have 
no  jurisdiction,  either  by  common  law  or  by  statute,  on  a  petition  by  an  alien  to 
award  habeas  corpus  to  bring  up  the  body  of  an  infant  daughter  alleged  to  be 
unlawfully  detained.  —  i'x  Parte  Barry,  533. 

HANDWBITING.    See  Evidence,  5. 

HEAESAY  EVIDENCE.    See  Evidence,  8, 9, 1 

TTEIR 

1    Heie-Liability  foe  Debts  of  Ancestor.  -  If  an  heir  pay  debts  of  his  ancestor, 

s^^uch^the  land  which  descended  to  him,  as  is  equal  to  such  payments 

haU  be  deemed  t>  have  been  purchased  by  the  heir.    The  surplus  of  such  land 

ha    be   h  rged  to  him  at  its  value  at  the  time  he  sold  it;  not  what  itwas  worth 
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at  the  time  it  descended  to  him.    The  heir  is  not  liable  to  other  creditors  of  the 
ancestor  for  interest  on  such  surplus.  —  Gibson  v.  Williams,  19. 

2,  Heib — Liability  fob  Debts  of  Ancestob.  — If  the  heir  in  an  action  against  him 
on  the  bond  of  his  ancestor  plead  nothing  by  descent  or  devise,  and  it  be  found 
against  him,  judgment  shall  be  de  bonis  propriis.  —  Hamilton  v.  Simms,  25. 

3.  SoiBE  Facias  against  Heik — Eights  or  Innocext  Vendee.  —  A  scire  facias 
issued  against  an  heir  to  have  execution  of  the  lands  of  the  deceased,  but  before 
the  scire  facias  issued  the  heir  sold  the  lands,  and  it  was  held  that  the  purchaser 
from  the  heir  might,  in  the  name  of  the  heir,  be  permitted  to  plead  to  the  scire 
facias  that  the  executor  had  assets. — Hamilton  y.  Jones,  24. 

See  Estate  Tail;  Geant  to  Deceased  Person,  see  Geant,  7. 

HIGH  SEAS.    JuEisDiOTioN  of  Cbimeb,  see  Jueisdiction,  8. 

HOMESTEAD. 

1.  Execution  —  Homestead  Exemption  Laws. — Where  a  portion  of  the  defend- 
ant's lands,  on  which  is  situated  a  dwelling-house  far  exceeding  the  value  of  the 
homestead  entitled  to  exemption,  is  subject  to  a  mortgage  nearly  equal  to  the 
valne  of  that  portion  of  his  lands,  and  the  defendant  has  another  parcel,  on 
which  is  a  dwelling  occupied  by  part  of  his  family,  of  a  value  within  the  limits 
of  the  statute  exemption,  he  is  entitled,  upon  his  request,  to  have  the  latter  set 
off  and  exempted  from  sale  on  execution. — Manuf.  &  Farmer^  Bank  y.  Bay- 
less,  8. 

2.  State  Exemption  Laws — Homesteads. — S  tate  exemption  laws  apply  to  process 
issued  from  the  federal  courts.  The  homestead  of  the  head  of  a  family  is 
exempt  from  sale  on  a  judgment  rendered  by  a  court  of  the  United  States  in 
the  same  manner  as  upon  a  judgment  of  aState  court. — Id. 

HOMICIDE. 

Homicide — Malice  Pbesumed  From. — The  law  presumes  malice  from  the  fact 
of  killing,  and  any  circumstances  in  mitigation  or  of  excuse  or  justificatio^ 
must  be  proved  by  the  prisoner,  —  United  States  v.  Travers,  467. 

See  Manslaughter;  Mubdeb, 

HOUSE  OP  EEPBESENTATITE8.  Power  to  Punish  foe  Contempt,  see 
Contempts,  1. 

IMPEOVEMENTS.    See  Fbaudulent  Conveyances,  1. 

INDEMNITY.    See  Damages,  4. 

INDICTMENT. 

1.  Indictment  Will  Lie  fob  Statutory  Offense. — Where  a  punishment  by 
imprisonment  is  provided  by  statute  for  a  public  offense,  but  no  mode  provided 
for  securing  such  punishment,  it  is  intended  that  an  indictment  will  lie  for  such 
offense.  —  United  States  v.  Mnlebran,  426. 

2.  Indictment— Jueisdiction  Should  Appeab  on  Face  of. —  The  jurisdiction  of 
Circuit  Courts  in  criminal  case  is  confined  to  offenses  committed  in  the  district 
where  the  courts  sit,  if  committed  on  land,  and  the  indictment  should  distinctly 
show  on  its  face  that  the  offense  w  as  committed  within  the  jurisdiction  of  the 
court.—  United  States  v.  Wood,  456. 

3.  Indictment— Material  Allegations  in  must  be  Proved.  —  An  allegation  in  an 
indictment  which  is  not  impertinent  or  foreign  to  the  cause  must  be  proved, 
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aiiegation.  —  United  States  v.  Porter,  64. 
4.   iNDICTmOT-VABIANCE  BETWEEN  PnooP  AND   CuiME  Chakqed. -Where  in  a 
prosecution  for  resisting  an  officer  of  the  customs  tlie  indictment  improperly 
descnbes  the  ofSoe,  the  variance  is  fatal.  _  XTnUed  States  v.  Phelps.  89. 
Destbuction  op  Yessels,  see  Cbiminal  Law,  1 ;  Etobnce,  13. 

INDOESEMENT.    See  PnoanssoRi  Notes,  1,  2. 

V 

INFANCY.    See  Guaiidiasship  ;  Habeas  Cokpds,  1,  2 ;  Unions. 

INFEINGEMENT.    See  Copybight,  i,  6;  Costs.  4;  Parties,  1:  Patehts,  1,  2  5, 
6,  7,  8, 9.  .  .    ,  *,  o, 

INJUNCTION. 

1.  Injuxctiou,  When  Granted.— An  injunction  will  not  be  granted  during  the 
pendency  of  an  action  unless  the  parties  asking  relief  in  equitv  will  confess 
judgment  at  la.w.—Mc(theios  v.  Douglass,  ICG. 

2.  LsjUNcnoN  to  Stay  Trial.  —  Where  a  cause  is  ready  for  trial,  an  injunction  will 
not  be  granted  so  as  to  stay  the  trial. —jlf/(((p)-'s  Sxrs.  v.  Samillon,  27. 

S.  Motion-  fob  Preliminary  Injcnctio.v— Practioe.— A  motion  for  an  interlocu- 
tory injunction  is  heard  on  afBdavits  alone,  without  the  right  of  cross-examinar 
tion.~ Day  v.  Boston  Belting  Co.,  585. 
i.  Government  Officers— Power  of  Courts  to  Enjoin.— The  courts  of  the 
United  States  have  no  authority  to  enjoin  the  officers  of  the  government  against 
performing  any  merely  ministerial  act.  —McElratli  v.  Mcintosh,  559. 
Costs   on   Injunction  for  Infringement,   see   Costs,  4;   Injunction  to 
Bestrain  Breach  of  Covenant,  see  Covekants;  Patents,  5,  6,  7,  8,  9; 
Bemovaii  of  Causes. 

INSOLVENCY. 

State  Insolvent  Law,  Effect  of  Discharge  Uhdeii. — A  discharge  under  a  State 
insolvent  law  does  not  entitle  a  defendant,  in  the  custody  of  the  United  States 
courts  on  mesne  process,  to  be  released  on  common  bail.  —  Gill  v.  Jacobs,  268. 
Bights  of  Bail  Under  Discharge  in  Insolvency,  see  Bail,  2  ;  Certotoate 
OF  Discharge  as  Evidence,  see  Evidence,  12. 

INSUEANCE. 

1.  Insurance  Policy  Held  as  Collateral  Security — Effect  on  Conditions  nr. 
— A  clause  in  an  insurance  policy  that  suit  shall  only  be  brought  at  a  term  of 
court,  next  succeeding  the  loss,  applies  to  members  of  the  company  only ;  not  to 
one  who  holds  the  policy  as  collateral  security. — Smith  v.  AtlaTitic  Mat.  F.  Ins. 
Co.,  573. 

2.  Insurance — Assignment  of  Policy.  —  Under  a  clause  in  a  fire  insurance  policy 
that  the  liability  of  the  insurers  should  cease  v^)on  assignment  of  the  policy  with- 
out their  consent,  held,  that  an  assignment  to  a  mortgagee  from  whom  the  insur- 
ers subsequently  received  the  premium  for  a  renewal  was  by  such  act  ratified  by 
them ;  but  a  subsequent  conveyance  of  the  fee  by  the  mortgagor  to  the  mort- 
gagee would  avoid  the  policy.  A  transfer  to  the  mortgagee  as  collateral  security 
with  the  assent  of  the  insurers  would  not  convert  the  contract  into  a  new  one  on 
his  interest. — BUson  v.  Manufacturers'  Ins.  Co.,  290. 

See  Damages,  3;  Trusts  and  Trustees,  3. 
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INTEREST.    T.nnTf.TTT  OF  Bail  fob,  see  Bail,  3 ;  Gbouiid  Ebht, 

INTERNATIONAL  LAW. 

1.  Ihteenationai.  Law — Kights  op  Soteeeigntt. — The  fact  of  national  inde- 
pendence may  be  deduced  from  history  by  courts  exercising  jurisdiction  of 
intei-national  law;  no  explicit  official  recognition  is  necessary,  —  Consul  of 
Spain  V.  Schooner  Conception,  497. 

2.  iNTEBNATiONAtj  Law — KiQHT  OF  SovEKEiONTT. — As  rcspects  its  own  govern- 
ment, a  nation  becomes  independent  from  the  declaration  thereof,  but  as  regards 
other  nations,  only  when  recognized  by  them. —  United  States  v.  Hutcldngs,  489. 

3.  Ihteknationai,  Law — Fobeign  Minibtebs,  Who  abe.  —The  privileges  of  a  for- 
eign minister  are  not  extended  to  a  person  having  a  commission  from  a  revolu- 
tionary government  not  acknowledged  by  the  United  States.  —  United  States  v. 
Skinner,  446. 

4.  Neoteality  Lawb — What  is  a  Tiolation  of.  —  The  fitting  out  or  arming  of  a 
vessel  with  illegal  intent,  though  that  intent  appear  to  have  been  defeated  after 
the  vessel  sailed,  will  constitute  a  breach  of  the  neutrality  laws.  It  is  not  neces- 
sary that  the  vessel  illegally  fitted  out  should  be  armed,  or  in  condition  to 
commit  hostilities  on  leaving  the  United  States.  —  Id. 

5.  Intebnational  Law — DnnES  of  Neutbal  Powebs.  —  The  law  of  nations 
requires  that  strict  neutrality  should  be  observed  between  belligerents  by 
other  powers.  —  The  Maria  Joseph,  500. 

INVENTIONS.    See  Patents. 

JOINT  CONTRACT.    Effect  of  Judgment,  see  Judgment,  2. 

JUDGMENTS. 

1,  Judgment  of  State  Coubt — CoNOLusrvENESs  in  Otheb  States.  —  Tho  judg- 
ment of  one  State  court  is  not  conclusive  in  a  suit  instituted  upon  it  in  another 
State.  — Peck  v.  Williamson,  398. 

2.  Judgment  on  Joint  Conteact — Effect  of.  —  In  an  action  on  a  joint  contract 
against. two,  where  one  has  suffered  a  default  and  the  other  has  obtained  a 
verdict,  judgment  must  be  entered  up  for  both.  —  ChampUn  v.  Tllley,  71. 

Effect  as  Evidence,  see  Evidence,  6;   Pbesumphon  fbom  Vebdict,  see 
Vebdiot. 

JURISDICTION. 

1.  JuEi§DicTioN  OF  Eedeeal  Coubts— Chabaotee  or  Paeties.— Where  the  inter- 
ests of  parties  are  joint,  to  sustain  the  jurisdiction  each  of  the  plaintiffs  must 
be  competent  to  sue  each  of  the  defendants  in  the  federal  courts.  —  Tackerman 
V.  Bigelow,  631. 

2.  Jubisdiotion— Citizenship  Essential  to.— An  action  in  favor  of  the  indorsee 
of  a  promissory  note,  a  citizen  of  one  State,  against  the  indorsor,  a  citizen  of 
a  different  State,  may  be  brought  before  the  Circuit  Court  of  the  United  States 
though  the  maker  and  payee  9f  such  note  are  citizens  of  the  same  State.— Cod- 
wise  V.  Gleason,  33. 

3.  Jubisdiotion— AuEN,  Who  is.  —Federal  courts  do  not  acquire  jurisdiction  of  a 
case  because  one  of  the  parties  is  a  subject  of  a  foreign  power;  such  subject 
may  still  be  a  naturalized  citizen.  The  party  must  be  stated  to  be  an  alien  in 
express  terms.  —  Miclmelson  v.  Denison,  63. 

4.  Fedeeal  Couets— Jubisdiotion  in  Ceded  Tebbitoet. — Where  a  State  grants 
land  to  the  general  government,  reserving  in  it  u,  concurrent  jurisdiction  in 
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executing  process  tlierein,  for  offenses  committed  out  of  it,  the  federal  courts 
have  exclusive  jurisdiction  of  offenses  committed  within  such  territory.  —  United 
States  V.  Ti-avers,  467. 
6.  JuEKDicnoN  IN  CiUMiNAi,  CASES — A  Circuit  Court  will  not  surrender  one 
charged  with  a  capital  crime  for  trial  in  another  jurisdiction  for  a  minor 
offense.  —  United  Utates  v.  Cori-ie,  686. 

6.  Criminal  Cases  —  Common-Law  Jubisdiction  of  Fedeeal  Cotjets  in.  — The 
courts  of  the  United  States  have  not  oommon-law  jurisdiction  in  criminal 
cases ;  they  will  not  punish  an  offense  at  common  law  unless  punishable  by 
statute.  —  United  States  v.  Hare,  449. 

7.  Ckiminal  Cases  —  Common-Law  JtmiSDicTiON  of.  — The  federal  courts  have  oom- 
mon-law jurisdiction  of  criminal  cases,  and  may  punish  a  crime  though  there 
be  no  express  statute  for  that  purpose.  —  United  States  v.  Smitli,  430. 

8.  JtrKismcTioN — Chimes  on  the  High  Seas.  —  The  courts  of  the  United  States  have 
not  jurisdiction  of  crimes  committed  on  board  of  an  American  vessel  within  the 
jurisdiction  of  a  foreign  sovereign ;  nor  will  the  fact  that  a  person  stealing 
goods  in  a  foreign  port,  brings  them  upon  the  high  seas  in  an  American  vessel, 
give  this  jurisdiction  to  the  federal  courts. —  United  States  v.  Morel,  373. 

See  Citizenship,  1 ;  Habeas  Cqepcb,  2 ;  Indictment,  2. 

JURIES. 

1.  JnEY  —  Sepakation  Aftek  Submission  of  Case  and  Befoee  Vekdiot.  —  If  the 
jury  separate  after  a  case  is  committed  to  them,  and  before  they  have  agreed 
in  a  verdict,  and  afterwards  return  a  verdict,  it  will  be  set  aside. — Howard  v. 
Cobb,  75 ;  Lester  v.  Stanley,  58. 

2.  JuES  —  Separation  Aftek  Submission  of  Case  and  Bepobe  Verdict.  —  Neither 
the  jurors  nor  the  officer  to  whose  care  they  were  committed  can  be  compelled 
to  testify  to  the  fact  of  separation  of  a  jury  before  verdict,  and  after  submission 
of  the  case.  —  Howard  v.  Cobb,  75. 

3.  JuBX — Peiiemptoet  Challenges.  —  On  an  indictment  for  murder  twenty  per- 
emptory cliallenges  of  jurors  are  allowed. —  United  Stales  v.  Hewson,  532. 

4.  Challenge  of  Jueoes  fok  Cause— Conscientious  scruples  against  finding  a  ver- 
dict which  would  lead  to  capital  punishment  are  a  good  cause  for  challenge  of 
a  juror  in  a  capital  case.  — Id. 

5.  JuET  IN  Cmminal  Cases  Decide  the  Law  and  Fact.— It  is  the  duty  of  the 
court,  when  requested,  to  declare  the  law,  but  the  jury  are  not  bound  to  conform 
thereto,  having  the  right  to  decide  both  the  law  and  the  facts.  —  United  States  v. 
Hodges,  465. 

See  Yebdict,  1,  2. 

LAND. 

Land— Appeopblition  of.  What  Constitutes.  —An  actual  settlement  and  survey 

is  necessary  to  constitute  an  appropriation  of  land.—  Carson's  Lessee  v.  Garden, 

208. 

Damages  foe  Breach  of  Covenant  to  Convey,  see  Damages,  1,  2;  Entbt; 

Fobgery  of  Land  Waeeant,  see  Evidence,  3;  Grant;  Occupant  Laws; 

SUBVEVS. 

LAW  AND  FACT.    Decision  by  Jury,  see  Jury,  5;   Probable  Cause  a  Mixed 
Question  op,  see  Malicious  Prosecution,  2. 

LIENS.    See  Bills  op  Lading;  Maritime  Liens. 
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LIMITATIONS. 

1 .  Statute  op  Ijmitatioiis — Title  op  Adveese  Possession. — To  obtain  the  benefit 
of  the  Statute  of  Limitations  under  a  plea  of  seven  years'  possession  in  Tennes- 
see, tlie  claimant  must  have  color  of  title Patton  v.  Synei,  231. 

2.  Statute  of  Limitatioss— Adveusb  Possession  of  Laud, — No  claimant  is  en- 
titled to  the  protection  of  the  Statute  of  Limitations,  under  a  plea  of  seven 
yeais'  possession,  without  he  entered  under  color  of  title.  ^Jfc/««'s  v.  Beagan, 
240. 

3.  Eeal  Pbopebty— Title  by  Pebsoeiptiox.  — In  an  action  of  ejectment  defendant 
is  not  required  to  show  a  connected  cliain  of  conveyances  from  a  grant  to  entitle 
him  to  the  protection  of  the  Statute  of  Limitaticms ;  if  he  has  possession  and 
holds  under  a  conveyance,  though  defective,  it  is  sufBcient.  — Sawyer's  Lessee  y. 
Shannon,  111. 

4.  LuaiTATiONS  —  CoNSTKUCTiON  OF  STATUTE. — The  fourth  and  fifth  sections  of  the 
Act  of  1879,  1  Kev.  Code,  ch.  308  (see  1  Bev.  Stat.  ch.  65,  J  12),  limiting  the 
time  within  which  suits  are  to  be  brought  against  executors  and  administrators, 
must  be  talien  together,  and  the  defendant  to  entitle  himself  to  the  benefit  of 
the  fourth  must  show  that  he  has  complied  with  the  requisites  of  the  fifth  section. 
— Sond  V.  AUen,  3, 

6.  Limitation  to  Action  by  Ceeditoe  of  Deceased  Peeson. — If  there  be  no 
administrator  of  a  deceased  creditor  to  bring  suit,  the  Act  of  1789  requiring 
creditors  in  the  State  to  bring  their  actions  within  three  years  cannot  operate 
as  a  bar.  —  Grulib  v.  Clayton,  30. 

6.  Statute  op  Limiiatioks  —  Claim  Against  Estate  op  Deceased  Paetnee,  When 
Baeeed  by. — A  claim  against  the  estate  of  a  deceased  partner,  accruing  in  con- 
sequence of  the  inaolvency  of  the  surviving  partner,  after  the  Statute  of  Limitar 
tions  had  run  upon  the  claims  against  such  estate  generally,  is  not  barred, 
though  not  exhibited  within  the  period  limited  by  the  statute. — Pendleton  v. 
Phelps,  95. 

7.  Limitation — New  Peomise  by  Administeatoe — Eppeot  op Whether  an  ad- 
mission of  a  debt  of  the  intestate  by  an  administrator,  where  the  intestate  has 
been  dead  more  than  three  years,  will  take  the  case  out  of  the  Statute  of  Limita- 
tions, qucere?—  Wilkings  v.  Murphey,  21. 

8.  Limitations— KuNNiNG  op  Statute  Dueing  Wae.— The  Statute  of  Limitations 
was  suspended  during  the  continuance  of  the  war  as  to  alien  enemies  disquali- 
fied to  sue  in  our  courts. — Lewis'  Exrs.,  27. 

LITEEARY  PHOPEBTY.    See  Cdpyeight,  2,  3,  4. 
MALICE.    See  Homicide. 

MALICIOUS  PBOSECUTION. 

1.  Malicious  Pboseoution  —  Peoof  to  Maintain  Action.— In  an  action  for  mali- 
cious prosecution,  plaintiff  must  prove  malice,  express  or  implied,  and  want  of 
probable  cause,  or  the  action  will  fail.  —  Murray  v.  McLane,  405. 

2.  Pbobable  Cause — Mixed  Question  of  Law  and  Fact.— The  question  of  prob- 
able cause  is  a  mixed  question  of  law  and  fact ;  whether  the  circumstances 
alleged  to  show  probable  cause  are  true,  is  a  question  of  fact ;  whether,  if  true, 
they  amount  to  probable  cause  is  a  question  of  law  to  be  decided  by  the 
court Id. 

MANDAMUS. 

1.    GOVEENMENT"  OfPIOERS  —  PoWEBS  OP  CoUETS  TO  ISSUE  MANDAMUS  TO.  —  CoUrtS 

have  no  power  to  cause  a  writ  of  mandamus  to  issue  to  the  head  of  an  executive 
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dppartment,  for  the  purpose  of  compelling  the  performance  of  an  act  not  merely 

ministerial,  but  involving  the  exercise  of  judgment Ex  parte  Meeside  571- 

McElrath  v.  Mcliitosh,  55D.  ' 

2.  Makdamus  to  Collectok  of  the  Pokt  to  Gbakt  Cleaeance.— The  Circuit 
Court  has  power  to  issue  a  mandamus  to  a  collector,  commanding  him  to  grant 
a  clearance.  —ExpaHe  Gilclirisl,  249. 
See  Removal  of  Causes. 

MANSLAUGHTEB. 
HoMipiDE  IN  Eesistixg  Akkest — Manslaughtek.  —  Homicide  in  resisting  an  arrest 
substantially  illegal  will,  at  most,  amount  to  manslaughter.  —  Vniled  States  v. 
Tracers,  467. 

MAP.    See  Graht,  i 

maeitime  liens. 

WARrriME  Lies  for  Matebials— Kequisites  to. — The  party  claiming  a  lien  on  a 
vessel  for  materials  must  show  that  the  contract  under  which  the  materials 
were  furnished  had  reference  to  some  particular  vessel,  for  the  construction  or 
repair  whereof  said  materials  were  to  be  used.  —  The  Young  Sam,  600. 

MASTER.    See  Seamen,  6,  7,  8. 

MEASURE  OF  DAMAGES.    See  Damages,  Measuke  of. 

MILITARY  LAW.    See  Aemy  Requlatioks. 

MINORS. 

MiNOB  —  Cbiminal  Liabilitt  of,  on  Boabd  Vessel. — A  minor  who  ships  on 
board  a  vessel  without  the  knowledge  of  his  parents  may  be  convicted  of  the 
offense  of  burning  a  vessel  on  the  high  seas.  —  United  States  v.  Zochnan,  554. 
See  Guardianship  ;  Habeas  Corpus,  1,  2. 

MORTGAGES. 

1.  Deed  of  Trust  and  Mortgage  Distinguished.— An  absolute  deed  by  a  hus- 
band to  a  trustee,  in  trust  for  his  wife,  in  consideration  of  a  sum  advanced  out 
of  her  separate  estate,  will  not  be  deemed  a  mortgage  by  reason  of  the  property 
exceeding  in  value  the  amount  advanced.  —  B«ni  v.  Danforth,  678. 
2  Moetoage— Power  of  Salk  in.— A  power  in  a  mortgage  to  sell  the  mortgaged 
'  property  is  a  matter  of  contract  and  will  not  be  overthrown  by  the  court.— 
Sowen  V.  KendaU,  707. 

MURDER. 

Murdeb-Bubden  of  Pboof.-Ou  an  indictment  for  murder,  by  throwing  a 
child  overboard,  the  burden  is  on  the  government  to  prove  {where  such  a 
defense  is  set  up)  that  the  child  had  not  died  in  «,  fit  before  it  was  thrown 
overboard.  -  United  States  v.  ffewson,  532. 
See  Juries,  3. 
NATIONS,  LAW  OF.    See  International.  Law. 
NEGLIGENCE.    See  Collision;  Officebs  of  Cobporatioks ;  Sheriff,  1,  2. 
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NEUTEALITY  LAWS.    See  Ihtebnationai,  Law,  4,  5. 
NEW  PEOMISE.    Br  ADimnSTaATOB,  see  Limitatioiis,  7. 

NONSUIT. 

Nonsuit  —  SuEPHisE  as  a  Gbocnd  for  Setting  Aside. — If  a  plaintiff,  supposing 
himself  ready,  press  a  ti'ial,  and  it  is  found  on  the  trial  that  the  testimony  he  re- 
lied on  cannot  be  given  in  evidence  as  he  expected,  and  he  be  nonsuited,  the 
allegation  of  surpi-ise  shall  not  prevail  to  set  aside  the  nonsuit. — Mwrayv, 
Marsh,  22. 

NOTES.    Duty  of  Bank  in  Collection  of,  see  Banks  and  Banking,  1  j  Payment,  2. 

NOTICE. 

Notice — Open  and  Notobidus  Possession  as.  — Ylsible  possession  and  occupation 
by  the  grantee  under  an  unregistered  deed,  known  to  the  grantee  under  a  regis- 
tered deed,  is  sufficient,  if  not  controlled  by  other  circumstances,  to  warrant  a 
court  or  jury  in  finding  notice  of  the  unregistered  deed. — Lonsdale  Co.  v. 
Moies,  655. 
Duty  of  Bank  Eeceiving  Note  fob  Collechoii,  see  Banes  and  Banking,  1, 

NOKTH  CAROLINA  CESSION  ACT.    See  Gbant,  8. 

OBLIGATION  OF  CONTRACTS.    See  Constitutional  Law,  1. 

OBSTRUCTING  THE  MAIL. 

Ceiminal  Law — Obstecction  or  the  Mail. — A  warrant  in  a  civil  suit  against  a 
mail  carrier  is  no  justification  to  the  officer  executing  it,  on  an  indictment  for 
obstructing  the  mail.  —  United  States  v.  Harvey,  540. 

OCCUPANT  LAWS. 

1.  Occupant  Law — Validity  of. — The  occupant  law  of  this  State,  so  far  as  it 
violates  the  compact  with  other  States,  by  giving  preference  to  its  citizens  over 
those  of  the  other  States,  is  void.  —  Bass  v.  Binwiddie,  190. 

2.  Occupancy — Question  of  Fact — Statute  Consteued.  —  Occupancy  is  a  ques- 
tion of  fact  for  the  jury.  No  person  can  claim  the  privileges  of  an  occupant 
under  the  statute  unless  ho  has  actually  settled  on  land  claimed.  —  Id. 

3.  Occupation — Entry,  When  Binding An  occupation  entry  made  without  an 

occupancy  to  justify  it  is  good,  except  as  against  persons  who  entered  their 
claims  as  soon  as  the  preference  in  favor  of  occupants  ceased. —  Thompson  v. 
Norwood,  221. 

OFFICERS  OF  CORPORATIONS. 

Oeficebs  of  Corporations  —  Liability  to  Creditors  fob  Negligence. — An 
action  on  the  case  cannot  be  maintained  by  a  creditor  of  a  corporation  against 
the  directors  thereof  for  gross  negligence  in  the  management  of  its  affairs, 
whereby  its  property  has  been  wasted  and  its  means  of  paying  the  plaintiff 
destroyed.  —  Clark  v.  Lawrence,  637. 

PARENT  AND  CHILD.    See  Fraudulent  Conveyances,  2;  Habfas  Corpus,  1,  2. 
PAETICEPS  CRIMINIS.    See  Witnesses,  10. 


Patents.  733 

PARTIES. 

1.  PiBTiEa  TO  Bill  to  Eestrain  Intbinoement. — A  person  intei-ested  in  a  patent, 
though  not  within  the  particular  district  in  which  the  suit  is  brought,  may 
be  made  a  party  to  a  bill  to  restrain  infringement  in  such  district. — Buck  v. 
Cobb,  550. 

2,  Pasties  —  Joinder  op  Non-kesidest  Partners.  —  A  firm  in  Maryland  gave  its 
promissory  note  to  A.  signed  in  the  name  of  a  firm,  and  A.  sued  one  of  the 
partners  alone,  relying  on  the  Act  of  1789.  (See  1  Rey.  Stat.  oh.  31,  g  89.) 
Held,  that  he  might  do  so,  as  that  act  did  not  affect  the  contract,  but  only 
extended  the  remedy.  —  falyaH  T.  Goulding,  2. 

See  JuwsBicTioN,  1,  2,  3 ;  PAimsiEiiSHip,  3 ;  'Witnesses,  1,  2,  3,  4,  5. 

PARTNERSHIP. 

1.  Paetneeship — Book  Account  as  Evtbence  of.  — In  such  case  an  account  book 
containing  entries  made  by  A.  and  B.  may  go  to  the  jury  as  evidence  of  a 
partnership.  —  GhampUn  v.  TiUey,  71. 

2.  Evidence— ADMissiBiLrrv  or  Letters  to  Dent  Partnership. —In  an  action 
against  A.  and  B.  as  partners  on  a  contract  executed  iu  the  partnership 
name,  A.  suffered  a  default,  and  B.  pleaded  the  general  issue ;  held,  that  letters 
written  by  A.  in  the  partnership  name  could  not  be  read  in  evidence  by  B.  to 
show  that  he  was  not  a  partner  with  A.  —  Id. 

3.  Partnership— NoN- Joinder  op  Partner  in  Suit  by.— Where  one  of  two 
partners  brings  a  suit  upon  a  partnership  demand,  the  defendant  may  take 
advantage  of  it  at  the  trial  of  the  cause.  —  Coffee  v.  Mastland,  21G. 

See  Parties,  2 ;  Plea  op  Non-Joinder  of  Partner,  see  Pleadinq,  1. 

PATENTS. 

1  iNPRiNaEMENT  OP  PATENT,  WHAT  CoHSinnTES. — A  patent  for  a  combination  has 
'  not  been  infringed  unless  defendant  has  used,  constructed,  and  operated  it  in 

substantially  the  same  way  as  under  the  patent;  to  change  the  form  and  obtain 
a  new  manner  of  operating,  or  to  obtain  a  new  and  useful  result,  is  subject  to  a 
patent.  — «or7iamv.Jlf(xeer,  327. 

2  Patents— INPRINQEMENT  of,  What  Constitutes.  -  Where  parts  of  a  patented 
'   article  have  been  in  general  use  prior  to  the  patent,  such  parts  may  be  used  in 

another  invention,  and  such  use  will  not  be  an  infringement  on  the  patent  of 
the  first  article.  — Smith  v.  Clarlc,  345. 

3  Patehtabilitv  of  Inventions.  -An  inventor  of  a  new  and  useful  improvement 
on^  old  principle,  whereby  it  is  applied  to  a  new  and  useful  purpose,  is  entitled 
toanatentthereon.-- Etiansv.  JJobinson,  400. 

4  EXOTN  OF  PATENTS-POWER  OP  CoNOBESS. - Congress  has  the  exclusive 
™rgrant  patents,  and  to  renew  or  prolong  the  time  for  the  contmuance 

.    °J^Z^T~G^imi!aAW  DissoLUTioNOP.-Thegrantingordissolutionof  an 

5.  ^^'^°Xl^^^^.  in  the  case  of  an  alleged  infringement  of  a  patent, 
injunction  ^^J^J^^T'^^'^^^^  of  the  court.  -On-  v.  Badger,  536. 
depends  °^^' '°^^^^^TT^u.o^A^r  Inaction,  When  Granted.  -  Where 

6.  Infringement  ""^  ^^J^J^  gj  „f  j,i,  patent  for  a  number  of  years,  by  the 
^  rofnZ:^i^t:t.t:Zion,  without  h.s  ngUt  being  disputed,  it  is  good 
sale  of  licenses  to  use  injunction  till  the  hearing  against  any  one  who 
ground  fo'-^^"*'°f  „f  his  invention  may  be  questioned,  and  even 
infringes,  ''»'^°"Sh  the  ou^m      y  ^^^  ^^^  aefendant.-7d. 

made  to  <^^^^°^lf^%'Z,cTis  Suit  at  Law,  Ground  for  iNauNCTioN. - 

7.  P^^^'^-^''^"Tned  a  verdict  in  a  suit  at  law  against  a  person  infnngmg 
KLnfi:  islffiSground  for  granting  him  an  injunction  till  the  hearing 
against  another  person  infringing.  - /d. 
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8.  Injdnotion  to  Besteain  Infeingement,  When  Geantjed. — An  exclusive  posses- 
sion of  long  duration  under  a  patent  is  ground  for  granting  an  injunction  to  pre- 
vent an  infringement,  witliout  obliging  the  patentee  preyjously  to  establish  Ms 
right  at  law. — Buck  v.  Golib,  550. 

9.  Patent — Injuhction  Against  Agent  Selling  Infkisgemeht. — An  agent  who 
merely  sells  an  article  which  is  an  infringement  of  a  patent  is  a  joint  trespasser 
with  the  manufacturer  of  the  same,  and  an  injunction  will  lie  as  well  against  the 
former  as  the  latter. — Id. 

Paeties  to  Infeingement  Surr,  see  Pabties,  1, 

PAYMENT. 

1.  Payment— Pbebttmption  From  JiApse  or  Time.  —  Payment  of  a  bond  will  not  be 
presumed  from  lapse  of  time  alone  within  a  shorter  period  than  twenty  years ; 
but  where  the  demand  is  a  stale  one,  the  plaintiff  will  be  held  to  strict  pi-oof  of 
the  amount  of  damages  which  he  is  entitled  to  recover.  —  Cottle  v.  Payne,  59. 

2.  Payment  of  Note  Held  by  Bank  foe  Collection,  What  ConsTiTtiTES 

Where  one  of  three  makers  of  a  promissory  note,  payable  at  the  office  of  a  bank-' 
ing  association,  thirteen  days  before  the  note  became  due,  deposited  with  the 
company  at  their  office  a  sum  of  money  sufficient  to  meet  the  note,  and  received 
from  the  cashier  a  certificate  of  credit  for  that  sum,  "to  pay  your  note  to"  the 
payers  named  in  the  note,  and  the  bank  failed  on  the  day  the  note  fell  due, 
having,  from  the  time  of  the  deposit  up  to  the  day  of  failure,  constantly  more 
than  sufficient  funds  on  hand  to  pay  the  note ;  and  after  the  deposit  of  the 
money,  and  before  the  note  became  due,  it  was  deposited  with  the  company,  who 
held  it  lap  to  the  day  of  failure,  with  authority  to  receive  payment  upon  it,  but 
no  further  application  of  the  money  deposited  had  been  made  to  its  payment. 
Held,  that  the  note  remained  unpaid,  and  that  the  makers  were  liable  upon  it  to 
the  payees.  —  BuVburt  v.  Squires,  13. 

See  Dedtoe  and  Ceeditoe;.  Exchange. 

PEDIGREE.    See  Evtdencb,  8. 
PEEEMPTOEY  challenges.    See  Jubies,  3. 

PIEACY. 

1.  PiEACY,  What  CoNsia'DTEs.— The  crime  of  piracy  is  defined  with  reasonable 
certainty  by  the  law  of  nations,  and  by  the  acts  of  Congress,  and  consists  of 
robbery  or  forcible  depredation  upon  the  sea.  —  Uniled  States  v.  Chapels,  444. 

2.  PiKACY,  What  Constittjtes — Slave  trade  is  not  punishable  as  piracy;  only 
such  offenses  are  piracy  as  are  expressly  made  so  by  act  of  Congress.  —  United 
Slates  V.  Con-ie,  686. 

3.  PiBAOY— Foreign  Commission  as  a  Defense.— It  is  a  suflioient  defense  to  an 
indictment  for  piracy  that  the  defendant,  an  American  citizen,  show  a  commission 
from  a  foreign  government,  though  issued  in  blank,  and  afterwards  filled  up  by 
the  person  intrusted  with  it.  —  ZPniied  States  v.  Bass,  418. 

4.  Evidence  on  Indictment  for  Piracy —  Commission  Fbom  Unrecognized  Gov- 
ernment AS.  —  On  an  indictment  for  piracy,  a  commission  from  a  government 
whose  independence  has  not  been  recognized  may  be  given  as  evidence  merely 
as  a  paper  found  on  board  of  the  vessel,  but  not  to  justify  acts  done  under  it.  — 
United  States  v.  Eutchings,  489. 

PLAT.    See  Grant,  4;  Scevey,  5. 
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pleading. 

1.  Pleadino  — NoN-joDTDEK  OF  Paktneb,  How  Alleqed. — If  one  of  two  pai'tneri 
be  sued  upon  a  partnership  demand,  he  must  plead  the  matter  in  abatement  and 
Bet  out  tlie  names  of  the  partners ;  defendant  may  take  advantage  of  the  non- 
joinder for  the  first  time  on  the  seueral  issue.  —  Coffee  v.  Eastland,  216. 

2.  PiiEADma  —  Replication  to  Show  Equitable  Title,  —  A  replication  may  set  up 
the  title  of  the  equitable  plaintiff  and  notice  thereof  to  the  defendant,  and  thus 
show  the  asserted  bar  to  be  in  fraud  of  such  riglit-i.  — Brown  v.  Hartford  F.  Inn. 
Co.,  663. 

3.  Pleadinq—  Replication  to  Plea  op  Judgment  and  no  Assets.  — If  an  adminis- 
trator plead  judgment  and  no  assets  ultra,  replication  thereto  may  be  either  nul 
Uel  record,  or  assets  ttUra,  or  per  fraudem,  or  any  other  fact  properly  triable  by 
jury.  —  Teandnle  v.  Branton,  28. 

4.  Answek — Evidence  Pequibed  to  CojfrEADicT.  —  An  answer,  responsive  to  the 
bill  and  denying  the  allegation,  must  be  taken  to  be  true,  unless  contradicted 
by  two  positive  witnesses,  or  one  positive  witness  and  strong  corroborating 
circumstances.  —  Searcy  v.  JPannell,  172. 

5.  Plea  in  Abatement — CoNDinoN  in  Insubanoe  Company's  Chabtee  as. — In  a 
suit  against  a  mutual  insurance  company,  the  latter  cannot,  by  a  plea  in  abate- 
ment, interpose  the  objection  that  under  the  charter  suit  can  only  by  brought  at 
the  term  of  court  succeeding  the  loss.  —  Smith  v.  Atlantio  Mat.  F.  Ins.  Co., 
573. 

6.  Feivolocs  Pleas — Vakianoe.  —  A  iJea  in  abatement  for  vaviance  in  that  the 
writ  did  not  state  citizenship  of  the  parties,  whereas  the  declaration  did,  held 
frivolous  and  stricken  out  on  motion. — Burrow  v.  Dickson,  101. 

7.  Vaeiance  Between  Allegation  and  Peoof— Effect  of.— Where  the  declarar 
tion  alleged  an  undertaking  in  consideration  of  a  contract  entered  into  by  the 
plaintiff  to  build  a  ship,  and  the  evidence  was  of  a  contract  to  finish  a  ship  partly 
built,  it  was  held  that  the  variance  was  fatal.  SmUh  v.  Barker,  78. 

8.  Foeeign  Executors  and  Administbatoes  —  Bights  and  Powebs  of.— Letters 
'  testamentary  issued  under   the  authority  of  one  State  are  not  available  in 

another.  But  if  to  an  action  brought  by  an  executor,  on  a  cause  of  action  arising 
in  the  lifetime  of  the  testator,  the  defendant  plead  the  general  issue,  the  plaintiff 
cannot  be  required  on  the  trial  to  produce  any  letters  testamentary.  —  CTiampZira 

v.  TiUey,  71. 
9    WErr  IN  Action  of  Debt— Fobm  of.  —A  writ  in  debt  "  that  they  answer  unto 
'  him  of  a  plea  of  debt  of  one  thousand  dollars,"  held  good  on  a  demurrer  to  a, 
plea  in  abatement  that  the  writ  did  not  rnn  in  the  debet  and  detinet.-Ouion  v. 

McCuUough,  1.  ,      .   i    .  ..  ,  ■  j 

10    Assumpsit- JoiNDEE  of  Counts. -A  count  upon  the  intestat.  s  promise,  and 
■   upon  that  of  the  administrator  to  pay  the  debt  of  the  intestate,  may  be  jomed— 
Wilkings  v.  Murphey,  21. 

See  ADME.ISTBATOES  AND  EXECUTOES.  1  )  AMENDMENT;  CITIZENSHIP,  2  J  SlASD- 

INO  Mute  in  Capital  Case,  see  Ceiminal  Pbooeduee,  S. 
POSSESSION.    See  Notice. 
POWER  OF  SALE.    See  Mobtgaoes,  2. 

PRACTICE. 

,    -D     ^r.^     Abhebt  of  Judgment. -a  defendant  cannot  have  a  judgment  non 
'•   ^.^„^r«;;rrhe  can^nlv  move  in  arrest,  if  the  state  of  the  record  does  not 

;"  alua^ent  upon  a  verdict  for  the  plaintiff. -^,.«^  v.  Bartfo,-d  F. 

Ins.  Co.,  663. 
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PKACTICE  (Continued). 

2.  Pbactioe — Eight  to  Begin  and  Close,  not  Subjects  for  Exception.  —  Allow- 
ing a  party  to  open  and  close  is  not  the  subject  of  a  bill  of  exceptions.  —  United 
States  V.  Dunham,  653. 
See   Amendment;  Admission  of  WiimEN  Testimony,  see  Etidencb,  10; 
Nonsuit. 

•PEESCKIPTION.    See  Etidenoe,  8, 

PRESIDENT.    PowEB  Oveb  Public  Peosecution,  see  CoNSTmrnoNAL  Law,  4,  5. 

PRESUMPTION.    See  Cobpoeations  ;   Gbant,  2;   MaijICE  Eeom  Homicide,  see 
Homicide  ;  Payment  ;  Teediot,  1. 

PRINCIPAL  AND  AGENT.    See  Aoency. 

PROBABLE  CAUSE.    See  Malicious  Pboseobtion,  1,  2, 

PROCESS. 

Peooess  — Sebvioe  Afteb  Retubn  Day. — An  execution  after  the  expiration  of 
the  time  within  which  it  is  made  returnable,  is  of  no  force,  and  an  arrest  under 
it  is  a  trespass. — JStoyel  v.  Lawrence,  31. 

See  Ceiminal  Pboceddee,  1,  2;  Homestead,  1,  2;  Sebtice  of.  Justification 
FOE  Obsteucting  Mail,  see  Obsteucung  the  Mail. 

PRODUCTION  OP  PAPERS. 

Peoduction  of  Papees  in  Cause  in  State  Coubt.  —  The  federal  courfs  will  not 
grant  a  subpcena  duces  tecum,  for  the  purpose  of  bringing  up  the  original  papers 


in  a  cause  in  a  State  court. — Dexter  v.  SuUivan,  585. 


PROMISSORY  NOTES. 


1.  Peomissoey  Note— Liability  of  Indoesee. — Though  a  note  is  void  as  against 
the  maker,  it  may  be  good  against  an  indorser,  in  favor  of  an  indorsee,  who 
took  it  relying  upon  the  indorsement.    The  contract  made  by  indorsement 

extends  to  all  future  indorsees,  even  where  notes  are  not  negoiidble. Codwise 

V.  (xleason,  40. 

2.  Indoesement  of  Note  Befobe  Matubity — Bueden  of  Pboof. Whether  in 

an  action  by  an  indorsee  of  a  negotiable  note  against  the  maker,  a  discharge  by 
the  payee  shall  be  available  as  a  defense  until  it  be  shown  by  the  maker  that  the 
receipt  was  given  before  the  indorsement  was  made.  —  Stuart  v.  Gh-eenleaf,  77. 

3.  Pbomissoey  Note— ADMissiBiLiTy  of  Admissions  of  Joint  Makeb  to  Pbovb 
Execution.- In  an  action  upon  a  promissory  note  executed  by  A.  and  B. 
jointly,  brought  against  B.  only,  after  the  bankruptcy  of  A.,  under  the  laws  of 
the  United  States,  it  was  held  that  the  admissions  of  A.  were  evidence  against 
B. — Howard  v.  Cohb,  75. 

PBOSEOUTION  FOR  CRIME.    See  Ceiminal  PEooia>UBE,  1. 

PUBLICATION.    See  Copyeight,  1. 

QUANTUM  MERUIT.    See  Attobneys. 

EECORDS.    See  Evidekce,  11. 
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KEGISTBATION. 

1.  Dked — Eeqistratioh ,  Where  Beq-dibed. — Registration  of  a  deed  or  conveyance 
of  land  lying  in  several  counties  ia  sufficient,  under  the  statute  of  registration, 
if  made  in  either  of  the  counties. — Simms  v.  Bead,  219. 

2.  CoNVETAscE — Eeqistkation  OF,  Necessaby  to  Pass  Legal  Estate The  legal 

estate  will  not  pass  to  the  grantee  by  a  deed  of  conveyance,  unless  such  deed  be 
registered,  registration  having  been  substituted  by  the  legislature  for  livery  of 
seizin Patlon  v.  Beily,  180. 

3.  Deed — Eeqistkation,  SnrFiciEucT  op. — Eegistration  of  a  deed  in  the  county  in 
which  one  of  several  grantees  resides  is  not  sufficient  in  North  Carolina  under 
the  Act  of  1788.  —  Waison  v.  Bohbins,  233. 

i.  Deed — Effect  of  Eeqistkation  op.  —  The  registration  of  a  deed  vests  the  legal 
estate  in  the  grantee,  as  of  the  date  of  the  deed,  and  relates  back  to  that  time,  — 
Patton  V.  Cooper,  193. 

5.  Equity  —  Effect  of  Eeqisteked  Deed  With  Notice  of  Pbiok  'Ukkegisteeed 
Conveyance  —  Injunction. — A  court  of  equity  has  jurisdiction  to  postpone  a 
registered  deed  talien  with  notice  of  a  prior  unregistered  deed,  and  to  enjoin  an 
action  at  law  based  on  the  former  deed  against  the  grantee  under  the  latter 
deed. — Lonsdale  Co.  v.  Moies,  655. 
See  Deeds,  5. 

EEMOVAL  OF  CAUSES. 

1.  Eemoval  of  Cause,  CoMPEiiABLE  by  Mandamus.  —  A  mandamus  will  lie  to 
enforce  the  removal  of  a  cause  from  a  State  to  a  federal  court. — Spraggins  v. 
Humphries  Co.  Ct.,  218. 

2.  Eemoval  op  Cause  Fbom  State  Court — Effect  on  Attaohment.  —  On  the 
removal  of  a  cause,  an  attaohment  will  have  the  same  effect  as  if  the  cause  had 
remained  in  the  State  court Clarke  v.  C/iase,  638. 

3.  Eehoval  op  Cause — Effect  on  Injunction.  —  On  the  removal  of  a  cause  an 
injunction  granted  by  the  State  court  falls ;  the  motion  for  an  injunction  must 
be  renewed  in  the  Circuit  Gow.rt.—Bov3en  v.  Kendall,  704. 

4.  Eemovai,  op  Cause  to  Fedeual  Court — Act  op  Mabch  3,  1875.  —  On  a  petition 
for  removal  of  a  cause  from  a  State  court,  no  action  of  the  State  court  upon 
either  petition  or  bond  is  required  by  the  Act  of  March  3, 1875:  it  is  for  the 
United  States  court  to  determine  the  sufficiency  of  the  latter — Dunham,  y. 
Bavrd,  18. 

BENT. 

Joint  Tenant— Bight  to  Collect  Bent.  — One  joint  tenant,  his  executor  or 
trustee,  may  receive  the  whole  rent  or  appoint  a  bailiff  to  coUect  it — Newman 
T.  Keffer,  502. 
See  Gbound  Bent. 

EETOLT.    See  Ceehinal  Law,  2. 

EIGHT  TO  BEGm  AND  CLOSE.    See  Peactice,  2. 

ROBBEEY  OF  THE  MAIL. 

1  RnBBEBY  OP  THE  Mail,  When  Capital  Ceimb. -Bobbing  the  mail  is  a  capital 
in-ime  if  the  robbery  be  effected  by  the  use  of  dangerous  weapons,  thus  putting  in 
LTardv  the  life  of  the  person  having  the  custody  of  such  mails,  and  putting 
Wm  in  fear  and  his  life  in  peril  is  putting  his  life  in  jeopardy .-  ZTiti^ed  States 
V.  Wood,  456. 

Bbun.  C.  0.-47. 
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BOBBEBT  OF  THE  MAIL  (Continued). 

2.  BoBBEKY  OF  THE  MAIL,  Whek  Capii&i.  CnrKE.  — The  first  offonse  of  robbing  the 
mail  is  a  capital  crime,  if  the  robbery  be  effected  by  the  use  of  dangerous 
weapons,  thus  putting  in  jeopardy  the  life  of  the  person  having  the  custody  of 
such  mails.  —  United  States  r.  Hare,  ii9. 

RULES  OF  COURT.    See  ADimsjajn,  4. 

SALVAGE. 

1.  Saltaoe,  Amottnt  op.  — Liberal  compensation  must  always  be  made  in  case  of 
salvage,  not  only  with  a  view  to  the  value  and  danger  of  the  thing  saved,  but 
for  the  general  interest  in  promoting  exertions  in  such  cases. — Fisher  v.  The 
Sybil,  274. 

2.  Deposttaey  of  Saved  Pboeebtt — Liabilitt  in  AuMiEALry.  —  Where  the  depos- 
itary of  saved  property  has  rendered  himself  liable  for  the  lien  of  the  salvors, 
he  may  be  proceeded  against  in  admiralty.  —  Gates  v.  Johnson,  633. 

See  Seauxk,  2. 

SCIEE  FACIAS.    See  AnMEnBntATOKS  akd  Executobs,  1 ;  LiAEiLm  or  Bah.  fob 
IsTEEEST,  see  Batt.,  3 ;  HEm,  3. 

SEAMEN. 

1.  Seamen's  'Wages. — 'Where  a  vessel  ha3  been  captured  snd  condemned,  and 
pending  an  appeal  was  restored,  held,  that  the  seamen  were  entitled  to  full 
wages. — Hitchen  v.  Wilson,  253. 

2.  Seamen — Wages,  When  Earned  —  Salvage. — The  crew  of  a  ship  abandoned  at 
sea,  and  set  fire  to  by  order  of  the  master,  who  were  npon  monthly  wages,  can- 
not recover  wages  up  to  the  time  of  abandonment,  although  the  vessel,  freight, 
and  earnings  be  fully  insored,  and  certain  articles  iior  which  the  crew  received 
a  compensation  in  the  nature  of  salvage)  were  saved. — Niphon's  Crew,  577. 

3.  Seameh — Wages  of,  Dueino  Detention  of  Vessel.  —  Where  a  vessel  is  captured 
and  finally  acquitted,  seamen  are  entitled  to  full  wages,  including  the  time  of 
detention,  even  though  the  master  offered  to  discharge  them  and  send  them 
home  and  they  refused.  —  Wesley  v.  Biays,  254. 

4.  Captdee  of  Vessel —  Seamen's  Eights  to  Wag^b.  — Where  a  vessel  after  unload- 
ing at  one  port  proceeds  thence  and  is  captured,  the  seamen  are  entitled  to  wages 
to  the  time  of  unloading  at  such  port Jones  v.  Smith,  255. 

5.  Shipping  hsacuEa—  CoNSTEUcrioN  of  Contract.  — Where  shipping  articles  pro- 
vided that  a  vessel  should  proceed  to  Batavia,  and  thence  if  required  to  ports 
beyond  the  Cape  of  Good  Hope,  held,  that  an  extension  of  the  voyage  to  Japan 
does  not  violate  those  articles. — Id. 

6.  Seamen  — AuTHoErrr  of  Masieb.  —  A  seaman  has  a  right  to  refuse  to  inflict  pun- 
ishment on  one  of  the  crew,  unless  some  justifiable  cause  is  pointed  out  to  him,  — 
United  States  v.  Wirm,  519. 

7.  Masteb — ATiTHOiUTr  OvEB  Seamen. — The  power  of  the  master  to  disrate  an 
ofScer  or  seaman  is  remedial  and  not  penal,  and  docs  not  authorize  a  degiada^ 
tiou  to  the  lowest  place,  if  there  is  an  intermediate  office  which  the  man  may  be 
supposed  competent  to  fill.  —  Smith  v.  Jordan,  627. 

8.  Admiralty — Cobfobal  Punishment — Right  of  Master  of  Vessel  to  Admin- 
IKTER.  — The  master  of  a  vessel  has  a  right  during  the  voyage  to  punish  mari- 
ners by  corporal  chastisement  for  disobedience  to  his  reasonable  commands,  for 
insolence  and  other  offenses. —  Mtchaelson  t.  Denison,  63. 

6EC0NDAPY  EVIDENCE.    See  Evtoeitce,  1,  2,  4,  7. 
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SEXATE,    PoWEE  TO  Commit  foe  Contempt,  see  Contempts,  1,  2,  3. 

SET-OFF. 

Set-off  — Joint  Debt  AoArssr  Intuvidcai,  Debt.  —  Where  a  judgment  has  been 
obtained  against  one  of  two  joint  makera  of  a  promiBsovy  note,  by  an  indoraee 
thereof,  the  former  cannot,  either  iit  law  or  in  equity,  setoff  a  note  given  by 
the  payee  to  him  individual  y.  —  Cobb  v.  Huydock,  91, 

SHERIFF. 

1.  Shekitf — Liabiutt  TOR  Neglect  to  Sell  Afteh  Execution. — Where  a  sheriff 

after  seizing  property  on  execution  neglects  to  aeU  it,  he  is  liable  in  damages 

Dunlap  V.  West,  27. 

2.  Sheeifp  —  LiABiLrrv  foe  Escape  of  Deetok.  —In  an  action  of  debt  on  the  stat- 
i;te  .1  gainst  a  sheriff  for  an  escape,  the  plaintiff  can  recover  no  more  tlian  his  debt 
and  costs;  and  he  can  recover  his  debt  and  costs  although  lie  may  have  lost 
nothing  by  the  escape.  But  in  an  action  on  the  ease  at  conimon  law  the  plaintiff 
niiiy  recover  for  what  damages  be  ims  sustained.  —  Sarsi  v.  J)uaeaM,  521. 

SHIPPING. 

1.  Shippins — Whauso  Tesseiw  Cleabanoe  bt.  What  Neoessabt. — A  whaling 
vessel  on  taking  a  clearance  need  not  give  a  bond;  a  whaling  voyage  is  not,  in 
the  meaning  of  Congress,  a  foreign  one.  —  Taber  v.  United  Stntts,  523. 

2.  Saippixa  —  Enbolljient  of  Vessel,  Peesumption  of  Validity  of.  —  An  enroll- 
ment will  be  presumed  to  have  been  legally  taken  out  unless  the  contra,ry  is 
proven.  —  United  States  v.  Setmon,  532. 

See  Seajuen,  5. 

SLAVERY. 

1.  EeMAUTDEH-MAN  —  PitOPEETT  IN  ISSHE  OF  SuiVES  DuBIHG  PaKTICULA-R  ESTATE.  — 

The  iisne  of  a  female  slave,  horn  diuing  the  pendency  of  a  particular  estate, 
are  property  of  the  remainder-man Preston  v.  McGauQliey,  Hi. 

2.  TllANS?0KTATI03   OF    PeBSOKS  FOE   PUBPOSES  OF  SlAVEEV,  WhAT  CoKSTITCTES.  — 

The  off  jiifle  within  the  Act  of  Congress  of  May  10,  ISOO,  consists  in  ti-ansporting 
persons  from  one  foreign  country  to  another,  with  a  view  to  their  being  sold  as 
slaves;  amd  the  offense  is  complete  when  the  vessel  ai-rivee  at  the  place  of  desti- 
nation, whether  the  slaves  are  so!d  or  not.—  United  States  v.  SinWi,  82. 

3.  Slate  Teade,  Wsat  Constitutes.  — It  is  sufficient  on  an  indictment  for  engag- 
ing in  slave  trade  to  prove  that  the  accused  were  engaged  in  procuring  slaves,  and 
sending  tliem  on  by  another  vessel ;  it  is  not  necessary  that  the  vessel  to  which 
they  telong  should  actually  have  had   slaves  on  ho-ivii.— United  States  v. 

Andrews,  i22. 
4    StAVE  TiiADE,  What  Ikhictable  as.  —It  is  an  indictable  offense,  under  the  act  of 
'   Coiigrfss,  to  fit,  equip,  load,  or  otherwise  prepare  a  vessel  in  the  United  States 
for  the  purpose  of  procuring  and  transporting  slaves  fi-om  a  foreign  pkce  to  any 
other  place.—  United  States  v.  Malebran,  426. 

SOVEKEIGNTY.    See  Intebsa-etonal  Law,  1,  2. 

STANDINGr  MUTE.    See  Cbiminal  Peocedube,  3. 

STATE   COUBTS.    Effect  of  Decisions  ani>   Laws  in  Fedeeal  Coimra,  see 
Fedebal  Couets,  1,  2 ;  Depositions,  i. 

STATUTE  OF  LIMITATIONS.    See  Limitattons. 
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statdtoey  consteuction. 

1.  Statdtoky  Constkuotion  —  Powers  of  Comers. — The  judiciary,  as  a  co-ordinate 
branch  of  the  government,  may  declare  a  statute  to  be  void  if  repup^nant  to  the 
Constitution ;  but  where  laws  within  the  general  scope  of  tlie  authority  of  the 
legislature  are  passed,  the  courts  cannot  declare  the  same  void  because,  in  their 
opinion,  they  are  eontrai"y  to  principles  of  natural  justice. — Mlnge  v.  GUmour, 
383. 

2.  CONSTKUOTION  OF  STATUTES — STATE  LAWS  IN  OtHEB  STATESi — The  StatutCS  Of 

one  State  or  counti'j,  when  they  become  the  subject  of  adjudication  in  another 
State  or  conntiy,  are  to  receive  the  same  construction  thai  is  given  them  in  the 
courts  of  the  former,  where  that  construction  is  made  to  appear. — Humplirey- 
ville  Copper  Go,  v.  Sterling,  3. 

STAT.    iNJnNOTioN  to  Stay  Tbial,  see  IiEFUKcncws,  2. 

STOCK.    Tbaksfeb  of  Bane  Stock,  see  Banes  and  Baneinq,  2. 

STOPPAGE  IN  TEANSITU.    See  Bills  of  Ladino. 

SUBPCENA  DUCES  TECUM.    See  Pbodbciion  of  Papees. 

SUEPEISE.    See  Nonsuit. 

SUETEYS. 

1.  Geant  —  SuEVEY  Necessaey  to  Establishment  or.  —  To  establish  a  grant  there 
must  be  an  actual  survey  or  such  a  description,  with  reference  to  natural  object 
or  other  lines  capable  of  id,entifloation,  as  will  lead  to  the  place  called  for. — 
Rutledge  v.  Buchanan,  237. 

2.  Land — Suevey  Equal  to  Entby. — A  survey  is  placed  on  the  same  footing  as  an 
entry  by  the  Tennessee  Act  of  1807,  —  Thompson  v.  Norwood,  221. 

3.  Stievey,  How  Made  Where  Calls  abe  iNUEFrarrE.— Where  the  calls  in  an 
entry  are  indefinite  the  survey  should  be  made  either  in  u  square  or  an 
oblong.  —  Henderson  v.  Long,  188 :  Shepherd  v.  Baily,  242. 

4.  Land — Suevey,  How  Made  Wheee  Calls  Indefinite.  —  If  the  call  be 
for  land  to  lie  on  a  creek,  the  survey  must  be  made  so  as  to  give  an  equal 
quantity  of  land  on  each  side  of  it. — Shepherd  v.  Baily,  242. 

5.  Plat  andSubtey  to  Explain  Calls  in  Gbaht.  — For  the  purpose  of  showing 
mistake  in  the  calls  of  a  grant,  resort  may  be  had  to  the  plat  and  certificate  of 
survey. — Dallum  v.  Breckenridge,  210. 

See  Entry  ;  Neoessaey  to  Appeopbiation  of  Land,  see  Land, 

TAX  TITLES. 

1.  Tax  Title— Eequisttes  of. — To  support  a  title  under  a  tax  sale  a  strict  com- 
pliance with  the  statute  is  requisite,  and  wliere  the  reputed  owner  is  proceeded 
against  as  though  he  were  occupier,  the  sale  is  illegal. — Ride's  Lessee  v. 
Parker,  239. 

2.  Tax  Sale — Owner,  How  Bound  by. — In  order  to  bind  the  owner  by  a  tax  sale 
the  land  must  have  been  proceeded  against  in  the  name  of  the  real  owner,  or 
by  such  a  description  as  will  clearly  identify  it. — Bush's  Heirs  v.  Williams,  234. 

TITLE.    Oldest  Gbant  as  Evidence  of,  see  Grant,  5,  6 ;  Adverse  Possession, 
see  Limitations,  1 ;  Evidence,  7. 
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TKKASON. 

Treason,  What  Constitotes.  —  Delivering  up  prisoners  and  deserters  to  an  enemy 

is  treason,  and  nothing  but  a  well-grounded  feai-  of  life  will  excuse  the  act 

United  States  v.  Hodges,  465. 

TEUSTS  AND  TRUSTEES. 

1.  Trustee  Estopped  to  Dekt  Talidity  of  Teust. — A  traatee  cannot  attack  tho 
Talidity  of  the  deed  under  which  lie  has  gone  into  possession  unless  he  clearly 
show  that  he  has  been  deceived  into  taking  a  title,  which  without  knowledge  or 
laches  on  his  part  really  belonged  partly  or  wholly  to  himself. —  Hwnt  v. 
Savfoi-th,  679. 

2.  TsrSTEE — PowEK  TO  BiND  Cestot  Que  Tbi-st.— Tf  a  trustee  who  has  procured 
such  insurance  be  empowered  by  the  cestui  que  trust  to  adjust  the  amount  of 
the  loss,  and  sae  for  its  recovery,  he  may  refer  to  arbitration  the  question  what 
is  due  on  the  policy,  and  an  award  pursnant  to  fhe  submission  binds  the  cestui 
qiie  trust Brown  v.  Hartford  F.  Ins.  Co.,  663. 

8.  Iksueance — Action  on  Policy  fok  Benefit  of  Cestui  Que  Tkubt. — Where  one 
procures  insurance  on  property  held  by  him  in  trust,  and  pays  the  .premium  as 
such  trustee,  and  by  the  express  terms  of  the  policy  the  insurance  money  is 
made  payable  in  case  of  loss  to  the  cestui  que  trust,  and  it  does  not  appear  that 
the  trustee  had  any  interest  in  the  insurance,  or  any  authority  from  the  cestui 
que  trust  to  adjust  the  loss,  or  to  receive  the  insurance  moue^j  the  Iriistee  cannot 
bring  the  action  to  recover  it  — Id. 
See  AssictNMENis. 

TKDST  DEED.    See  Mortgages,  L 

UNDUE  INFLUENCE.    See  Feaudul-est  Cqhteyance3,  2. 

USAGE.    See  Delivery  of  Gooes,  2. 

USUEY. 

Accounting  to  Charge  Mortgagee  With  Usury.— A  mortgagee  will  not  be 
required  to  account,  that  he  may  be  charged  with  usury.  —Sowen  v.  SmdaU,  707. 

VAEIANCE.    See  Ihdictment,  3,  4;  Pleaeinc,  6,  7. 

VERDICT. 

1  Verdict— Pkksitmption  OF  Judgment  from.- If  upon  tlie  plea  of  n«nieZ  record 
the  record  produced  shows  a  verdict,  but  no  judgment  entered  thereon,  the 
court  will  presume,  according  to  the  loose  practice  in  this  State,  that  there  was 
a  judgment  entered  pursuant  to  the  verdict,  and  pronounce  that  there  is  such  a 
record.  — TensdjZe  v.  5ranto«,  28.  „,,  ■  . 

2  Praotice  -Verdict,  When  Set  Aside  as  Being  Against  Evidence.  -  This  court 
'  will  not  set  aside  a  verdict  as  being  against  the  evidence,  unless  it  can  see  that 

*h^  inrv  in  coming  to  their  result,  were  influenced  by  passion  or  prejudice,  or 
unViSy  felUnto  a  plain  mistake.  -  6ViiH.  v.  Son^,^  ^  K.  M.  B.  Co.,  593. 

VOID  AND  VOIDABLE.    See  Grant,  1. 

WAGES.    See  Seamen,  1,  2,  3,  4. 

WAB.    See  Limttations,  8. 

WAEEANI  .    Duty  of  Judge  to  Issue,  see  Criminal  Procedure,  1. 
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■water  eights. 

1.  Easement — Eight  to  Take  Wateb.  —  An  incorporeal  ri?;lit  to  Trater  may  be 
granted  in  gross.  —  Lonsdale  Go.  t.  Mows,  655. 

2.  Canal — Ptblio  Use  of — Wateb  Eiqhts  is.  — A  canal  corporation  may  i^ermit 
water  to  be  drawn  tbiongh  its  canal  for  mill  purposes,  if  neitber  tbe  public  use 
nor  any  private  rigbt  is  thereby  injured.  —  Id. 

WHABF.    Deliykkt  of  Goook  at,  see  DELiVEEy  of  Goods,  1,  2. 

WITNESSES. 

1.  "Witness — "When  Incapacitatkd  to  Tesefy  bt  Ikterest. — A  witness  will  be 
compelled  to  testify,  though  he  be  interested,  if  he  voluntarily  became  interested 
after  he  had  acquired  bis.  knowledge  on  tbe  subject.  But  if  this  interest  is 
created  by  act  of  law,  or  of  the  party  who  calls  him,  h&  cannot  be  so  compelled 
to  testify.  —  Tahim's  Exr.  y.  Lofton,  175. 

2.  Witness —  What  Ibtekest  wtli.  DiSQirAnEEX.  — A  witness,  tbongb  be  be  inter- 
ested, if  liis  interest  is  equal  either  way,  is  competent  to  testify. — Stump  v. 
Soberts,.  224. 

3.  Witness —  Intebest  as  a  Disqualiticatigis.  — If  the  objection  to  a  witness  on 
account  of  interest  arise  from  proof  made  by  the  objector,  the  witness  cannot 

,  discbarge  himself  of  tbe  objection  by  any  matter  swom  by  himself;  it  must  be 
remoTed  by  proof  drawn  from  some  other  source.  —  Murray  v.  Mars7i„  22. 

i.  Paeties  as  Witnesses.  —  In  an  action  in  assumpsit  on  a  book  account,  the 
parties  cannot  be  permitted  to  testify.  —  JEdicards  v.  Aichols,  43. 

5.  Wttxess— Inoompetencx  feom:  Inteeest,  How  PnovED. — Interest  of  a  witness 
for  the  purpose  of  proving  his  incompetency  to  testify  cannot  bo  shown  by 
hearsay  evidence  or  declarations  out  of  court. —  Vlnivrfu  Lei^s^fe  v.  WoctPUt  1S7. 

C.  EvroENCE — DisoHAiSBED  Bankrdpt  Indoeseb:  as  WnrxEss. — A  baiikriipt  who 
indorsed  a  note  before  his  bankruptcy,  and  who  has  obtained  his  certificale,  is  a 
good  witness  for  tbe  indorsee. — Murray  y.  Marsh,  22. 

7.  WiTXESs — Paedoned  Felon  as.—  A  person  who  has  serTed  out  a  sentence  on 
conviction  of  felony  may  be  restored  by  pardon  to  competency  as  a  witness,  but 
thejuiyis  tbe  sole  judge  of  tbe  credit  to  be  given  to  his  testimony.  —  TTniled 
Slates  V.  Jones,  462. 

8.  Witness — Paety  to  Ceime  —  When  CoisLPEiiLED  to  TESTtFT.  — In  an  action  of 
debt  to  recover  tbe  penalty  given  by  the  Act  of  Congress  of  May  10,  18C0, 
for  trinsporting  slaves  from  one  foreign  port  or  place  to  another,  a  partl- 
ceps  erimims,  after  tbe  expiration  of  two  years  from  the  commission  of  tbe 
offense,  without  any  prosecution  against  bim  being  commenced,  may  be  com- 
pelled to  testify  against  the  defendant,  though  such  witness  has  been  out  of  tbe 
jurisdiction  of  tbe  United  States  a  considerable  part  of  the  two  years.  A  fleeing 
from  justice  within  the  proviso  to  iiie  United  States  Statute  of  Limitations  for 
crimes  does  not  necessarily  import  a  fleeing  from  prosecution  begun.  —  United 
States  V.  Smith,  82. 

See  AcrniEALTY,  4 ;  Continuance;  Deeds,  1,  2. 

WBITING.    See  Eyide-n-ce,  4,  5. 

WRITS. 

Weit  De  Homixe  Eeplegiando. — Tlie  writ  de  homine  repleglando,  having  for 
its  object  the  discharge  of  the  prisoner  on  bail,  with  a  view  to  try  the  question 
of  the  validity  of  the  law  mider  which  he  is  held  in  confinement,  is  of  eom- 
nioM  I'lKbt.  and  maybe  issued  as  of  conrse ;  it  will  not,  however,  lie  against  a 
sheriff  who  has  tbe  parly  i:i  custody  under  process.  —  Elkison  v.  Deliesseline,  431. 

Sec  M.\XDAMUS. 


